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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

FEB 15 1983

OFFICE OF
AIR, NOISE AND RADIATION

MEMORANDUM

SUBJECT: Policy on Excess Emissions During Startups, Shutdown,
Maintenance, and Malfunctions

FROM: Kathleen M. Bennett, Assistant Administrator
for Air, Noise and Radiation

TO: Regional Administrators, Regions I-X

I have been asked to clarify my memorandum of
September 28, 1982, *concerning policy on excess emissions-during
startup and shutdown.

Specifically I stated that "startup and shutdown of process
equipment are part of the normal operation of a source and should
be accounted for in the design and implementation of the operating
procedure for the process and control equipment. Accordingly, it
is reasonable to expect that careful planning will eliminate
violations of emission limitations during such periods." I further
stated that "[i]f excess emissions occur during routine startup and
shutdown of such equipment, they will be considered as having
resulted from a malfunction only if the source can demonstrate that
such emissions were actually caused by a sudden and unforeseeable
breakdown in the equipment."

A question has been posed as to whether there can be
situations in which it is unreasonable to expect that careful
planning can eliminate violations of emission limitations
during-startup and shutdown, I believe that there can be such.
situations. One such situation, which was already mentioned in the
policy, is a malfunction occurring during these periods. A
malfunction during startup or shutdown is to be handled as any
other malfunction in accordance with the policy as presently
written.

Another situation is one in which careful and prudent planning





and design will not totally eliminate infrequent short periods of
excesses during startup and shutdown. An example of this situation
would be a source that starts up or shuts down once or twice a year
and during that period there are a few hours when the temperature
of the effluent gas is too low to prevent harmful
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formation of chemicals which would cause severe damage to control
equipnont if the effluent were allowed to pass through the control
equipment.

Therefore, during this latter situation, if effluent gases are
bypassed which cause an emission limitation to be exceeded, this
excess need not be treated as a violation if the source can show
that the excesses could not have been prevented through careful and
prudent planning and design and that bypassing was unavoidable to
prevent loss of life, personal injury, or severe property damage.

I have clarified the policy concerning this issue. A copy is
attached.

Attachment





Attachment

POLICY ON EXCESS EMISSIONS DURING STARTUP, SHUTDOWN,
MAINTENANCE, AND MALFUNCTIONS

Introduction

Several of the existing State implementation plans (SIPs)
provide for an automatic emission limitation exemption during
periods of excess emission due to startup, shutdown, maintenance,
or malfunction.* Generally, EPA agrees that the imposition of a
penalty for sudden and unavoidable malfunctions caused by
circumstances entirely beyond the control of the owner and/or
operator is not appropriate. However, any activity which can be
foreseen and avoided, or planned, is not within the definition of
a sudden and unavoidable breakdown. Since the SIPs must provide
for attainment and maintenance of the national ambient air quality
standards, SIP provisions on malfunctions must be narrowly drawn.
SIPs may, of course, omit any provisions on malfunctions. [For more
specific guidance on malfunction provisions for RACT SIPs, see the
April 1978 workshop manual for preparing nonattainment plans].

I. EXCESS EMISSION FROM MALFUNCTIONS
A. AUTOMATIC EXEMPTION APPROACH

If a SIP contains a malfunction provision, it cannot be the





type that provides for automatic exemption where a malfunction is
alleged by a source. Automatic exemptions might aggravate
air-quality so as not to provide for attainment of the ambient air
quality standards. Additional grounds for disapproving a SIP that
includes the automatic-exemption approach are discussed in more
detail at 42 PR 58171 (November 8,,.1977), and 42 PR 21372 (April
27,1977). As aresult# EPA cannot approve any SIP r*visions that
provides automatic exemptions for malfunctions.

*The term "excess emission' means an air emission rate which
exceeds any applicable emission limitation, and "malfunction” means
a sudden and unavoidable breakdown of process or control equipment.

2

B. ENFORCEMENT DISCRETION APPROACH--SIP EMISSION
LIMITATION ADEQUATE TO ATTAIN AMBIENT STANDARDS

EPA can approve SIP revisions which incorporate the
"enforcement discretion approach". Such an approach can require
the source to demonstrate to the appropriate State agency that the
excess emissions, though constituting a violation, were due to an
unavoidable malfunction. Any malfunction provision must provide
for the commencement of a proceeding to notify the source of its
violation and to determine whether enforcement action should be
undertaken for any period of excess emissions. In determining
whether an enforcement action is appropriate, satisfaction of the
following criteria should be considered.

1. To the maximum extent practicable the air pollution control
equipment, process equipment, or processes were maintained and





operated in a manner consistent with good practice for minimizing
emissions;

2. Repairs were made in an expeditious fashion when the
operator knew or should have known that applicable emission
limitations were being exceeded. Off-shift labor and overtime must
have been utilized, to the extent practicable, to ensure that such
repairs were made as expeditiously as practicable;

3. The amount and duration of the excess emissions (including
any bypass) were minimized to the maximum extent practicable during
periods of such emissions;

4. All possible steps were taken to minimize the impact of the
excess emissions on ambient air quality; and

5. The excess emissions are not part of a recurring
pattern indicative of inadequate design, operation, or maintenance.

II. EXCESS EMISSIONS DURING-STARTUP, SHUTDOWN, AND
MAINTENANCE

Any activity or event which can be foreseen and avoided, or
planned, falls outside of the definition of sudden and -unavoidable
breakdown of equipment. For example, a sudden breakdown which
could have been avoided by better operation and maintenance
practice is not a malfunction. In such cases, the control agency.
must enforce for violations of the emission limitation. Other such
common events are startup and shutdown of equipment, and scheduled
maintenance.

3

Startup, and shutdown of process equipment are part of the
normal operation of a source and should be accounted for in the
planning, design and implementation of operating procedures for the
process and control equipment. Accordingly, it is reasonable to
expect that careful and prudent planning and design will eliminate
violations of emission limitations during such periods. However,
for a few sources there may exist infrequent short periods of
excess emissions during startup and shutdown which cannot be





avoided. Excess emissions during these infrequent short periods
need not be treated as violations providing that the source
adequately shows that the excess could not have been prevented
through careful planning and design and that bypassing of control
equipment was unavoidable to prevent loss of life, personal injury,
or severe property damage.

if excess emissions occur during routine startup and shutdown
due to a malfunction, then those instances will be treated as other
malfunctions which are subject to the malfunction provisions of
this policy. (Reference Part [ above).

Similarly, scheduled maintenance is a predictable event which
can be scheduled at the discretion of the operator, and which can,
therefore, be made to coincide with maintenance on production
equipment, or other source shutdowns. Consequently, excess
emissions during periods of scheduled maintenance should be treated
as a violation unless a source can demonstrate that such emissions
could have been avoided through better scheduling for maintenance
or through better operation and maintenance practices.

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY





WASHINGTON, D.C. 20460
SEP 28 1982

OFFICE OF
AIR, NOISE ANO RADIATION

MEMORANDUM

SUBJECT: Policy on Excess Emissions During Startup, Shutdown,
Maintenance, and Malfunctions

FROM: Kathleen M. Bennett
Assistant Administrator for Air, Noise and Radiation

TO: Regional Administrators, Regions [-X

This memorandum is in response to a request for a
clarification of EPA's policy relating to excess emissions during
startup, shutdown, maintenance, and malfunctions.

Excess emission provisions for startup, shutdown,
maintenances, and malfunctions were often included as part of the
original SIPs approved in 1971 and 1972. Because the Agency was
inundated with proposed SIPs and had limited experience in
processing them, not enough attention was given to the adequacy,
enforceability, and consistency of these provisions. Consequently,
many SIPs were approved with broad and loosely-defined provisions
to control excess emissions.

In 1978, EPA adopted an excess emissions policy after many,
less effective attempts to rectify problems that existed with these
provisions. This policy disallowed automatic exemptions by
defining all periods of excess emissions as violations of the
applicable standard. States can, of course, consider any
demonstration by the source that the-excess emissions were due to
an unavoidable occurrence in determining whether any enforcement
action is required.

The rationale for establishing these emissions as violations,
as opposed to granting automatic exemptions, is that SIPs are
ambient-based standards and any emissions above the allowable may
cause or contribute to violations of the national ambient air
quality standards. Without clear definition and limitations, these





automatic exemption provisions could effectively shield excess
emissions arising from poor operation and maintenance or design,
thus precluding attainment. Additionally, by establishing an
enforcement discretion approach and by requiring the source to
demonstrate the existence of an unavoidable malfunction on the
source, good maintenance procedures are indirectly encouraged.

.
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Attached is a document stating EPA's present policy on excess
emissions. This document basically reiterates the earlier policy,
with some refinement of the policy regarding excess emissions
during periods of scheduled maintenance.

A question has also been raised as to what extent operating
permits can be used to address excess emissions in cases where the
SIP is silent on this issue or where the SIP is deficient. Where
the SIP is silent on excess emissions, the operating permit may
contain excess emission provisions which should be consistent with
the attached policy. Where the SIP is deficient, the SIP should be
made to conform to the present policy. Approval of the operating
permit as part of the SIP would accomplish that result.

If you have any questions concerning this policy, please
contact Ed Reich at (382-2807).

Attachment





Attachment

POLICY ON EXCESS EMISSIONS DURING START-UP, SHUTDOWN,
MAINTENANCE, AND MALFUNCTIONS.

Several of the existing State implementation plans (SIPs)
provide for an automatic emission limitation exemption durinq
periods of excess emission due to start-up, shutdown, maintenance,
or malfunction.* Generally, EPA agrees that the imposition of a
penalty for sudden and unavoidable malfunctions caused by
circumstances entirely beyond the control of the owner and/or
operator is not appropriate. However, any activity which can be
foreseen-and avoided, or planned is not within the definition of a
sudden and unavoidable breakdown. Since the SIPs must provide for
attainment and maintenance of the national ambient air quality
standards, SIP provisions on malfunctions must be narrowly drawn.
SIPs may, of course, omit any provision on malfunctions. [For more
specific guidance on malfunction provisions for RACT SIPs, see the
April 11 1978 workshop manual for preparing nonattainment plans].

I. EXCESS EMISSION FROM MALFUNCTIONS
A. AUTOMATIC EXEMPTION APPROACH

If a SIP contains a malfuncticn provision, it cannot be
the type that provides for automatic exemption where a malfunction
is alleged by a source. Automatic exemptions might aggravate air
quality so as not to provide for attainment of the ambient air





quality standards. Additional grounds for disapproving a SIP that
includes the automatic exemption approach are discussed in more
detail at 42 FR 58171 (November 8, 1977) and 42 FR 21372 (April 27,
1977). As a result, EPA cannot approve any SIP revision that
provides automatic exemptions for malfunctions.

The term "excess enmission" means an air emission rate which
exceeds any applicable emission limitation, and "malfunction" means
a sudden and unavoidable breakdown of process or control equipment.

B. ENFORCEMENT DISCRETION APPROACH--SIP EMISSION LIMITATION
ADEQUATE TO ATTAIN AMBIENT STANDARDS

EPA can approve SIP revisions which incorporate the
"enforcement discretion approach”. Such an approach can require
the source to demonstrate to the appropriate State agency that the
excess emissions, though constituting a violation, were due to an
unavoidable malfunction. Any malfunction provision must provide
for the commencement of a proceeding to notify the source of its
violation and to determine whether enforcement action should be
undertaken for any period of excess emissions. In determining
whether an enforcement action is appropriate, satisfaction of the
following criteria should be considered:

1. To the maximum extent practicable the air pollution
control equipment, process equipments or processes were maintained
and operated in a manner consistent with good practice for
minimizing emissions;





2. Repairs were made in an expeditious fashion when the
operator knew or should have known that applicable emission
limitations were being exceeded. Off-shift labor and overtime must
have been utilized, to the extent practicable, to ensure that such
repairs were made as expeditiously as practicable;

3. The amount and duration of the excess emissions (including
any bypass) were minimized to the maximum extent practicable during
periods of such emissions;

4. All possible steps were taken to minimize the impact of the
excess emissions on ambient air quality; and

5. The excess emissions are not part of a recurring pattern
indicative of inadequate design, operation, or maintenance.

II. EXCESS EMISSIONS DURING START-UP, SHUTDOWN, AND
MAINTENANCE

Any activity or event which can be foreseen and avoided, or
planned, falls outside of the definition of sudden and unavoidable
breakdown of equipment. For example, a sudden breakdown which
could have been avoided by better operation and maintenance
practices is not a malfunction. In such cases, the control agency
must enforce for violations of the emission limitation. Other such
common events are, start-up and shutdown of equipment, and
scheduled maintenance.

Start-up and shutdown of process equipment are part of the
normal operation of a source and should be accounted for in the
design and implementation of the operating procedure for the
process and control equipment. Accordingly, it is reasonable to
expect that careful planning will eliminate violations of emission
limitations during such periods.

If excess emissions occur during routine start-up and shutdown
of such equipment, they will be considered as having resulted from
a malfunction only if the source can demonstrate that such
emissions were actually caused by a sudden and unforeseeable
breakdown in the equipment.

Similarly, scheduled maintenance is a predictable event which
can be scheduled at the discresion of the operator, and which can
therefore be made to coincide with maintenance on production
equipment, or other source shutdowns. Consequently, excess curing





periods of scheduled maintenance should be treated as a violation
unless a source can demonstrate that such limitations could not
have been avoided through better scheduling for maintenance or
through better operation and maintenance practices.
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ALBUQUERQUE-BERNALILLO COUNTY
AIR QUALITY CONTROL BOARD

IN THE MATTER OF THE PETITION TO REPEAL SECTION 20.11.90.12
NMAC, BREAKDOWN, ABNORMAL OPERATING CONDI TIONS, OR
SCHEDULED MAINTENANCE AND REPLACE WITH A NEW RULE, 20.11.49
NMAC, EXCESS EMISSIONS. ALSO AMENDING 20.11.65 NMAC, VOLATILE
ORGANIC COMPOUNDS, AND 20.11.69 NMAC, PATHOLOGICAL WASTE
DESTRUCTORS, TO CORRECT CROSS-REFERENCING. SUBMIT NEW
20.11.49 NMAC, AND AMENDED 20.11.90 NMAC, AND 20.11.65 NMAC TO EPA
AS A REVISION TO THE STATE IMPLEMENTATION PLAN (SIP) iy

AQCB Petition No. 2009-:[ e
Air Quality Division, x

Environmental Health Department,
City of Albuquerque, Petitioner

Petition for hearing to repeal Section 20.11.90.12 N MAC, Breakdown, Abnormal
Operating Conditions, or Scheduled Maintenance and replace with a new rule,
20.11.49 NMAC, Excess Emissions. Also amending 20.11.65 NMAC, Volatile
Organic Compounds, and 20.11.69 NMAC, Pathological Waste Destructors, to correct
cross-referencing. Submit new 20.11.49 NMAC, and amended 20.11.90 NMAC, and
20.11.65 NMAC to EPA as a revision to the state implementation plan (SIP)

The Environmental Health Department of the City of Albuquerque, by and through the
Air Quality Division (AQD), asks the Albuquerque-Bernalillo County Air Quality
Control Board (Board) for a hearing at which the Board will hear AQD's request that the
Board: Repeal Section 20.11.90.12 NMAC, Breakdown, Abnormal Operating
Conditions, or Scheduled Maintenance and replace with a new rule, 20.11.49 NMAC,
Excess Emissions; Amend 20.11.65 NMAC, Volatile Organic Compounds, and 20.11.69
NMAC, Pathological Waste Destructors, to correct cross-referencing; and Submit new
20.11.49 NMAC, and amended 20.11.90 NMAC, and 20.11.65 NMAC to EPA as a

revision to the state implementation plan (SIP).





This Petition includes a request for a hearing on these matters and permission to provide
a court reporter and hearing officer for the hearing. As grounds, Petitioner states the
following:

1. The New Mexico Air Quality Control Act (Air Act), NMSA 1978, Sections
74-2-4 and 74-2-5.B(1) [1967 as amended through 2007] authorizes and requires the
Board to adopt, amend, or replace air quality regulations and to adopt air quality plans
(SIPs) under NMSA 1978, Section 74-2-5.B(2).

2. On March 2, 1981, the Air Pollution Control Division received a letter from
EPA stating that Regulation No. 19 (AKA Section 11 of Resolution No. 1 or Section 19
of Regulation No. 1 or 20.11.90.12 NMAC) “provides automatic exemptions from
emission limitations for excess emissions during scheduled maintenance and some other
situations. According to EPA guidance, all emissions that exceed emission limitations
during startup, shut down, breakdown, or maintenance are a violation of the SIP unless
there is a sudden and unavoidable malfunction that is totally beyond the control of the
owner and/or operator. The automatic exemption provision is too broadly written and
should be limited to sudden unavoidable exceedances”. Also, “the information which the
source must report to the agency must be more specific. Enough detail must be reported
to enable the agency to determine that the excess emissions were caused by a sudden and
unavoidable occurrence”. In light of this letter, the Air Quality Division evaluated the
need for a SIP revision to address EPA’s concerns. However, because a SIP revision was
not mandated by EPA, this effort was never completed.

3. On September 28, 1982, September 20, 1999, and again on December 5, 2001,

the U.S. Environmental Protection Agency (EPA) issued guidance on how states should





address excess emissions during malfunction, startup and shutdown in their State
Implementation Plan (SIP).

4. In 2004, the New Mexico Environment Department’s Air Quality Bureau
(AQB) received a letter from EPA stating that “Section 20.2.7.109 NMAC is not
consistent with the Environmental Protection Agency’s (EPA) interpretation of the Clean
Air Act as outlined in a 1999 memorandum, entitled ‘State Implementation Plans: Policy
Regarding Excess Emissions During Malfunction, Startup, and Shutdown’. . because the
provision can be interpreted to exempt emissions from compliance with SIP limits.
Because excess emissions might aggravate air quality so as to prevent attainment or
interfere with maintenance of the ambient air quality standards, EPA views all excess
emissions as violations of the applicable emission limitation. However, the State or EPA
can exercise enforcement discretion to refrain from taking enforcement action in certain
circumstances. Also, the State has discretion to provide an affirmative defense to actions
for penalties brought for excess emissions that arise during certain malfunction, startup,
and shutdown episodes”.

5. To bring New Mexico’s rule into alignment with federal guidance, the Air
Quality Bureau (AQB) proposed to the Environmental Improvement Board (EIB), that
they repeal 20.2.7 NMAC, Excess Emissions, [filed 4/29/1981], and replace it with a new
rule that complies with EPA guidance. The AQB’s proposal tightened notification
requirements, established criteria recommended by EPA for affirmative defenses, and
required “root cause” and “corrective action” analysis. The EIB adopted this new excess

emissions rule, which became effective on 8/1/08.





6. The extant version of the excess emissions rule for Bernalillo County, entitled
Breakdown, Abnormal Operating Conditions, or Scheduled Maintenance, 20.11.90.12
NMAC was first adopted by the Albuquerque — Bernalillo County Air Quality Control
Board (Air Board) as Section 11 of Resolution No. 1, and subsequently filed on 8/6/1971.
This rule was subsequently changed, replacing the term “upset” with the term “abnormal
operating conditions”, replacing the term ““Secretary” with the term *“Director” and
becoming “Section 197 instead of “Section 11”. This amended rule was filed on
6/6/1973. Section 19 of Regulation # 1 was filed again on 7/19/1973 and 3/21/1977, but
without any changes. The rule that was filed on 3/21/1977 was subsequently submitted
to EPA for inclusion into the SIP and was approved by EPA on 4/10/1980, and made
effective that same day. The name of the rule was changed from “Section 197 to
“Regulation 197, and filed on 3/24/1982. The rule was reformatted twice [Filed
10/27/1995 & 10/1/2002] to conform to the New Mexico Administrative Code. Except
for formatting differences and phraseology, this rule has not changed substantively since
1971. Thus, in order to comply with current EPA guidance, and to comport with New
Mexico’s new rule, the Air Board’s excess emissions rule needs to be updated.
Therefore, the Air Quality Division proposes that Section 20.11.90.12 NMAC, be
repealed (while leaving the rest of 20.11.90 NMAC intact), and be replaced by a new
rule, 20.11.49 NMAC, Excess Emissions. The proposed replacement rule, Excess
Emissions, 20.11.49 NMAC is patterned after New Mexico’s rule, 20.2.7 NMAC, Excess
Emissions, with some modifications made in response to comments received from EPA.
These modifications include the deletion of Sections 14 and 15 of 20.2.7 NMAC, and the

incorporation of language from Oklahoma’s rule, entitled Excess Emission Reporting





Requirements, 252.100.9 OAC. The current proposal will reduce ambiguity within the
rule, clearly define what is allowed and not allowed to qualify as an excess emissions
event, and stipulate how reporting should take place.

7. EPA considers startup, shutdown and scheduled maintenance as part of a
facility's normal operation and as such, should be accounted for in the planning, design
and implementation of operating procedures for the source's process and control
equipment. Therefore, excess emissions should only occur under exceptional
circumstances, and not during scheduled maintenance, startup or shutdown. Thus,
current language at 20.11.90.12 NMAC regarding startup, shutdown, and scheduled
maintenance is out of compliance with EPA guidance, and needs to be removed. The
proposed rule prohibits excess emissions for startup or shutdown unless they are the
result of unavoidable and unforeseeable malfunctions.

8. In addition, as part of the required analysis for excess emissions events, the Air
Quality Division is proposing a requirement for a “root cause analysis”. This would be a
detailed technical analysis of excess emission events that determines the underlying
reason(s) tha‘E the event occurred and all contributing factors to the malfunction, to the
extent possible. The analysis would also require an evaluation of alternative measures (if
any) that can be implemented to reduce the likelihood of a recurrence of such an incident.
Minimizing the likelihood of excess emissions from malfunctions will reduce the
reporting burden for both facilities and the Air Quality Division.

0. The cross-references made to 20.11.90.12 NMAC, found at 20.11.65.7.A
NMAC and 20.11.69.25.A NMAC, are proposed to be changed to refer to 20.11.49

NMAUC instead.





10. It is anticipated that the hearing will take approximately 1 hour or less.
11. The proposed Public Review Dratts for 20.11 .90 NMAC, Administration,
Enforcement, Inspection; 20.11.49 NMAC, Excess Emissions; 20.11.65 NMAC, Volatile

Organic Compounds, and 20.11.69 NMAC, Pathological Waste Destructors are attached

as AQD Exhibits #1a, #1b, #lc and #1d respectively.





Respectfully submitted,

Environmental Engineering Manager
Air Quality Division

Environmental Health Department
City of Albuquerque

One Civic Plaza, NW, Room 3047
Albuquerque, New Mexico 87103
(505) 768-1965

CERTIFICATION

[ hereby certify that a copy of this petition to repeal section 20.11.90.12 NMAC,
Breakdown, Abnormal Operating Conditions, Or Scheduled Maintenance and replace
with a new rule, 20.11.49 NMAC, Excess Emissions; Also amending 20.11.65 NMAC,
Volatile Organic Compounds, and 20.11.69 NMAC, Pathological Waste Destructors, to
correct cross-referencing; and submission of a new 20.11.49 NMAC, and amended
20.11.90 NMAC, and 20.11.65 NMAC to EPA as a revision to the state implementation
plan (SIP) and requesting a hearing was delivered to the following person on June 23,
2009.

Janice Amend

Air Quality Control Board Liaison
Air Quality Division
Environmental Health Department
City of Albuquerque

One Civic Plaza, NW, Room 3023
Albuquerque, New Mexico 87103
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TITLE 20 ENVIRONMENTAL PROTECTION
CHAPTER 11  ALBUQUERQUE - BERNALILLO COUNTY AIR QUALITY CONTROL BOARD
PART 90 SOURCE SURVEILLANCE; ADMINISTRATION AND ENFORCEMENT [-AND
INSPECTION| E—
20.11.90.1 ISSUING AGENCY: Albuquerque - Bernalillo County Air Quality Control Board. P.O. Bo’(
1293, Albuquerque, NM 87103, Telephone: (503) [768-2600] 768-2601. o
[3/21/77...12/1/95;, 20.11.90.1 NMAC - Rn, 20 NMAC 11.90.1.1, 10/1/02} o
20.11.90.2 SCOPE: =
A. [Fhs-Part] 20.11.90 NMAC is applicable to any source within Bernalillo county. Gt
B. Exempt: [Fhis-Past] 20.11.90 NMAC does not apply to sources within Bernalillo county vhmh”';»

are located on indian lands over which the Albuquerque - Bernalillo County Air Quality Control lacks ;urme{jcmm o
[12/1/95; 20.11.90.2 NMAC - Rn, 20 NMAC 11.90.1.2, 10/1/02] - -

20.11.90.3 STATUTORY AUTHORITY: [Fhis-Part] 20.11.90 NMAC is adopted pursuant to théi;ra?uthofrity
provided in the New Mexico Air Quality Control Act, NMSA 1978 Sections 74-2-4, 74-2-5.C; the Joint Air Quahty
Control Board Ordinance, Bernalillo County Ordinance 94-5 Section 4; and the Joint Air Quality Control Board
Ordinance, Revised Ordinances of Albuquerque 1994 Section 9-5-1-4.

[3/21/77...12/1/95, 20.11.90.3 NMAC - Rn, 20 NMAC 11.90.1.3, 10/1/02]

20.11.90.4 DURATION: Permanent.
[12/1/95; 20.11.90.4 NMAC - Rn, 20 NMAC 11.90.1.4, 10/1/02]

20.11.90.5 EFFECTIVE DATE: December 1, 1995, unless a later date is cited at the end of a section.
[12/1/95; 20.11.90.5 NMAC - Rn, 20 NMAC 11.90.1.5 & A, 10/1/02]

20.11.90.6 OBJECTIVE: [-
inspection, enforcement, and good operating proccduru
[12/1/95; 20.11.90.6 NMAC - Rn, 20 NMAC 11.90.1.6, 10/1/02]

is] To minimize emissions from sources through

20.11.90.7 DEFINITIONS: [Reserved]
20.11.90.8 VARIANCES: [Reserved]
20.11.90.9 SAVINGS CLAUSE: Any amendment to 20.11.90 NMAC which is filed with the State Records

Center shall not affect actions pending for violation of a City or County ordinance, Air Quality Control Board
Regulation No. 19,23, and 25, or 20.11.90 NMAC. Prosecution for a violation under prior regulation wording shall
be governed and prosecuted under the statute, ordinance, Part, or regulation section in effect at the time the violation
was committed.

[12/1/95; 20.11.90.9 NMAC - Rn, 20 NMAC 11.90.1.9, 10/1/02]

20.11.90.10 SEVERABILITY: If any section, paragraph, sentence, clause, or word of [Fhis-Past] 20.11.90
NMAC or the federal standards incorporated herein is for any reason held to be unconstitutional or otherwise invalid
by any court, the decision shall not affect the validity of remaining portions of [Fhis-Past] 20.11.90 NMAC.
[12/1/95;20.11.90.10 NMAC - Rn, 20 NMAC 11.90.1.10, 10/1/02]

20.11.90.11 DOCUMENTS: Documents incorporated and cited in [Fhis-Rart] 20.11.90 NMAC may be
viewed at the Albuquerque Environmental Health Department, 400 Marquette NW, Albuquerque, NM.
[12/1/95;20.11.90.11 NMAC - Rn, 20 NMAC 11.90.1.11 & A, 10/1/02]

20.11.90 NMAC Public Review Draft 6/23/09 1
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areless; inal-uns ahibe ¢ -tk -] Reserved
[3/721/77. . .3/24/82: 12/1/95, 20.11.90.12 NMAC - Rn, 20 NMAC 11.90.1.12 & Repealed, 10/1/02; Rn, 20 NMAC
11.90.11.1, 10/1/02]

20.11.90.13 SOURCE SURVEILLANCE:

A The owner or operator of any stationary source of an air contaminant shall, upon notification by
the director, maintain records of the nature and amounts of emissions, to which an air quality control emission
regulation applies, from the source and [sa¥] any other information as may be deemed necessary by the director to
determine whether the source is in compliance with applicable regulations.

B. The information recorded as specified in Subsection A 0f20.11.90.13 NMAC shall be
summarized and reported to the director, on forms furnished by the director, and shall be submitted within [ferty-
five] £ 45 ) days after the end of the reporting period. Reporting periods are November 1 through April 30 and May 1
through October 31 or such other periods as the director may deem necessary. Information reported to the director
shall be signed by the person responsible for its accuracy.

C. Emission data obtained by the director shall be correlated with applicable emission limitations and
other control measures and be made available to the public during normal business hours.
D. The owner or operator of a stationary source shall, to determine compliance with these regulations

or to meet the source sampling requirements of a compliance schedule, conduct performance tests or allow the
director to conduct performance tests as specified in Subsection F of 20.11.90.13 NMAC.

E. The director shall establish a periodic visual surveillance system to detect and investigate apparent
violations of visible emission limitations and such complaints relating to apparent violations of the regulations as
may occur.

F. Performance Tests:

(1) As required by the director, the owner or operator of a stationary source shall conduct
performance tests and furnish the director with a written report of the results.

(2) Performance tests shall be conducted and the results reported in accordance with the test method,
as set forth in the Federal Register, Volume 36, No. 247, December 23, 1971, Part 60.8, or an approved alternate test
method. The director shall have [(tea}] 10 days prior notice before such testing is performed.

(3) The owner or operator shall permit the director to conduct performance tests at any reasonable
time and shall operate the stationary source for such testing purposes as the director shall specity.

(4) Each performance test shall consist of three repetitions of the applicable test procedure. For the
purpose of determining compliance with an applicable standard of performance, the average results of all repetitions
shall apply.

(5) The director shall determine that the performance test method has been properly performed before
accepting the results submitted by the owner or operator of the source.

[3/21/77. . .3/24/82; 20.11.90.13 NMAC - Rn, 20 NMAC 11.90.1L.2, 10/1/02]

20.11.90.14 ADMINISTRATION AND ENFORCEMENT:
A. Upon request of the director, the person responsible for the emission of air contaminants for which
limits are established by the [20-H-NMAEC] rules codified under Title 20, Environmental Protection, Chapter 11,

20.11.90 NMAC Public Review Draft 6/23/09 2





e BN e R Y

Alhuguerque - Bernalillo County Air Quality Control Board, of the New Mexico Administrative Code. shall provide
such facilities, utilities, and openings exclusive of instrument and sensing devices, as may be necessary for the
proper determination of the nature, extent, quantity and degree of such air contaminants. Such facilities may be
cither temporary or permanent at the discretion of the person responsible for their provisions; and shall be suitable
for determination consistent with emission limits established in these [Parts] rules.

B. As an additional means of enforcing the [20-1-NMAC] rules codified under Title 20,
Environmental Protection, Chapter 11, Albuguerque - Bernalillo County Air Ouality Control Board. of the New
Mexico Administrative Code, the director may accept a written assurance of discontinuance of any act or practice
deemed in violation of these [Parts] rules or any [Past] rule adopted pursuant thereto from any person engaging in, or

who has engaged in, such act or practice, signed and acknowledged by the director and during which such

discontinuance is to be accomplished.

[3/21/77. . .3/24/82: 20.11.90.14 NMAC - Rn, 20 NMAC 11.90.11.3, 10/1/02)

HISTORY OF 20.11.90 NMAC:

Pre-NMAC History: The material in this part was derived from that previously filed with the commission of

public records - state records center and archives.

Resolution No. 1, Air Pollution Control Regulations of the Albuquerque Bernalillo County Air Quality Control

Board, filed 8/6/71.

Regulation No. 1, Air Pollution Control Regulations, filed 6/6/73;
Regulation No. 1, Air Pollution Control Regulations, filed 7/19/73;
Regulation No. 1. Air Pollution Control Regulations, filed 3/21/77;

Regulation No. 19, Breakdown, Abnormal Operating Conditions, or Scheduled Maintenance, filed 3/24/82;

Regulation No. 23, Source Surveillance, filed 3/24/82;

Regulation No. 25, [Regulation] Administration and Enforcement, filed 3/24/82.

History of Repealed Material: [Reserved]

Other History: Regulation No. 19, Breakdown, Abnormal Operating Conditions. or Scheduled Maintenance (tiled
3/24/82); Regulation No. 23, Source Surveillance (filed 3/24/82): Regulation No. 25, [Regulation] Administration
And Enforcement (filed 3/24/82) were renumbered and reformatted into first version of the New Mexico
Administrative Code and replaced by 20 NMAC 11.90, Administration, Enforcement, Inspection, effective

12/01/95.

20 NMAC 11.90, Administration, Enforcement, Inspection (filed 10/27/95) was renumbered, reformatted,
amended and replaced by 20.11.90 NMAC, Administration, Enforcement, And Inspection, effective 10/1/02.

20.11.90 NMAC
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| § 14
TITLE 20 ENVIRONMENTAL PROTECTION b
CHAPTER 11 ALBUQUERQUE~BERNALILLO COUNTY AIR QUALITY CONTROL BOARD
PART 49 EXCESS EMISSIONS

20.11.49.1 ISSUING AGENCY: Albuquerque-Bernalillo County Air Quality Control Board, c/o
Environmental Health Department. P.O. Box 1293, Albuquerque, New Mexico 87103, Telephone: (505) 768-
2601.

[20.11.49.1 NMAC - N, xx/xx/xx]
o
20.11.49.2 SCOPE: -
A. 20.11.49 NMAC is applicable to every stationary source within Bernalillo county. 3
B. Exempt: 20.11.49 NMAC does not apply to sources within Bernalillo county that are !anted‘ég}fi
indian lands over which the Albuquerque-Bernalillo county air quality control board lacks jurisdiction. 5 ",
[20.11.49.2 NMAC - N, xx/xx/xx] -
20.11.49.3 STATUTORY AUTHORITY: 20.11.49 NMAC is adopted pursuant to the authority provided in

the New Mexico Air Quality Control Act, NMSA 1978 Sections 74-2-4, 74-2-5; the Joint Air Quality Cout:;ol Board
Ordinance. Bernalillo County Ordinance No. 94-5, Sections 4 and 5; and the Joint Air Quality Control Board
Ordinance. Revised Ordinances of Albuquerque 1994, Sections 9-5-1-4 and 9-5-1-5. -
[20.11.49.3 NMAC - N, xx/xx/xx|

20.11.494 DURATION: Permanent.
[20.11.49.4 NMAC - N, xx/xx/xx]

20.11.49.5 EFFECTIVE DATE: xx/xx/xx, unless a later date is cited at the end of a section.
[20.11.49.5 NMAC - N, xx/xx/xx]

20.11.49.6 OBJECTIVE:

To implement requirements for the reporting of excess emissions and establish affirmative defense provisions for
facility owners and operators for excess emissions.

[20.11.49.6 NMAC - N, xx/xx/xx]

20.11.49.7 DEFINITIONS: In addition to the definitions in 20.11.49 NMAC. the definitions in20.11.1
NMAC apply unless there is a contflict between definitions, in which case the definition in 20.11.49 NMAC shall
govern.

Al “Air pollution control equipment” means any device, equipment, process or combination

thereof, the operation of which may limit, capture, reduce, confine, or otherwise control regulated air pollutants or
convert for the purposes of control any regulated air pollutant to another form, another chemical or another physical
state (e.g. sulfur recovery units, acid plants, baghouses, precipitators, scrubbers, cyclones, water sprays, enclosures,
catalytic converters, and steam or water injection).

B. “Air quality regulation or permit condition” means any regulation adopted by the board,
including a federal new source performance standard or national emission standard for hazardous air pollutants
incorporated by reference, or any condition of an air quality permit issued by the department.

C. “Bypass” means the diversion of a regulated air contaminant around air pollution control
equipment or process equipment.
D. “Building, structure, facility, or installation” means all of the pollutant-emitting activities

which belong to the same industrial grouping, are located on one or more contiguous or adjacent properties, and are
under the control of the same person (or persons under common control) except the activities of any vessel.
Pollutant-emitting activities shall be considered as part of the same industrial grouping if they belong to the same
Major Group ( i.e. , which have the same two-digit code) as described in the Standard Industrial Classification
Manual, 1972, as amended by the 1977 Supplement (U.S. Government Printing Office stock numbers 4101-0065
and 003-005-00176-0, respectively).

E. “Emergency” means any situation arising from sudden and reasonably unforeseeable events
beyond the control of the permittee, including acts of God or nature, which situation requires immediate corrective
action to restore normal operation, and that causes the source to exceed a technology-based emission limitation due
to unavoidable increases in emissions attributable to the emergency. An emergency shall not include
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noncompliance to the extent caused by improperly designed equipment, lack of preventive maintenance, or careless
Or improper operation,

F. “Excess emission” means the emission of an air contaminant, including a fugitive emission, in
excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit condition.

G. “Malfunction” means any sudden and unavoidable failure of air pollution control equipment or
process equipment beyond the control of the owner or operator, including malfunction during startup or shutdown.
A failure that is caused entirely or in part by poor maintenance, careless operation, or any other preventable
equipment breakdown shall not be considered a malfunction.

H. [Reserved]

I “Regular business day” means any day on which city of Albuquerque government offices are
open for normal business. Saturdays, Sundays, and official federal and city of Albuquerque holidays are not regular
business days.

J. «“Shutdown” means the cessation of operation of any air pollution control equipment or process
equipment.

K. “Startup” means setting into operation any air pollution control equipment or process equipment.

L. “Stationary source” or “source” means any building, structure, facility, or installation which

emits or may emit a regulated air pollutant.
[20.11.49.7 NMAC - N, xx/xx/xx]

20.11.49.8 VARIANCES: {Reserved].
{20.11.49.8 NMAC - N, xx/xx/xx]

20.11.49.9 SAVINGS CLAUSE: Any amendment to 20.11.49 NMAC which is filed with the state records
center shall not affect actions pending for violation of a city or county ordinance, or 20.1 1.49 NMAC. Prosecution
for a violation under prior regulation wording shall be governed and prosecuted under the statute, ordinance, part, or
regulation section in effect at the time the violation was commutted.

[20.11.49.9 NMAC - N, xx/xx/xx]

20.11.49.10 SEVERABILITY: If for any reason any section, subsection, sentence, phrase, clause, wording or
application of 20.11.49 NMAC is held to be unconstitutional or otherwise invalid by any court or the United States
environmental protection agency, the decision shall not affect the validity or application of remaining portions of
20.11.49 NMAC.

[20.11.49.10 NMAC - N, xx/xx/xx]

20.11.49.11 DOCUMENTS: Documents incorporated and cited in 20.11.49 NMAC may be viewed at the
Albuquerque environmental health department, 400 Marquette NW, Room 3023, Albuquerque, NM  87102.
[20.11.49.11 NMAC - N, xx/xx/xx]

20.11.49.12 COMPLIANCE WITH OTHER REGULATIONS: Compliance with 20.11.49 NMAC does
not relieve a person from the responsibility to comply with any other applicable federal, state, or local statute or
regulation.

[20.11.49.12 NMAC - N, xx/xx/xx]

20.11.49.13 APPLICABILITY:
A. Any source:
(1)  whose operation results in an emission of a regulated air pollutant, including a fugitive emission,
in excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit condition; or
(2) subject to the requirements of 20.11.47 NMAC, Emissions Inventory Requirements, 20.11 .41
NMAC, Authority-To-Construct, 20.11.42 NMAC, Operating Permits, 20.11.61 NMAC, Prevention of Significant
Deterioration, or 20.11.60 NMAC, Permitting In Nonattainment Areas.

B. Deviations under 20.11.42 NMAC, Operating Permits that do not result in excess emissions are
not subject to the provisions of 20.11.49 NMAC.
C. - 20.11.49 NMAC does not create a separate cause of action for failure to obtain a permit under

20.11.41 NMAC, Authority-To-Construct, 20.11.42 NMAC, Operating Permits, 20.11.61 NMAC, Prevention of
Significant Deterioration, or 20.11.60 NMAC, Permitting In Nonattainment Areas.
[20.11.49.13 NMAC - N, xx/xx/xx]
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20.11.49.14 OPERATION RESULTING IN AN EXCESS EMISSIONS: The emission of a regulated air
pollutant in excess of the quantity, rate, opacity, or concentration specified in an air quality regulation or permit
condition that results in an excess emission is a violation of the air quality regulation or permit condition and may be
subject to an enforcement action. The owner or operator of a source having an excess emission shall. to the extent
practicable, operate the source, including associated air pollution control equipment, in a manner consistent with
good air pollution control practices for nunimizing cmissions.

[20.11.49.14 NMAC - N, xx/xx/xx]

20.11.49.15 NOTIFICATION:

A. The owner or operator of a source having an excess emission shall report the following
information to the department on forms provided by the department. The department may authorize the submittal of
such reports in electronic format. The department may require that the owner or operator of a source provide
supplemental information in addition to that already required by 20.11.49.15 NMAC. The additional information
shall be reported by the deadline specified by the department.

(1) Initial report: The owner or operator shall file an initial report, no later than the end of the next
regular business day after the time of discovery of an excess emission. The initial report shall include all available
information regarding each item required by Subsection B of 20.11.49.15 NMAC.

(2) Final report: No later than 10 days after the end of the excess emission, the owner or operator
shall file a final report that contains specific and detailed information for each item required by Subsection B of
20.11.49.15 NMAC.

B. The report shall include the following information:

(1) the name of the source;

(2) the name of the owner and operator of the source;

(3) the name and title of the person preparing the report;

(4) identifying information (e.g. permit and database numbers);

(5) the specific date(s) and time(s) the excess emission occurred;

(6) identification of the equipment involved and the emission point(s) (including bypass) from which
the excess emission occurred:

(7) the air quality regulation or permit condition that was exceeded;

(8) identification of the air contaminant(s) and the magnitude of the excess emission expressed in the
units of the air quality regulation or permit condition;

(9) the method for determining the magnitude and duration of the excess emission;

(10)  the cause and nature of the excess emission;

(11)  the steps taken to limit the duration and magnitude of the excess emission;

(12)  the corrective action{s) taken to eliminate the cause of the excess emission; if one or more
corrective actions are required, the report shall include a schedule for implementation of those actions, with
associated progress reports; if no corrective actions are required, the report shall include a detailed explanation for
that conclusion.

(13)  the corrective action(s) taken to prevent a recurrence of the excess emission;

(14)  whether the owner or operator attributes the excess emission to malfunction, startup or
shutdown;

(15)  whether the owner or operator will claim an affirmative defense under Subsections A, B or C of
20.11.49.16 NMAC; if claiming an affirmative defense, an analysis and the supporting evidence for each reason
shall be submitted no later than 30 days after submittal of the final report required by 20.11.49.15 NMAC; no later
than 30 days after the earlier of the department’s receipt of the final report or the deadline for submitting the final
report, if the department receives a request for an extension from the owner or operator of the source, the department
may grant an extension to complete the analysis not to exceed 30 additional days; and

(16)  the contents of the final report shall contain a signed certification of truth, accuracy, and
completeness; the certification shall be signed by the person who is reporting the excess emission.

C. If the period of an excess emission extends beyond 10 days, the owner or operator shall submit the
final report required by Subsection B of 20.11.49.15 NMAC to the department within 72 hours of the date and time
the excess emission ceased.

D. Alternative reporting. If an owner or operator of a source is subject to both the excess emission
reporting requirements of 20.11.49.15 NMAC and the reporting requirements of 40 CFR Parts 60, 61, and 63, and
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1 the federal reporting requirements duplicate the requirements of 20.11.49.15 NMAC, then the federal reporting

2 requirements shall suffice.

3 .

4 [20.11.49.15 NMAC - N, xx/xx/xx]

5

6 20.11.49.16 AFFIRMATIVE DEFENSES: All periods of excess emissions regardless of cause are violations
7 of the act and the rules promulgated thereunder, the New Mexico Air Quality Control Act and rules promulgated

8 thereunder, and applicable permit or other authorization of the air board. 20.11.49 NMAC provides an affirmative

9 defense to owners and operators for civil or administrative penalty actions brought for excess emissions during
10 periods of startup, shutdown malfunction or emergency, unless otherwise prohibited by Subsection D of 20.11.49.16
11 NMAC. 20.11.49.15 NMAC shall not be construed as limiting EPA’s or citizens' authority under the act. The
12 department may require the owner or operator of a source to provide supplemental information in addition to that
13 already required by 20.11.49.16 NMAC. The additional information shall be reported by the deadline specified by
14 the department.
15 A Affirmative defense for an excess emission during malfunction:
16 The owner or operator of a source subject to 20.11.49 NMAC may claim an affirmative defense for an excess
17 emission during malfunction, against a civil penalty imposed in an administrative or judicial enforcement action,.
18 There shall be no affirmative defense for an excess emission during malfunction, from the owner or operator's
19 liability or the department's claim for injunctive relief for the excess emission. The owner or operator claiming an
20 affirmative defense for an excess emission during malfunction, shall bear the burden of proof including the

21 demonstration of the following criteria:

22 (1) the excess emission was caused by a malfunction;

23 (2) the excess emission:

24 (a) did not stem from any activity or event that could have been foreseen and avoided, or
25 planned for; and

26 (b)  could not have been avoided by better operation and maintenance practices;

27 (3) to the maximum extent practicable the air pollution control equipment or processes were

28 maintained and operated in a manner consistent with good practice for minimizing emissions;

29 (4)  repairs were made in an expeditious fashion when the operator knew or should have known that
30 applicable emission limitations were being exceeded: off-shift labor and overtime must have been utilized, to the
31 extent practicable, to ensure that such repairs were made as expeditiously as practicable;

32 (5) the amount and duration of the excess emission (including any bypass) were minimized to the
33 maximum extent practicable during periods of such emissions;

34 (6) all possible steps were taken to minimize the impact of the excess emission on ambient air

35 quality;

36 (7)  all emission monitoring systems were kept in operation if at all possible;

37 (8) the owner or operator's actions in response to the excess emission were documented by properly
38 signed, contemporaneous operating logs, or other relevant evidence;

39 (9)  the excess emissions were not part of a recurring pattern indicative of inadequate design,

40 operation, or maintenance; and

41 (10)  the owner or operator complied with the notification requirements in 20.11.49.15 NMAC.

42

43 B Affirmative defense for an excess emission during startup or shutdown:

44 The owner or operator of a source subject to 20.11.49 NMAC may claim an affirmative defense for an excess

45 emission during startup or shutdown against a civil penalty imposed in an administrative or judicial enforcement
46 action. . There shall be no affirmative defense for an excess emission during startup or shutdown, from the owner
47 or operator's liability or the department's claim for injunctive relief for the excess emission. The owner or operator
48 claiming an affirmative defense for an excess emission during startup or shutdown shall bear the burden of proof
49 including the demonstration of the following criteria:

50 (1) the excess emission occurred during a startup or shutdown;

51 (2) the periods of excess emissions that occurred during startup or shutdown were short and

52 infrequent and could not have been prevented through careful planning and design:

53 (3) the excess emissions were not part of a recurring pattern indicative of inadequate design,

54 operation, or maintenance;

55 (4)  if the excess emissions were caused by a bypass (an intentional diversion of control equipment),

56 then the bypass was unavoidable to prevent loss of life, personal injury, or severe property damage;
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(5) atall times, the source was operated in a manner consistent with good practices for minimizing
CMISSIONS;

(6) the frequency and duration of operation in startup or shutdown mode was minimized to the
maximum extent practicable;

(7)  all possible steps were taken to minimize the impact of the excess emission on ambient air
quality;

(8) all emissions monitoring systems were kept in operation if at all possible;

(9)  the owner or operator's actions during the period of excess emissions were documented by
properly signed. contemporaneous operating logs, or other relevant evidence; and

(10)  The owner or operator complied with the notification requirements in 20.11.49.15 NMAC.

C Affirmative defense for an emergency.

(1)  An emergency constitutes an affirmative defense to an action brought for noncompliance with a
technology-based emission limitation if the owner or operator of the source demonstrates through properly signed,
contemporaneous operating logs, or other relevant evidence that:

(a) an emergency occurred and that the owner or operator can identify the cause(s) of the
CMETgency:

(by  the source was being properly operated at the time;

(¢) during the period of the emergency the owner or operator took all reasonable steps to
minimize levels of emissions that exceeded the technology-based emission limitation; and

(d)  the owner or operator fulfilled the notification requirements under Subsection A of
20.11.49.15 NMAC, including a description of the emergency, any steps taken to mitigate emissions, and corrective
actions taken.

(2) In any enforcement proceeding, the owner or operator secking to establish the occurrence of an
emergency has the burden of proof.

D Affirmative defenses prohibited. The affirmative defense provisions of this section shall not be
available for:

(1) claims for mjunctive relief;

(2)  SIP limits or permit limits that have been set taking into account potential emissions during
startup and shutdown, including, but not limited to, limits that indicate they apply during startup and shutdown, and
limits that explicitly indicate they apply at all times or without exception;

(3)  excess emissions that cause an exceedance of the NAAQS or PSD increments.

(4) failure to meet federally promulgated emission limits, including, but not limited to, 40 CFR Parts
60, 61 and 63; or

(5) violations of requirements that derive from 40 CFR Parts 60, 61 and 63 or any other federally
enforceable performance standard or emission limit.

E Department's determination of adequacy of affirmative defense. The department may issue a
determination regarding an owner or operator's assertion of the affirmative defense under Subsections A, B or C of
20.11.49.16 NMAC on the basis of any relevant information, including but not limited to information submitted
pursuant to 20.11.49 NMAC or obtained through an inspection. Any such determination is not a final action and is
not reviewable, shall not be a prerequisite to the commencement of an administrative or judicial enforcement action,
does not constitute a waiver of liability pursuant to 20.11.49.18 NMAC, and shall not preclude an enforcement
action by the federal government or a citizen pursuant to the federal Clean Air Act. A source may not assert an
affirmative defense under Subsections A, B or C 0f 20.11.49.16 NMAC in an administrative or judicial enforcement
action unless it asserted such defense pursuant to Paragraph (15) of Subsection B of 20.11.49.15 NMAC.
[20.11.49.16 NMAC - N, xx/xx/xx]}

20.11.49.17 ROOT CAUSE AND CORRECTIVE ACTION ANALYSIS:

A. Upon receipt of a written demand by the department, the owner or operator of a source having an
excess emission, shall prepare an analysis that uses analytical tools determined by the department to be appropriate.
The analysis shall contain the following information:

(1) an analysis describing the root cause and all contributing causes of the excess emission; and
(2) an analysis of the corrective actions implemented or available to reduce the likelthood of a
recurrence of the excess emission resulting from the causes identified under Paragraph (1) of Subsection A of
20.11.49.17 NMAC, including, as applicable:
(a) identification of implemented or available corrective action alternatives, such as changes in
design, operation and maintenance;
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(b) the estimated cost associated with cach corrective action alternative;
(¢) the probable effectiveness of cach corrective action alternative;
(d)  if no corrective action alternatives are available, a clear explanation providing an adequate

justification for that conclusion; and

(e) if one or more corrective actions are identified, a schedule for implementation and progress

reports.

B. The department shall make the demand for an analysis no later than 90 days after receipt of the
final report required by Subsection A of 20.11.49.15 NMAC.

C. The department may require the analysis authorized by Subsection A of 20.11.49.17 NMAC after

considering relevant factors. Examples of relevant factors include the significance of the excess emission, the nature
or pattern of excess emissions, and the history of the source, as well as any other factors determined to be relevant
by the department.

D. The completed analysis shall be submitted to the department no later than 60 days after the
department’s demand is received by the owner or operator of the source, pursuant to Subsection A 0of 20.11.49.17
NMAC. For good cause shown, the department may grant an extension to submit the analysis.

E. The owner or operator of a source complying with 20.11.49.17 NMAC may assert a claim for
confidential information protection.

[20.11.49.17 NMAC - N, xx/xx/xx]

20.11.49.18 FUTURE ENFORCEMENT ACTION: The department may commence an administrative or
judicial enforcement action against the owner or operator of a source for an excess emission for which the
department has made a determination pursuant to Subsection E of 20.11.49.1 6 NMAC if the department determines
that the excess emission is related to a pattern of excess emission events, poor maintenance, careless or marginal
operation, or other appropriate reason.

{20.11.49.18 NMAC - N, xx/xx/xx]

HISTORY OF 20.11.49 NMAC:
Pre- NMAC History: The material in this part was derived from that previously filed with the commission of
public records - state records center and archives.

Regulation No. 19, Breakdown, Abnormal Operating Conditions, or Scheduled Maintenance; filed 3/24/82;

History of Repealed Material: 20.11.90.12 NMAC, Breakdown, Abnormal Operating Conditions, or Scheduled
Maintenance (filed 8/30/02) was repealed and replaced by 20.11.49 NMAC xx/xx/xx

Other History:
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TITLE 20 ENVIRONMENTAL PROTECTION
CHAPTER 11  ALBUQUERQUE/BERNALILLO COUNTY AIR QUALITY CONTROL BOARD

PART 65 VOLATILE ORGANIC COMPOUNDS
20.11.65.1 ISSUING AGENCY: Albuquerque/ Bernalillo County Air Quality Control Board. P.O. Box

1293, Albuquerque, New Mexico 87103, Telephone: (505) [768-2606] 768-2601.
[3/23/87...12/1/95; 20.11.65.1 NMAC - Rn, 20 NMAC 11.65.L.1, 10/1/02]

s

Solh s

20.11.65.2 SCOPE: 20.11.65 NMAC is applicable to any source located within Bernalillo County. -
A. Exempt: 20.11.65 NMAC does not apply to sources within Bernalillo County which are fijécate‘
on Indian lands over which the Albuquerque/Bernalillo County Air Quality Control Board lacks jurisdiction. s
B. NSPS Facilities: Facilities, processes and equipment that are subject to specific requirements o
allowed exemption by the federal New Source Performance Standards per 40 CFR 60 shall be exempt fronrthe -
requirements of 20.11.65 NMAC that would otherwise govern. wE
[3/23/87...12/1/95; 20.11.65.2 NMAC - Rn, 20 NMAC 11.65.1.2 & A, 10/1/02] =
e B
20.11.65.3 STATUTORY AUTHORITY: This Part is adopted pursuant to the authority provided the -
New Mexico Air Quality Control Act, NMSA 1978 Section 74-2-4, 74-2-5.C: the Joint Air Quality Control Board”
Ordinance, Bernalillo County Ordinance 94-5 Section 4; and the Joint Air Quality Control Board Ordinance,
Revised Ordinances of Albuquerque 1994 Section 9-5-1-4.
[3/23/87...12/1/95; 20.11.65.3 NMAC - Rn, 20 NMAC 11.65.1.3, 10/1/02]

20.11.654 DURATION: Permanent.
[12/1/95;20.11.65.4 NMAC - Rn, 20 NMAC 11.65.1.4, 10/1/02)

20.11.65.5 EFFECTIVE DATE: December 1, 1995, unless a later date is cited at the end of a section.
[12/1/95;20.11.65.5 NMAC - Rn, 20 NMAC 11.65.1.5 & A, 10/1/02]

20.11.65.6 OBJECTIVE: The objective of this Part is to prevent or reduce emission of hydrocarbon vapors
from facilities and sources not otherwise regulated or exempted by 40 CFR Part 60; including volatile organic
compounds and petroleum liquids, in order to prevent the formation of photochemical oxidants in the atmosphere.
[3/23/87...12/1/95; 20.11.65.6 NMAC - Rn, 20 NMAC 11.65.1.6. 10/1/02]

20.11.65.7 DEFINITIONS: In addition to the definitions in 20.11.65.7 NMAC the definitions in 20.11.1
NMAC apply unless there is a conflict between definitions, in which case the definition in 20.11.65 NMAC shall
govern.

A. «Active life” means the time from initial startup until final shut down of the facility. This would

also include periods of scheduled or unscheduled maintenance, flow adjustments or system failure, all of which are
subject to the provisions of [26-H-90-NMAC] 20.11.49 NMAC.

B. “Alternative method” means any method of sampling and analyzing for an air pollutant which is
not a reference or equivalent method but which has been demonstrated to the EPA Administrator's or the Director's
satisfaction, in specific cases, to produce results adequate for the determination of compliance.

C. “Contaminated” means a condition resulting from seepage, drainage, or flow of gaseous or liquid
substances from activities such as a leaking underground storage tank, usually detected by hydro-geologic
investigations or underground storage tank excavation and removal.

D. “Cutback asphalt” means asphalt cement or other paving material, which has been diluted or
blended with petroleum solvents such as kerosene, naphtha, diesel oil, gasoline, or similar petroleum distillate
products.

E. “Decontamination facility” means a place where a portable or stationary treatment system is
installed and operated to receive water, air, or other gaseous substances bearing VOC contaminants.

F. “Dispense” means to introduce organic liquids by temporary connection from a supply container,
greater than 60 gallons capacity, into a receptor container, which is normally closed and sealed against spillage or
evaporative loss.

G. “Equivalent approved by the director” means the authorization to substitute an alternative
control process, which has been demonstrated to the satisfaction of the Director to result in no greater emissions,
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than would occur with the control process otherwise required. The Director may use federal EPA document AP-42
or any other reliable reference and/or manufacturers data in completing the evaluation of the proposed alternative.

H. “Equivalent method” means any method of sampling and analyzing for an air pollutant which is
not a reference method but which has been demonstrated to the EPA Administrator's or the Director's satisfaction to
have a consistent and quantitatively known relationship to the reference method. under specitied conditions.

I “Existing facilities” means those decontamination facilities, which were constructed and placed
in operation prior to June 1, 1991
J “CGasoline” means a mixture of liquid hydrocarbons with Reid Vapor Pressure of 4.0 pst or

greater which is suitable for use as a fuel in spark ignition internal combustion engines and includes oxygenated
blends.
K. “Loading rack” means a gasoline loading facility, which was constructed prior to December 17,
1980, and it includes loading arms, pumps, meters, shutoff valves, relief valves, and other piping and valves
necessary to fill tank trucks. Those constructed or refurbished after December 17, 1980, may be subject to 20.1 1.63
NMAC, New Source Performance Standards.
L. “Motor vehicle” means any wheeled conveyance propelled by an internal combustion engine and
commonly operated on roadways and which has a fuel tank capacity exceeding 5.0 U.S. gallons (18.93 liters).
M. “New facilities” means those decontamination facilities, which are authorized by an Authority-to-
Construct permit issued by the Department and dated June 1, 1991 or later.
N. “QOrganic fluid” means any substance or mixture thereof, which is liquid at standard conditions
and contains carbon compounds that act as volatile organic compounds.
O. “Oxygenate” means an oxygen-containing, ashless organic compound such as alcohol or ether,
which may be used as a motor vehicle fuel or fuel supplement.
P. “Reference method” means any method of sampling and analyzing for an air pollutant as
described in Appendix A to 40 CFR 60.
Q. “Regenerate” means to drive off or cause the release of adsorbed or absorbed VOC from the
collection media of a pollution control device.
R. “Stationary container” shall mean any aggregation or combination of containers which is:
(1) possessed by one person,
(2) located so that any portion of such aggregation or combination of containers can be encompassed
within a circle 300 feet in diameter, and
(3) was constructed prior to June 11, 1973; Those constructed after June 11, 1973, may be subject to
20.11.63 NMAC, New Source Performance Standards.
S. “Strip” means to subject contaminated liquid to direct contact with a gaseous medium so that
contamination products are transferred from the liquid to the gas, suchas ina packed column.
T. “Submerged fill pipe” means any fill pipe, the discharge opening of which is entirely submerged
when the fluid level is six (6) inches above the bottom of the container.
U. “Transportable container” means a gasoline or other organic fluid-containing vessel and its
ancillary plumbing fixtures with a capacity greater than 500 gallons which is mounted on a truck or trailer chassis
licensed for bulk movement of organic fluids by way of public roadways.

V. “Underground storage tank” means any single vessel buried or installed below ground and used
for holding gasoline at a facility having an annual total volume of use and/or sale in excess of 100,000 gallons of
gasoline.

W. “Vapor pressure” means the true vapor pressure of the fluid mixture vapors as could reasonably
be expected under the actual storage conditions. This would be the equilibrium.

X. “Ventilation” means to evaporate and flush VOC's from contaminated soil by increasing soil by
increasing soil temperature and/or exposing it to air, steam or any other working gases.

Y. “Volatile organic compound (VOC)” means any organic compound which participates in

atmospheric photochemical reactions; or which is measured by a federal EPA reference method, an equivalent
method, an alternative method, or which is determined by procedures specified under any subpart of 40 CFR 60 of
the federal Code of Regulations.

[3/23/87...12/1/95; 20.11.65.7 NMAC - Rn, 20 NMAC 11.65.17, 10/1/02]

20.11.65.8 VARIANCES: [Reserved]
[12/1/95; 20.11.65.8 NMAC - Rn, 20 NMAC 11.65.1.8, 10/1/02]
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20.11.65.9 SAVINGS CLAUSE: Any amendment to 20.11.65 NMAC, which is filed, with the State
Records Center shall not affect actions pending for violation of a City or County ordinance, Air Quality Control
Board Regulation 11, or 20.11.65 NMAC. Prosecution for a violation under prior regulation wording shall be
governed and prosecuted under the statute, ordinance, Part, or regulation section in effect at the time the violation
was committed.

[12/1/95; 20.11.65.9 NMAC - Rn, 20 NMAC 11.65.1.9, 10/1/02]

20.11.65.10 SEVERABILITY: If any section, paragraph, sentence, clause, or word of 20.11.65 NMAC or
any federal standards incorporated herein is for any reason held to be unconstitutional or otherwise invalid by any
court, the decision shall not affect the validity of remaining provisions of 20.11.65 NMAC.

[12/1/95:20.11.65.10 NMAC - Rn, 20 NMAC 11.65.1.10, 10/1/02]

20.11.65.11 DOCUMENTS: Documents incorporated and cited in this Part may be viewed at the
Albuquerque Environmental Health Department, 400 Marquette NW, Albuquerque, NM.
[12/1/95;20.11.65.11 NMAC - Rn, 20 NMAC 11.65.1.11 & A, 10/1/02]

20.11.65.12 STORAGE OF GASOLINE IN STATIONARY CONTAINERS GREATER THAN 40,000
GALLONS CAPACITY: No person shall load, store, or hold gasoline in any stationary container of more than
40,000 gallons capacity, unless such container is a pressure vessel capable of maintaining working pressures
sufficient at all times to prevent gasoline vapor loss to the atmosphere, or designed and equipped with one of the
following vapor loss control devices. propetly installed, in good working order and in operation:

A. A floating roof; consisting of a pontoon-type or double-deck-type roof, resting on the surface of
the fluid contents and equipped with a closure seal, or seals, to close the space between the roof edge and container
wall. The control equipment provided for in this subsection shall not be used if the gasoline has a vapor pressure of
9.0 psia or greater under actual storage conditions. All container gauging and sampling devices shall be gas-tight
except when gauging or sampling is taking place.

B. A vapor recovery system; consisting of a vapor gathering system capable of collecting the vapors
and gases discharged and a vapor disposal system capable of processing such vapors and gases so as to emit no
greater than 1.24 pounds of VOC's per 1000 gallons transferred with all container gauging and sampling devices
gas-tight except when gauging or sampling 1s taking place.

C. Other equipment; which is an equivalent approved by the Director.

[12/1/95;20.11.65.12 NMAC - Rn, 20 NMAC 11.65.1.12 & Repealed, 10/1/02; Rn, 20 NMAC 1165111, 10/1/02]

20.11.65.13 LOADING OF GASOLINE FROM A LOADING RACK WITH A 30-DAY
THROUGHPUT GREATER THAN 600,000 GALLONS: No person shall load gasoline from a loading rack
having a 30-day throughput greater than 600,000 gallons of gasoline into any tank truck, trailer, or railroad tank car
unless the loading rack is equipped with a vapor collection and disposal system or its equivalent approved by the
Director.

A. Loading shall be accomplished in such a manner that displaced vapor and air will be vented only
to the vapor collection system. Measures shall be taken to prevent fluid drainage from the loading device when it is
not in use or to accomplish complete drainage before the loading device is disconnected.

B. The vapor disposal portion of the vapor collection and disposal system shall consist of one of the
following: :

(1) A vapor recovery or disposal system which will recover or dispose of all the organic vapors and
gases vented to it in such a manner that the emissions to the atmosphere do not exceed 1.24 pounds of VOC's per
1,000 gallons of organic fluids transferred by the equipment being controlled.

(2) A continuously operating smokeless flare or waste heat boiler operated at a continuous
combustion efficiency sufficient to meet the following smoke opacity criteria. No person, in operating a smokeless
flare for the purposes of 20.11.65 NMAC, shall cause. suffer, or allow visible emissions greater than 5% opacity.

(3)  Other equipment which is equivalent approved by the Director.

[12/1/95;20.11.65.13 NMAC - Rn, 20 NMAC 11.65.11.2, 10/1/02]

20.11.65.14 TRANSPORT AND DELIVERY OF GASOLINE BY MOBILE TANK TRUCKS OR
TRAILER: No person shall unload gasoline from any gasoline transport truck or trailer to a user within the
jurisdiction of the Albuquerque/Bernalillo County Air Quality Control Board without meeting the following
requirements:
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A. Delivery of Gasoline into Underground Storage Tanks:

(1) No person shall unload gasoline into any underground storage tank with a capacity of 3,000
gallons or more unless such tank is equipped with an approved vapor loss control system, including a submerged fill
pipe, in which displaced vapors from the underground storage tank are either contained or are processed such that
final emissions 1o the atmosphere do not exceed 1.15 pounds of VOC's per 1,000 gallons of gasoline loaded.

(2)  No person shall unload gasoline into any underground storage tank with a capacity of greater than
500 gallons and less than 3,000 gallons unless such tank is equipped with a securely fastened submerged fill pipe or
an approved vapor recovery system.

B. The transportable container of gasoline shall be sealed to prevent the loss of gasoline liquids or
vapors or the entrance of ambient air into the container when transporting or unloading gasoline into any
underground storage tank having a capacity greater than 3,000 gallons.

C. No person unloading gasoline from a transportable container into an underground storage tank of
greater than 3,000 gallons capacity shall cause or allow the flow of gasoline through the product connecting hose
until the return vapor recovery hose is attached and properly connected and sealed.

D. No person unloading gasoline from a transportable container into an underground storage tank
greater than 3,000 gallons capacity shall cause or allow the continuation of product delivery if there is an apparent
leakage of liquid gasoline from any point in the delivery system.

[12/1/95; 20.11.65.14 NMAC - Rn, 20 NMAC 11.65.11.3, 10/1/02]

20.11.65.15 GASOLINE HANDLING AND HOLDING AT RETAIL OR FLEET SERVICE
STATIONS: No person shall allow loading of gasoline into an underground storage tank with greater than 3,000
gallons capacity, unless it is equipped with an approved vapor loss control system, including a submerged fill pipe,
in which the displaced vapors are either continuously contained or processed such that the emission of gasoline
vapors to the atmosphere do not exceed 1.15 pounds of gasoline per 1,000 gallons loaded into said tank. Liquid
gasoline dispensing from the underground storage tank as well as momentary opening of the system for gasoline
gauging purposes shall not be considered as vapor loss in the requirement of this Section.

[12/1/95;20.11.65.15 NMAC - Rn, 20 NMAC 11.65.11.4, 10/1/02]

20.11.65.16 ORGANIC FLUIDS EXEMPT FROM VAPOR LOSS CONTROL UNDER 20.11.65
NMAC: The handling, transport, loading, storage, or dispensing of organic fluid such as diesel fuels numbers 2-D
and 4-D as specified by ASTM D975-78, fuels oils number 2 through 6 as specified by ASTM D396-78, and jet
aircraft and gas turbine fuel oils number 2-GT through 4-GT as specified by ASTM D2880-82 and D1655-85A shall
be exempt from vapor loss controls of this Part.

[12/1/95; 20.11.65.16 NMAC - Rn, 20 NMAC 11.65.1L5, 10/1/02]

20.11.65.17 INDUSTRIAL HANDLING, STORAGE, OR USE OF ORGANIC FLUIDS AND GASES
NOT OTHERWISE ADDRESSED IN 20.11.65 NMAC: No person shall operate an industrial processor material
handling, transport, or delivery system which would have a potential emission rate greater than either 100 pounds of
organic vapors in any single 24 hour day or 10 pounds per hour without operating with the following level of
emission controls:

A. Organic Fluids and Gases with a vapor pressure greater than 15.0 psia; shall be continuously
contained in pressurized containers and handling systems designed and capable of holding, process handling, and
use of said organic fluids and gases such that no more than 2.2 pounds of organic vapors are emitted into the
atmosphere for every 6,000 gallons loaded, transferred, or used in any process including making and braking the
connections of product lines and operation of valves.

B. Organic Fluids and Gases with a vapor pressure less than 15.0 psia, but greater than 1.5
psia; shall not be loaded, transferred or used in any process in monthly quantities greater than 1,000 pounds unless
there is a system of organic vapor emission control such that no more than 2.2 pounds of organic vapors will be
emitted for every 1,000 gallons of use of such organic fluid or gas.

C. Organic Fluids and Gases with a vapor pressure less than 1.5 psia: under conditions of actual
exposure to the atmosphere shall be exempt from the requirements of 20.11.65 NMAC.

[12/1/95;20.11.65.17 NMAC - Rn, 20 NMAC 11.65.11.6, 10/1/02]

20.11.65.18 CUTBACK ASPHALT:
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A. No person shall cause. allow, or permit the use of cutback asphalt in quantities greater than 100
pounds per application directly onto existing or new paved surfaces without first obtaining a permit for such use
from the Department.

B. The Director of the Department may only issue a permit to use cutback asphalt if it 1s determined,
based on information supplied by the applicant, that less than 25 tons per year of VOC's will be emitted to the
ambient air as a result of the activities approved under the permit.

C. Penetrate Uses: for the purposes of this subsection, asphalt cement cut with naphtha for the
purposes of getting surface penetration into existing driveway and parking lot surfaces shall be exempt from the
requirements of Subsections A and B of 20.11.65.18 NMAC. However, this exemption does not apply between the
dates of June 15 through September 15, During the period of June 15 through September 15 a permit for such
operation shall be required and the Department shall consider the annual 25-ton limitation to apply entirely within
the three-month span of this requirement.

[12/1/95:20.11.65.18 NMAC - Rn. 20 NMAC 11.65.11.7, 10/1/02]

20.11.65.19 CONTAMINATED SOILS AND/OR GROUNDWATER TREATMENT:

A. Applicability:

(1)  Existing decontamination facilities; shall comply with the provisions of this subsection no later
than June 1, 1991,

(2) New decontamination facilities; which are authorized by an Authority-to-Construct permit
issued by the Department, shall comply with the provisions of this subsection immediately upon startup.

B. VOC Emission Controls Required: No person shall strip or extract VOC's from contaminated
soils or water or regenerate or reactivate a VOC collecting material used within a pollution control device such that
emissions to the ambient air be in excess of Albuguerque/Bernalillo County Air Quality Control Board, Ambient Air
Quality Standards.

C. VOC Emission Controls - Exceptions: Site excavation to examine tanks and other underground
conditions shall be exempt from this provision. Aeration of wastewater at sewage treatment facilities shall be
exempt from this subsection.

D. Testing and Reporting:

(1)  Emission testing shall be performed by the operator of the stripper/extracting operation to insure
pollution control device efficiency. Performance testing shall be performed and reported within 30 days from
startup and quarterly thereafter throughout the active life of the project. This provision may be suspended, with the
Director's approval, upon receipt of the operator's petition demonstrating emissions have declined to negligible
quantities. Testing shall quantify the emissions of VOC from each emission point of the pollution control device
using EPA Method 25 - Determination of Total Gaseous Non-methane Organic Emissions as Carbon as published in
40 CFR 60 Appendix A, or an equivalent method approved by the Director. In addition, testing shall quantity all
hazardous air pollutants as listed in 40 CFR 61.01(a) and (b). This emissions testing shall be performed by EPA
Method 18 - Measurement of Gaseous Organic Compound Emissions By Gas Chromatography as published in 40
CFR 60 Appendix A or equivalent. After the initial report, the emissions shall be tested no less frequently than
annually to monitor any change in the emissions ot hazardous air pollutants.

(2)  All test reports shall be submitted to the Department within 45 days of the test date.
[3/23/87:20.11.65.19 NMAC - Rn, 20 NMAC 11.65.1L.8, 10/1/02]

HISTORY OF 20.11.65 NMAC:

Pre-NMAC History: The material in this part was derived from that previously filed with the commission of
public records - state records center and archives.

Resolution No. 1, Air Pollution Control Regulations Of The Albuquerque Bernalillo County Air Quality Control
Board, 8/6/71.

Regulation No. 1. Air Pollution Control Regulations, 6/6/73:

Regulation No. 1, Air Pollution Control Regulations, 7/19/73;

Regulation No. 1, Air Pollution Control Regulations, 3/21/77;

Regulation No. 11, Volatile Organic Compounds, 3/24/82;

Regulation No. 11, Volatile Organic Compounds. 3/23/87,

Regulation No. 11, Volatile Organic Compounds, 2/25/91.

History of Repealed Material: [Reserved]
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Other History: Regulation No. 11, Volatile Organic Compounds, filed 2/25/91, was renumbered and
reformatted into first version of the New Mexico Administrative Code as 20 NMAC 11.65, Volatile Organic
Compounds, filed 10/27/95.

20 NMAC 11.65, Volatile Organic Compounds, filed 10/27/95, was renumbered, reformatted, amended and
replaced by 20.11.65 NMAC, Volatile Organic Compounds, effective 10/1/02.
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TITLE 20 ENVIRONMENTAL PROTECTION

CHAPTER 11 ALBUQUERQUE/BERNALILLO COUNTY AIR QUALITY CONTROL BOARD
PART 69 PATHOLOGICAL WASTE DESTRUCTORS

20.11.69.1 ISSUING AGENCY: Albuquerque/Bermalillo County Air Quality Control Board. P.O. Box

1293, Albuquerque, NM 87103. Telephone: (S05) [768-2606] 768-2601 .
[5713/92... 12/1/95: 20.11.69.1 NMAC - Rn, 20 NMAC 11.69.L.1, 10/1/02]

.y

20.11.69.2 SCOPE: B

A. The requirements of 20.11.69 NMAC apply to the owner or operator of any patholegical Waste
destructor (PWD). = L

B. EXEMPT: 20.11.69 NMAC does not apply to sources within Bernalillo County W‘%ich 4
located on Indian lands over which the Albuquerque/Bernalillo County Air Quality Control lacks jurisdictio
[5/13/92;20.11.69.2 NMAC - Rn. 20 NMAC | 1.69.1.2, 10/1/02] 2 '
20.11.69.3 STATUTORY AUTHORITY: 20.11.69 NMAC is adopted pursuant to the authority provided in

the New Mexico Air Quality Control Act, NMSA 1978 Sections 74-2-4, 74-2-5.C; the Joint Air Quagﬁ C@ﬁ;rol
Board Ordinance, Bernalillo County Ordinance 94-5 Section 4 and the Joint Air Quality Control Board Ordinance,
Revised Ordinances of Albuguerque 1994 Section 9-5-1-4.

[5/13/92,12/1/95; 20.11.69.3 NMAC - Rn, 20 NMAC 11.69.1.3, 10/1/02]

20.11.69.4 DURATION: Permanent.
[12/1/95: 20.11.69.4 NMAC - Rn, 20 NMAC 11.69.1.4, 10/1/02}

20.11.69.5 EFFECTIVE DATE: December 1, 1995, unless a later date is cited at the end of a section.
[12/1/95; 20.11.69.5 NMAC - Rn, 20 NMAC 11.69.1.5 & A, 10/1/02]

20.11.69.6 OBJECTIVE: The objective of 20.11.69 NMAC is to assure that the citizens of Bernalillo
County are not needlessly exposed to infectious or toxic substances in the air, which pathological waste destructors,
might otherwise emit.

[5/13/92;20.11.69.6 NMAC - Rn, 20 NMAC | 1.69.1.6, 10/1/02]

20.11.69.7 DEFINITIONS: In addition to the definitions in 20,1 1.69.7 NMAC the definitions in 20.11.1
NMAC apply unless there is a conflict between definitions, in which case the definition in 20.11.69 NMAC shall
govern.

A, “Charging Capacity” means the pathological waste destructor manufacturers or designers rated
capacity expressed in terms of pounds per hour (Ib/hr).

B. “Charging Rate” means the actual rate at which the subject unit is burning waste at a given point
in time expressed in terms of pounds per hour (Ib/hr).

C. “Chemotherapeutic Waste” means all wastes resulting from the production or use of anti-

neoplastic agents used for the purpose of stopping or reversing the growth of malignant cells. Chemotherapeutic
wastes shall not include any waste containing anti-neoplastic agents that are listed as hazardous waste.

D. “Continuous Emission Monitor” means the total equipment required to sample and analyze
CMISSIONS OF Process parameters on a continuous basis.

E. “DSCF” means dry standard cubic foot with standard conditions being a temperature of 68
degrees F and a pressure of 29.92 inches H 2.

F. “DSCM” means dry standard cubic meter with standard conditions being a temperature of 68
degrees F and a pressure of 29.92 inches Hg.

G. “gr” means grains.

H. “Hazardous Waste™ means hazardous waste as defined in 40 CFR Part 261.3 as amended.

L “Infectious Waste” means a limited class of substances that carry a significant risk of

transmitting disease, including but not limited to:

(1) microbiology laboratory wastes, including cultures and stocks of infectious agents from clinical
research and industrial laboratories, and disposable culture dishes and devices used to transfer, inoculate and mix
cultures,
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(2) pathological wastes, including human or animal tissues. organs and body parts, removed during
surgery, autopsy or biopsy,

(3) disposable equipment, instruments, utensils, and other disposable materials which require special
precautions because of contamination by highly contagious diseases,

(4)  blood and blood products, including waste blood, blood serum, plasma and blood products,

(5) contaminated sharps, including contaminated hypodermic needles, syringes, scalpel blades,
Pasteur pipettes and broken glass, and

(6) contaminated animal carcasses, body parts and bedding, especially those intentionally exposed to
pathogens in research, in the production of biologicals or the "in vivo" testing pharmaceutical.

J. “mg” means milligrams.

K. “ng” means nanogram.

1. “Qpacity” means the degree to which emissions reduce the transmission of light and obscure the
view of an object in the background.

M. “Operation” means the acts of ash removal, preheating of combustion unit, waste loading,
combustion, burn down and cool down.

N. “Pathological Waste” means infectious wastes, chemotherapeutic wastes; wastes generated in

health care facilities, medical laboratories and veterinary clinics that require special handling. Chemotherapeutic
waste means all wastes resulting from the production or use of anti-neoplastic agents used to stop or reverse the
growth of malignant cells excluding those listed as hazardous wastes. Specifically excluded from this definition are
human or animal remains consisting of cadavers, carcasses, tissues, organs and/or body parts covered under
20.11.68 NMAC, Incinerators and crematories.

0. “Pathological Waste Destructors” means any equipment, which is used to dispose of
pathological waste by combustion.

P. «pCDD/PCDE” means total tetra-through octa-chlorinated dibenzo-para-dioxins and dibenzo
furans.

Q. “Shutdown” means the cessation of all waste charging operations.

R. “Startup” means the setting into operation of any air pollution control equipment, process
equipment or process for any purpose except routine phasing in of equipment.

S. “Total Charging Capacity” means the aggregate of all charging capacities of all pathological
waste destructors located at a facility.

T. “Unit” means a combustion device otherwise called a pathological waste destructor.

[5/13/92...12/1/95; 20.11.69.7 NMAC - Rn, 20 NMAC 11.69.1L7, 10/1/02]

20.11.69.8 VARIANCES: [Reserved]
[12/1/95; 20.11.69.8 NMAC - Rn, 20 NMAC 11.69.8, 10/1/02]

20.11.69.9 SAVINGS CLAUSE: Any amendment to 20.11.69 NMAC, which is filed, with the State
Records Center shall not affect actions pending for violation of a City or County ordinance, Air Quality Control
Board Regulation 39, or 20.11.69 NMAC. Prosecution for a violation under prior regulation wording shall be
governed and prosecuted under the statute, ordinance, Part, or regulation section in effect at the time the violation
was committed.

[12/1/95; 20.11.69.9 NMAC - Rn, 20 NMAC 11.69.1.9, 10/1/02]

20.11.69.10 SEVERABILITY: If any section, paragraph, sentence, clause, or word of this Part or any federal
standards incorporated herein is for any reason held to be unconstitutional or otherwise invalid by any court, the
decision shall not affect the validity of remaining provisions of 20.11.69 NMAC.

[12/1/95;20.11.69.10 NMAC - Rn, 20 NMAC 11.69.1.10, 10/1/02]

20.11.69.11 DOCUMENTS: Documents incorporated and cited in 20.11.69 NMAC may be viewed at the
Albuquerque Environmental Health Department, 400 Marquette NW, Albuquerque, NM.
[12/1/95;20.11.69.11 NMAC - Rn, 20 NMAC 11.69.1.11 & A, 10/1/02]

20.11.69.12 CONDITIONS:

A. A PWD may only be used to destroy pathological waste that has been generated at the site where
the unit is located.
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B. No one shall burn material marked with radiation symbols or material having a radioactivity level
greater than background, in a unit subject to 20.11.69 NMAC.

C. Hazardous waste may not be burned in a unit subject to 20.11.69 NMAC.

D. No PWD shall be used to incinerate non-pathological waste.
[5/13/92; 12/1/95: 20.11.69.12 NMAC - Rn. 20 NMAC 11.69.1.12 & Repealed; 10/1/02; Rn, 20 NMAC 11.69.1L1,
10/1/02]

20.11.69.13 EMISSION LIMITS:
No owner or operator shall cause or allow exceedence of the following emission limits: (Particulate matter
emissions are measured at 12 percent CO,. All other emissions are measured at 7 percent 0,. Opacity shall never
exceed 10 percent).
(1)  For PWDs with a charging capacity of less than 200 Ib/hr:
(a) Particulate matter  0.08 gr/dscf
(b)  Hydrogen chloride 4 Ib/hr or 99 percent control, whichever is more stringent
(¢) Carbon monoxide 60 mg/dscm
(dy PCDD/PCDF 500 ng/dsem
(2) For PWDs with a charging capacity of 200 Ib/hr to 999 Ib/hr: (For all metals except mercury,
a cadmium surrogate emission limit of 50 ug/kg of waste burned may be used).
(a) Particulate matter  0.03 gr/dscf
(b) Hydrogen chloride 40 mg/dsem
(¢) Carbon monoxide 60 mg/dscm
(dy PCDD/PCDF 5 ng/dscm
(¢) Oxides of nitrogen 235 mg/dscm
() Sulfur dioxide 80 mg/dscm
(g)  Arsenic 99 percent removal
()  Beryllium 99 percent removal
(i) Cadmium 99 percent removal
() Chromium 99 percent removal
(ky lLead 99 percentremoval
() Mercury 90 percent removal
(3) For PWDs with a charging capacity of greater than 100 Ib/hr: (For all metals except mercury,
a cadmium surrogate emission limit of 50 pug/kg of waste burned may be used).
(a) Particulate matter  0.015 gr/dscf
(b) Hydrogen chloride 40 mg/dscm
(¢) Carbon monoxide 60 mg/dscm
(d) PCDD/PCDF 5 ng/dscm
(¢) Oxides of nitrogen 235 mg/dscm
(f) Sulfur dioxide 80 mg/dscm
(g) Arsenic 99 percent removal
(h) Beryllium 99 percent removal
(iy Cadmium 99 percent removal
(i) Lead 99 percent removal
(k) Mercury 90 percent removal
[5/13/92;20.11.69.13 NMAC - Rn, 20 NMAC 11.69.11.2, 10/1/02]

20.11.69.14 COMPLIANCE:

A. Compliance with the carbon monoxide (CO) emission limitation, for units required to have
continuous CO monitoring, shall be determined by continuous emission monitor measurements calculated in 4-hour
block averages. For units not equipped with continuous CO monitoring equipment, compliance shall be determined
by manual tests as specified in 20.11.69.21 NMAC.

B. Compliance with particulate matter, sulfur dioxide, nitrogen dioxide, hydrogen chloride,
PCDD/PCDF, and metals emission limitations shall be determined by manual tests as specified in 20.11.69.21
NMAC. For metals, the removal percentage is calculated as the percent difference between the measured
concentrations at the inlet and outlet of the air pollution control system.
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C. As surrogate for compliance with metals removal efficiency requirements, the owner or operator
may comply with an emission limitation for cadmium (Cd) of 50 micrograms per kilogram of waste burned. The
emission limit for cadmium cannot be used as surrogate for mercury.

D. Compliance with the opacity limit in Subsection A of 20.11.69.12 NMAC shall be determined by
continuous emission monitor measurements and 40 CFR Part 60, Appendix A, Method 9 as amended, calculated in
the form of 6-minute averages.

E. The owner or operator of a PWD with a total charging capacity of 400 pounds per hour or less
may obtain a written exemption from the Albuquerque/Bernalillo County AQCB from the applicable emission limits
set forth in 20.11.69.13 NMAC and may obtain a written exemption from the Albuquerque/Bernalillo County
AQCB from emission monitoring requirements as stated in Paragraph (3), of Subsection A of 20.11.69.18 NMAC
provided that:

(1)  the owner or operator complies with the emission limits set forth in 20.11.69.12 NMAC for
PWDs with a total charging capacity of less than 200 pounds per hour, and

(2)  the owner or operator obtains a written exemption from the Albuquerque/Bernalillo County
AQCB that contains a condition limiting the operation of such PWD to six hours in any one day. The violation of
such an exemption condition shall be a violation of 20.11.69 NMAC.
[5/13/92; 20.11.69.14 NMAC - Rn, 20 NMAC 11.69.11.3, 10/1/02]

20.11.69.15 DESIGN REQUIREMENTS:

A. All units shall be equipped with a secondary combustion chamber, which provides turbulent
mixing of the secondary air with the combustion gases. The secondary combustion chamber shall provide one
second of residence time, measured from the point of maximum temperature considering design-specific furnace
parameters including chamber volume, volumetric airflow rate, and excess air rate.

B. Primary combustion chamber temperature must be maintained at not less than 1400 degrees F.
C. Secondary combustion chamber temperature must be maintained at not less than 1800 degrees F.
D. Auxiliary burners must be designed to provide the required combustion chamber temperatures

described in Subsections B and C of 20.11.69.17 NMAC without utilization of the heat content of the waste. The
auxiliary burner fuel and the combustion air shall be controlled automatically to maintain the required temperatures.

E. The charging system of any unit must be designed to prevent disruption of the combustion
process. Batch charged units must be equipped with a lockout mechanism to prevent charging after start-up. Units
with automatic charging systems shall be equipped with a sealed feeding device to prevent combustion upsets during
charging. The loading system shall be designed to prevent overchargmng.

F. For batch charged units, waste shall be not ignited until the secondary chamber exit temperature is
at 1800 degrees for at least fifteen minutes. Interlocks must prevent opening the charging door after ignition, until
the burn-down and cool-down periods are complete.

G. For continuously charged units, an interlock system must automatically stop waste feeding if:

(1) the unit's secondary chamber temperature drops below 1800 degrees F for any 15-minute period,
or

(2) the carbon monoxide emissions, corrected to 7 percent 0, on a dry basis are equal to or greater
than 50 ppm by volume, for any 15-minute period.
[5/13/92;20.11.69.15 NMAC - Rn, 20 NMAC 11.69.11.4, 10/1/02]

20.11.69.16 STACK HEIGHT REQUIREMENTS:
A. Exhaust stack height for all PWDs shall be determined as the greater of:

(1) Hg=H + 1.5L; where Hg =required stack height measured from the ground-level elevation at the
base of the stack; H=Height of nearby structure(s) measured from the ground-level elevation at the base of the
stack, and L=Lesser dimension, height or projected width, of nearby structure(s). Provided that the Department may
require the use of a field study or dispersion model to verify adequate stack height for the source; or

(2) The height demonstrated by a dispersion model or a field study approved by the Department,
which ensures that the emissions from the stack do not result in excessive concentration of any air pollutant as a
result of atmospheric downwash, wakes, or eddy effects created by the source itself, nearby structures or nearby
terrain features.

(3) The definitions in 40 CFR Sections 51.100(2),(ff), and (hh)-(kk) (1987) as amended are hereby
incorporated in 20.11.69 NMAC.

[5/13/92; 20.11.69.16. NMAC - Rn, 20 NMAC 11.69.11.5, 10/1/02]
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1 20.11.69.17 OPERATING REQUIREMENTS:
2 A. The owner or operator of a PWD shall not manually charge the primary combustion chamber
3 through doors open to the atmosphere while the unit is operating. Charging of waste for units other than batch units
4 shall be by mechanical means, which prevents upsets in the bum cycle.
3 B. Fach unit shall operate so that during shutdown the unit continues to meet applicable emission
6 limitations and the secondary combustion chamber temperature is maintained at 1800 degrees F or above until the
7 waste is completely burned.
8 C. Units utilizing control devices to attain emission limits must be designed such that the flue gas
9 temperature at the outlet of the final control device does not exceed 300 degrees F unless a demonstration is made
10 that an equivalent collection (removal) of heavy metals and toxic organics can be achieved at a higher temperature
11 or through the use of alternate technologies.
12 [5/13/92: 20.11.69.17 NMAC - Rn, 20 NMAC 11.69.11.6, 10/1/02]
13
14 20.11.69.18 EMISSION MONITORING:
15 Al Continuous emission monitors (CEM)s shall be installed, calibrated. maintained, and operated,
16 and shall continuously record data for the following:
17 (1) For PWDs with a total charging rate of 1000 pounds per hour or greater:
18 (a) carbon monoxide (CO);
19 (b) oxygen(O,);
20 (c) opacity.
21 (2)  If an opacity monitor cannot be applied satisfactorily. alternate apparatus may be employed, on a

22 case by case basis, with the written approval of the Department, 1o demonstrate acceptable operation of the
23 particulate removal device.

24 (3) For PWDs with a total charging capacity of less than 1000 pounds per hour:

25 (a)  oxygen (Oy);

26 (b)  carbon monoxide (CO).

27 B. The owner or operator of any unit shall install, calibrate, maintain and operate equipment to

28 continuously record the temperature of gases leaving the primary and secondary combustion chambers and the outlet
29 of the final air pollution control device, if present. Such equipment shall have an accuracy of plus or minus 0.75
30 percent of the temperature being measured expressed in degrees Celsius or plus or minus 2.5 degrees C, whichever

31 represents greater accuracy. Sensors shall be located so that flames from the burners do not impinge on the sensors.
32 C. At least ninety days prior to initial startup, the owner or operator shall submit a report the
33 Department which describes, for each monitor, the location, specifications, calibration procedures, operation,

34 maintenance, data evaluation, and reporting. Monitoring equipment shall not be installed prior to Department

35 approval of the report.

36 D. ‘The continuous emission monitors for oxygen (0,) and carbon monoxide (CO) shall complete a
37 minimum of one operation cycle for each successive 15-minute period. One-hour averages shall be calculated from
38 four (4) or more data points equally spaced over each one-hour period.

39 E. The continuous opacity monitor shall complete a minimum of one operational cycle for each

40 successive ten-second period. Six-minute averages shall be calculated from thirty-six or more data points equally
41 spaced over each six-minute period.

42 F. Data recorded during periods of continuous emission monitor breakdown; repatrs, calibration
43 checks, and zero and span adjustments shall not be included in calculated data averages.
44 G. Emission data capture rate for each continuous emission monitor must be a minimum of 75

45 percent of all operational hours for cach twenty-four hour period beginning at midnight. Failure to meet this data
46 capture requirement shall cause the pathological waste destructor to be shutdown as required by 20.11.69.19

47 NMAC. ‘

48 H. The owner or operator shall ensure that cach continuous emission monitor meets the requirements
49 of 40 CFR Part 60, Appendix F Quality Assurance Procedures as amended and shall submit to the Department, all
50 reports specified in this Part. The required reports shall be submitted quarterly.

51 [5/13/92; 20.11.69.18 NMAC - Rn, 20 NMAC 11.69.11.7, 10/1/02]

52

53 20.11.69.19 CONTINUOUS EMISSION MONITOR MALFUNCTION: Whenever any required

54 continuous emission monitor cannot meet the data capture requirement of Subsection G of 20.11.69.18 NMAC, and
55 the owner or operator does not obtain the required data from an alternate monitor or test method, the PWD shall

56 cease operation until it can comply with Subsection G 0f 20.11.69.18 NMAC.
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[5/13/92; 20.11.69.19 NMAC - Rn., 20 NMAC 11.69.11.8, 10/1/02]

20.11.69.20 CEM PERFORMANCE EVALUATION:

A. During or within thirty days of the emission tests required by 20.11.69.21 NMAC, the owner or
operator shall conduct a performance evaluation of each continuous emissions monitor in accordance with the
procedures of 40 CFR Part 60, Appendix B - Performance Specification as amended.

B. The performance evaluation required by Subsection A of 20.11 69.20 NMAC shall be repeated on
an annual basis or after any major equipment malfunction which requires component replacement, or at additional
times when the Department has reason to believe the monitor performance is inadequate.

C. The owner or operator shall provide at least thirty days prior notice to the Department betore
conducting any performance evaluation.
D. A written report of each performance evaluation <hall be furnished to the Department within thirty

days from the end of the test period.
[5/13/92; 20.11.69.20 NMAC - Rn, 20 NMAC 11.69.1L9, 10/1/02]

20.11.69.21 EMISSION TESTING:

A. Within sixty days of first achieving the maximum charging rate, but not more than one hundred
eighty days from the date of initial startup, the first annual performance test shall be conducted.
B. The owner or operator of any PWD that has a charging capacity of less than 200 pounds per hour

shall conduct an annual performance test to demonstrate compliance with the emission standards for particulate
matter (PM), carbon monoxide (CO) and hydrogen chloride (HCI).

(1)  The initial performance test for units subject to Subsection B of 20.1 1.69.20 NMAC shall include
PCDD/PCDF and the following metals:

(a) arsenic and compounds (expressed as arsenic)

(b) beryllium and compounds (expressed as beryllium)
(¢) cadmium and compounds (expressed as cadmium)
(d) chromium and compounds (expressed as chromium)
(¢) lead and compounds (expressed as lead)

() mercury and compounds (expressed as mercury)

(?) The required performance test for PCDD/PCDF and metals shall be conducted once, provided that
PCDD/PCDF and metals emission test results indicate compliance with the standard set forth in Subsection A of
20.11.69.13 NMAC.

C. The owner or operator of any PWD with a charging capacity of 200 pounds per hour or greater
shall conduct a performance test to demonstrate compliance with the standards for particulate matter (PM), carbon
monoxide (CO), hydrogen chloride (HCI), sulfur dioxide (SO-), nitrogen dioxide (NO»), total tetra-through octa-
chlorinated dibenzo-para-dioxins and dibenzo furans (PCDD/PCDF);

(1) and the following metals:

(a) arsenic and compounds (expressed as arsenic)

(b)  beryllium and compounds (expressed as beryllium)
(¢) cadmium and compounds (expressed as cadmium)
(d) chromium and compounds (expressed as chromium)
(¢) lead and compounds (expressed as lead)

() mercury and compounds (expressed as mercury)

(2)  Source tests shall be conducted annually for the above specified pollutants.

(3) The owner or operator may apply to the Department for a waiver of annual testing for a specific
pollutant where performance testing has consistently shown emission rates for that pollutant which are less than
those required in 20.11.69 NMAC, but in no case shall any required test be conducted less than once in every three
years.

D. All performance testing shall be conducted at the design charging capacity using waste that 1s
representative of normal operation while being operated by the facility operator.

E. The Department may require additional testing if there is a reasonable basis to believe the facility
is not in compliance with any provision of 20.11.69 NMAC or any applicable permit condition,

F. The Department or its representative may conduct unscheduled emission tests at any time during
operating hours of the facility.

[5/13/92; 12/1/95; 20.11.69.21 NMAC - Rn, 20 NMAC 11.69.11.10, 10/1/02]
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20.11.69.22 TEST PROCEDURES:

A. Notice of the test date and a copy of the test protocol shall be submitted to the Department at least
thirty days prior to the actual test date.
B. A representative of the Department shall be given the opportunity to be present during all
emissions test required by 20.11.69 NMAC.
C. A written copy of all test results shall be fumnished to the Department within sixty days from the
test date.
D. Emission tests shall be conducted utilizing the following methods:
(1) for total particulate matter 40 CFR Part 60, Appendix A, Methods 1 - 5 as amended,
(2 for PCDD/PCDF 40 CFR Part 60, Appendix A, Method 23 as amended,
(3)  for cadmium chromium, and lead 40 CFR Part 60, Appendix A., Methods | -4 and 12 as
amended,

(4) for arsenic 40 CFR Part 61. Appendix B, Method 108 as amended,

(5) for beryllium 40 CFR Part 61, Appendix B, Method 104 as amended,

(6) for mercury 40 CFR Part 61, Appendix B., Method 101 A as amended,

(7) for opacity 40 CFR Part 60, Appendix A, Method 9 as amended,

(8) for hydrogen chloride 40 CFR Part 60, Appendix A, Method 26 as amended,

(9)  for carbon monoxide 40 CFR Part 60, Appendix A, Method 10 as amended,

(10)  for sulfur dioxide 40 [GRE] CFR Part 60, Appendix A, Method 6 as amended, and

(11)  for nitrogen oxide 40 CFR Part 60, Appendix A, Mcthod 7 as amended.

E. The owner or operator may use test methods other than those in Subsection D of 20.11.69.22

NMAC if the Department has approved the alternate test method prior to the test date. The Department shall rule on
proposed alternate test method acceptability within thirty days of receipt of the proposal.
[5/13/92; 12/1/95; 20.11.69.22 NMAC - Rn, 20 NMAC 11.69.11.11, 10/1/02]

20.11.69.23 QUARTERLY REPORT: The owner or operator shall submit a report containing the following
information to the Department within thirty days from the end of each calendar quarter:

A. The average hourly charging rate to each unit.

B. The thirty-minute average temperatures of the primary chamber, the secondary chamber, and the
outlet from the final air pollution control device.

C. The hourly and four-hour average concentrations of carbon monoxide (CO) in mg/dscm, corrected
to 7 percent O, as measured by continuous emission monitors.

D. The hourly average percent oxygen (O-) and six-minute average opacity as measured by
continuous emission monitors.

E. The percent data capture for each twenty-four hour period for each continuous emission monitor.

F. The identification of all periods of startup, shutdown, and excess emissions.

G. The reason for any excess emissions and the corrective action taken.

[5/13/92; 20.11.69.23 NMAC - Rn, 20 NMAC 11.69.11.12, 10/1/02]

20.11.69.24 RECORDS:

A. The owner or operator shall maintain records for a period of three years from the date created, for
all parameters required in 20.11.69 NMAC and shall make them available upon request for inspection and copying
by the Department.

B. All information submitted to the Department in quarterly reports or emission test reports, or any
other information created or obtained by the Department regarding the PWD shall be available during business
hours at the Department's offices for public inspection and copying. Table 1 of 20.11.69 NMAC summarizes
reporting requirements and their respective due dates.

[5/13/92; 20.11.69.24 NMAC - Rn, 20 NMAC 11.69.11.13, 10/1/02]

20.11.69.25 UPSET CONDITION:

A. The provisions of [20-+-90-NMAC] 20.11.49 NMAC shall not apply to any PWD.

B. Whenever the temperature requirements of Sections 203 or 205 of 20.11.69 NMAC or any
emission limit in 20.11.69.13 NMAC for which compliance is based on continuous emissions monitoring, is
exceeded, the operator shall take the following actions:

(1) cut off waste charging to the combustion unit,

20.11.69 NMAC Public Review Draft 6/23/09 7
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(2) notify the Department verbally of the exceedence within four hour of its occurrence or prior to
twelve noon of the next business day should the exceedence occur during non-business hours,

(3) note in the operating record the time and date of the exceedence, when shutdown began, and when
shutdown was complete,

(4)  identify and correct the cause of the upset condition before resuming operation of the unit, and

(5) note in the operating record the corrective action taken and the time and date of startup.
[5/13/92:20.11.69.25 NMAC - Rn. 20 NMAC 11.69.11.14, 10/1/02]

20.11.69.26 HANDLING, STORAGE, AND TRANSPORTATION OF ASH:

A. All handling and storage of fly ash and bottom ash shall be conducted in a closed system, which
prevents ash from becoming airborne.
B. Transporters of pathological waste destructor ash (PWD ash):

(1)  Shall not accept or transport PWD ash unless it has been treated or is securely covered to prevent
release of fugitive dust:

(2)  Shall line or seal vehicles to prevent any leakage of liquids:

(3) There shall be no visible emissions (0 percent opacity) resulting from handling, storage, or
transportation of PWD ash. Compliance with this requirement shall be determined by visual observation as
specified in 40 CRF Part 60, Appendix A, Method 9 as amended.

[5/13/92,20.11.69.26 NMAC - Rn, 20 NMAC 11.69.1L.15. 10/1/02]

20.11.69.27 OPERATOR CERTIFICATION:

A. A certified operator shall be present at the facility whenever waste is being burned. The facility
employed, unit operator will control the operation of the pathological waste destructor during performance testing.
B. All unit operators of their immediate supervisor on-site must have completed the certification

training, as required and specified in the Training and Certification Procedures Document developed by the
Departinent pursuant to 30.11.60 NMAC and approved by the Board.
[5/13/92;20.11.69.27 NMAC - Rn, 20 NMAC 11.69.11.16, 10/1/02}

20.11.69.28 COMPLIANCE SCHEDULE FOR EXISTING PATHOLOGICAL WASTE
DESTRUCTORS:

A. PWDs in existence before the effective date of this Part must achieve full compliance with this
regulation within ten (10) days of the effective date of 20.11.69 NMAC. Each owner or operator of an existing
PWD who intends to permanently cease operating the unit shall remove the unit from the facility within thirty days
of the effective date of 20.11.69 NMAC. The Department shall be notified of the intent to cease operating within
the ten (10) day period specified above. Each owner or operator of an existing PWD shall either demonstrate
compliance with the requirements of 20.11.69 NMAC or seek an Assurance of Discontinuance from the Department
within the ten (10) day period specified above.

B. Assurances of Discontinuance shall contain the following:

(1) owner or operator's name and address,
(2) dateof submittal,
(3} description of facility,
(4)  description of the property upon which the facility is located,
(5) The following increments of progress:
(a) adate or dates by which contracts for each major phase of construction or installation of
emission control systems, or process modification, or orders for their component parts, will be awarded,
(b) adate or dates of initiation of each major phase of on-site construction or installation of
emission control equipment Or process modification,
(c) adate or dates by which each major phase of on-site construction or installation of emission
control equipment or process modification is to be completed, and
(d) a date or dates by which final compliance is to be achieved (no later than Nov 30, 1992 for
< (less-than) 200pounds/hr units; or April 1, 1993 for single chamber units and > (greater~than»or-equal~to)
200pounds/hr units),
(¢) adetailed description of the methods or devices to be used to achieve compliance.
[5/13/92;20.11.69.28 NMAC - Rn, 20 NMAC 11.69.11.17, 10/1/02]
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1 20.11.69.29 TRAINING AND CERTIFICATIONPROCEDURES DOCUMENT - PATHOLOGICAL
2 WASTE DESTRUCTORS:
3 A. A certified pathological waste destructor (PWD) operator shall be present at the facility in which a
4 PWD is located whenever waste is being burned. The facility-employed operator will control the operation of the
5 PWD during performance testing.
6 B. All PWD operators or their immediate supervisor on-site must have completed the following
7 certification training: Operator training shall include a program of study approved by the Department. The owner
8 or operator shall submit a proposed program of study to include the following:
9 (1)  proper waste handling,
10 (2)  identification of waste types acceptable for combustion,
11 (3) PWD design and waste combustion theory,
12 (4)  proper PWD startup, operation, shutdown, and maintenance procedures; (these procedures must
13 follow the PWD manufacturer's recommendations),
14 (5) work safety procedures, including infectious disease control procedures for the facility,
15 (6) applicable air pollution, solid waste, and wastewater management regulations,
16 (7) air pollution control equipment operation and maintenance, and
17 (8) aminimum of two (2) turn cycles of hands-on PWD operation under the supervision of another
18 certified operator or the PWD manufacturer's representative.
19 C. Operator certification training shall include an annual review lasting at least eight hours. The
20 required review may contain but shall not be limited to reviews of operation and maintenance procedures, topic
21 specific conferences, manufacturer's updates, and regulatory updates. The content of the annual review shall be
22 approved the Department.
23 D. Every operator shall have visible proof of certification posted or filed the work area at the facility.
24 [5/13/92...5/13/95: 12/1/95: 20.11.69.29 NMAC - Rn, 20 NMAC 11.69.11.18, 10/1/02}
25
26 20.11.69.30 PATHOLOGICAL WASTE DESTRUCTOR SUMMARY OF REPORTING
27 REQUIREMENTS:
28 TABLE 1
Report/Description Reference Date due to Department
Notice of CEM performance Z?Sge‘itlmgz)(; 0 At least 30 days prior to
evaluation. NMAC performance evaluation.
CEM performance evaluation. Subsection D Within 30 days from the end of
0f20.11.69.20 | the test period.
NMAC
Notice of emission testing and Subsection A At least 30 days prior to the
test protocols. of 20.11.69.22 | actual test date.
NMAC
Copy of emission test results. Subsection C Within 60 days from the test
0f20.11.69.23 | date.
NMAC
Quarterly report of CEM and 20.11.69.23 Within 30 days of the end of
temperature monitoring results. NMAC each calendar quarter.
Notice of intent to cease unit Subsection A Within 10 days of the effective
operations. 0f 20.11.69.28 | date of this Part.
NMAC
Compliance schedule/Assurance | Subsection A Within 10 days of the effective
of Discontinuance 0f20.11.69.28 | date of this Part.
NMAC
29
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[5/13/95; 20.11.69.30 NMAC - Rn, 20 NMAC 11.69.Table 1, 10/1/02]

HISTORY OF 20.11.69 NMAC:

Pre-NMAC History: The material in this part was derived from that previously filed with the commission of
public records - state records center and archives.

Regulation No. 39, Pathological Waste Destructors, 6/16/92.

History of Repealed Material: [Reserved]

Other History: Regulation No. 39, Pathological Waste Destructors, filed 6/16/92 was renumbered, reformatted,

and amended into first version of the New Mexico Administrative Code as 20 NMAC 1 1.69, Pathological Waste
Destructors, filed 10/27/95.

70 NMAC 11.69, Pathological Waste Destructors, filed 10/27/95 was renumbered, reformatted, amended and
replaced by 20.11.69 NMAC, Pathological Waste Destructors, effective 10/1/02.
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ABSTRACT

DOE Order 5000.3A, "Occurrence Reporting and Processing of Operations Information," requires the
investigation and reporting of occurrences (including the performance of root cause analysis) and the
selection, implementation, and follow-up of corrective actions. The level of effort expended should be
based on the significance attached to the occurrence. Most off-normal occurrences need only a scaled-
down effort while most emergency occurrences should be investigated using one or more of the formal
analytical models. A discussion of methodologies, instructions, and worksheets in this document guides
the analysis of occurrences as specified by DOE Order 5000.3A.
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ROOT CAUSE ANALYSIS
GUIDANCE DOCUMENT

1. SUMMARY

This document is a guide for root cause analysis specified by DOE Order 5000.3A, "Occurrence
Reporting and Processing of Operations Information.” Causal factors identify program control deficiencies
and guide early corrective actions. Assuch, root cause analysisis central to DOE Order 5000.3A.

The basic reason for investigating and reporting the causes of occurrencesisto enable the
identification of corrective actions adequate to prevent recurrence and thereby protect the health and
safety of the public, the workers, and the environment.

Every root cause investigation and reporting process should include five phases. While there may
be some overlap between phases, every effort should be made to keep them separate and distinct.

Phase |. Data Collection. It isimportant to begin the data collection phase of root cause analysis
immediately following the occurrence identification to ensure that data are not lost. (Without
compromising safety or recovery, data should be collected even during an occurrence.) The information
that should be collected consists of conditions before, during, and after the occurrence; personnel
involvement (including actions taken); environmental factors; and other information having relevance to
the occurrence.

Phase |l. Assessment. Any root cause analysis method may be used that includes the following

steps:
L Identify the problem
2. Determine the significance of the problem
3. Identify the causes (conditions or actions) immediately preceding and surrounding the
problem
4, Identify the reasons why the causes in the preceding step existed, working back to the root

cause (the fundamental reason which, if corrected, will prevent recurrence of these and
similar occurrences throughout the facility). This root cause is the stopping point in the
assessment phase.

The most common root cause analysis methods are:

Events and Causal Factor Analysis. Events and Causal Factor Analysis identifies the time
sequence of a series of tasks and/or actions and the surrounding conditions leading to an
occurrence. The results are displayed in an Events and Causal Factor chart that gives a
picture of the relationships of the events and causal factors.

. Change Analysis. Change Analysisis used when the problem is obscure. It is a systematic
process that is generally used for a single occurrence and focuses on elements that have
changed.





Barrier Analysis. Barrier Analysis is a systematic process that can be used to identify
physical, administrative, and procedural barriers or controls that should have prevented
the occurrence.

Management oversight and Risk Tree (MORT) Analysis. MORT and Mini-MORT are

used to identify inadequacies in barriers/controls, specific barrier and support functions,
and management functions. It identifies specific factors relating to an occurrence and
identifies the management factors that permitted these factors to exist.

.

. Human Performance Evaluation. Human Performance Evaluation identifies those factors
that influence task performance. The focus of this analysis method is on operahility, work
environment, and management factors. Man-machine interface studies to improve
performance take precedence over disciplinary measures.

. Kepner-Tregoe Problem Solving and Decision Making. Kepner-Tregoe provides a
systematic framework for gathering, organizing, and evaluating information and applies to

all phases of the occurrence investigation process. Itsfocus on each phase helps keep
them separate and distinct. The root cause phase is similar to change analysis.

Phase I11l. Corrective Actions. Implementing effective corrective actions for each cause reduces
the probability that a problem will recur and improves reliability and safety.

Phase I V. Inform. Entering the report on the Occurrence Reporting and Processing System
(ORPS) is part of the inform process. Also included is discussing and explaining the results of the
analysis, including corrective actions, with management and personnel involved in the occurrence. In
addition, consideration should be given to providing information of interest to other facilities.

Phase V. Follow-up. Follow-up includes determining if corrective action has been effectivein
resolving problems. An effectiveness review is essential to ensure that corrective actions have been
implemented and are preventing recurrence.

Management involvement and adequate allocation of resources are essential to successful
execution of the five root cause investigation and reporting phases.

2. DEFINITIONS
See DOE Order 5000.3A, Section 5.

Eacility. Any equipment, structure, system, process, or activity that fulfills a specific purpose.
Examples include accelerators, storage areas, fusion research devices, nuclear reactors, production or

processing plants, coal conversion plants, magnetohydrodynamics experiments, windmills, radioactive waste
disposal systems and burial grounds, testing laboratories, research laboratories, transportation activities,
and accommodations for analytical examinations of irradiated and unirradiated components.

Reportable Occurrence. An event or condition, to be reported according to the criteria defined in
DOE Order 5000.3A.

Occurrence Report. An occurrence report is a written evaluation of an event or condition that is
prepared in sufficient detail to enable the reader to assess its significance, consequences, or implications
and evaluate actions being employed to correct the condition or to avoid recurrence.

Event. A real-time occurrence (e.g., pipe break, valve failure, loss of power). Note that an event
is also anything that could seriously impact the intended mission of DOE facilities.





Condition. Any as-found state, whether or not resulting from an event, that may have adverse
safety, health, quality assurance, security, operational, or environmental implications. A rendition is
usually programmatic in nature; for example, an (existing) error in analysis or calculation, an anomaly
associated with (resulting from) design or performance, or an item indicating a weakness in the
management process are all conditions.

Cause (Causal Factor). A condition or an event that results in an effect (anything that shapes or
influences the outcome). This may be anything from noise in an instrument channel, a pipe break, an
operator error, or a weakness or deficiency in management or administration. In the context of DOE
Order 5000.3A there are seven major cause (causal factor) categories. These major categories are
subdivided into a total of 32 subcategories (see Appendix A).

Causal Factor Chain (Sequence of Events and Causal Factors). A cause and effect sequence in
which a specific action creates a condition that contributes to or results in an event. This creates new
conditions that, in turn, result in another event. Earlier events or conditions in a sequence are called
upstream factors.

Direct Cause. The cause that directly resulted in the occurrence. For example, in the case of a
leak, the direct cause could have been the problem in the component or equipment that leaked. In the
case of a system misalignment, the direct cause could have been operator error in the alignment.

Contributing Cause. A cause that contributed to an occurrence but, by itself, would not have
caused the occurrence. For example, in the case of aleak, a contributing cause could be lack of adequate
operator training in leak detection and response, resulting in a more severe event than would have
otherwise occurred. In the case of a system misalignment, a contributing cause could be excessive
distractions to the operators during shift change, resulting in less-than-adequate attention to important
details during system alignment.

Root Cause. The cause that, if corrected, would prevent recurrence of this and similar
occurrences. The root cause does not apply to this occurrence only, but has generic implications to a
broad group of possible occurrences, and it is the most fundamental aspect of the cause that can logically
be identified and corrected. There may be a series of causes that can be identified, one leading to another.
This series should be pursued until the fundamental, correctable cause has been identified.

For example, in the case of aleak, the root cause could be management not ensuring that
maintenance is effectively managed and controlled. This cause could have led to the use of improper seal
material or missed preventive maintenance on a component, which ultimately led to the leak. In the case
of a system misalignment, the root cause could be a problem in the training program, leading to a
situation in which operators are not fully familiar with control room procedures and are willing to accept
excessive distractions.

3. OVERVIEW OF OCCURRENCE INVESTIGATION

The objective of investigating and reporting the cause of occurrencesisto enable the identification
of corrective actions adequate to prevent recurrence and thereby protect the health and safety of the

public, the workers, and the environment. Programs can then be improved and managed more efficiently
and safely.

The investigation processis used to gain an understanding of the occurrence, its causes, and what
corrective actions are necessary to prevent recurrence. The line of reasoning in the investigation process
is: Outline what happened step by step. Begin with the occurrence and identify the problem (condition,
situation, or action that was not wanted and not planned). Determine what program element was





supposed to have prevented this occurrence? (Was it lacking or did it fail?) Investigate the reasons why
this situation was permitted to exist.

This line of reasoning will explain why the occurrence was not prevented and what corrective
actions will be most effective. This reasoning should be kept in mind during the entire root cause process.
Effective corrective action programs include the following:

. Management emphasis on the identification and correction of problems that can affect
human and equipment performance, including assigning qualified personnel to effectively
evaluate equipment/human performance problems, implementing corrective actions, and
following up to verify corrective actions are effective

. Development of administrative procedures that describe the process, identify resources,
and assign responsibility

. Development of aworking environment that requires accountability for correction of
impediments to error-free task performance and reliable equipment performance

. Development of a working environment that encourages voluntary reporting of
deficiencies, errors, or omissions

. Training programs for individuals in root-cause analysis

. Training of personnel and managers to recognize and report occurrences, including early
identification of significant and generic problems

Development of programs to ensure prompt investigation following an occurrence or
identification of declining trends in performance to determine root causes and corrective
actions

. Adoption of aclassification and trending mechanism that identifies those factors that
continue to cause problems with generic implications.

4. PHASE | - DATA COLLECTION

It isimportant to begin the data collection phase of the root cause process immediately following
occurrence identification to ensure that data are not lost. (Without compromising safety or recovery, data
should be collected even during an occurrence.) The information that should be collected consists of
conditions before, during, and after the occurrence; personnel involvement (including actions taken);
environmental factors; and other information having relevance to the condition or problem. For serious
cases, photographing the area of the occurrence from several views may be useful in analyzing information
developed during the investigation. Every effort should be made to preserve physical evidence such as
failed components, ruptured gaskets, burned leads, blown fuses, spilled fluids, partially completed work
orders and procedures. This should be done despite operational pressures to restore equipment to service.
Occurrence participants and other knowledgeable individuals should be identified.

Once all the data associated with this occurrence have been collected, the data should be verified
to ensure accuracy. The investigation may be enhanced if some physical evidenceis retained. Establishing
a quarantine area, or the tagging and segregation of pieces and material, should be performed for failed
equipment or components.





The basic need is to determine the direct, contributing and root causes so that effective corrective
actions can be taken that will prevent recurrence. Some areas to be considered when determining what
information is needed include:

Activitiesrelated to the occurrence
Initial or recurring problems

Hardware (equipment) or software (programmatic-type issues) associated with the
occurrence

Recent administrative program or equipment changes

Physical environment or circumstances.

Some methods of gathering information include:

Conducting interviews/collecting statements - Interviews must be fact finding and not fault
finding. Preparing questions before the interview is essential to ensure that all necessary
information is obtained. The causal factor work sheetsin Appendix B can be used as a
tool to help gather information.

Interviews should be conducted, preferably in person, with those people who are most
familiar with the problem. Individual statements could be obtained if time or the number
of personnel involved make interviewing impractical. Interviews can be documented using
any format desired by the interviewer. Consider conducting a "walk-through" as part of
this interview if time permits.

Although preparing for the interview isimportant, it should not delay prompt contact
with participants and witnesses. The first interview may consist solely of hearing their
narrative. A second, more-detailed interview can be arranged, if needed. The interviewer
should always consider the interviewee's objectivity and frame of reference.

Interviewing others - Consider interviewing other personnel who have performed the job
in the past. Consider using a "walk-through" as part of the interview.

Reviewing records - Review relevant documents or portions of documents as necessary
and reference their use in support of the root cause analysis. Record appropriate dates
and times associated with the occurrence on the documents reviewed. Examples of
documents include the following:

Operating logs

Correspondence

I nspection/surveillance records
Maintenance records

Meeting minutes

Computer process data

Procedures and instructions

Vendor Manuals

Drawings and specifications

Functional retest specification and results
Equipment history records

Design basis information

Safety Analysis Report (SAR)/Technical Specifications
Related quality control evaluation reports
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Operational Safety Requirements

Safety Performance Measurement System/Occurrence Reporting
and Processing System (SPMS/ORPS) Reports

Radiological surveys

Trend charts and graphs

Facility parameter readings

Sample analysis and results (chemistry, radiological, air, €tc.)

Work orders.

. Acquiring related information - Some additional information that an evaluator should
consider when analyzing the causes includes the following:

- Evaluating the need for laboratory tests, such as destructive/nondestructive failure
analysis

- Viewing physical layout of system, component, or work area; developing layout
sketches of the area; and taking photographs to better understand the condition

- Determining if operating experience information exists for similar events at other
facilities

- Reviewing equipment supplier and manufacturer records to determine if
correspondence has been received addressing this problem.

5. PHASE Il - ASSESSMENT

The assessment phase includes analyzing the data to identify the causal factors, summarizing the
findings, and categorizing the findings by the cause categories specified in DOE Order 5000.3A (see
Appendix A). The major cause categories are:

Equipment/Material Problem
Procedure Problem
Personnel Error

Design Problem

Training Deficiency
Management Problem
Externa Phenomena.

These categories have been carefully selected with the intent to address all problems that could
arisein conducting DOE operations.  Those elements necessary to perform any task are
equipment/material, procedures (instructions), and personnel. Design and training determine the quality
and effectiveness of equipment and personnel. These five elements must be managed; therefore,
management is also a necessary element. Whenever there is an occurrence, one of these six program
elements was inadequate to prevent the occurrence. (External phenomena beyond operational control
serves as a seventh cause category.) These causal factors specified in DOE Order 5000.3A can be
associated in alogica causa factor chain as shown in Figure 1. (Note that a direct, contributing, or root
cause can occur any place in the causal factor chain; that is, aroot cause can be an operator error while a
management problem can be a direct cause, depending on the nature of the occurrence.) These seven
cause categories are subdivided into a total of 32 subcategories. The direct cause, contributing causes, and
root cause are all selected from these subcategories (see Appendix A).
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5.1. Assessment and Reporting Guidance

To perform the assessment and report the causal factors and corrective actions:

1 Analyze and determine the events and causal factor chain.

Any root cause analysis method that includes the following basic steps maybe used.

€) Identify the problem. Remember that actuation of a protective system constitutes the
occurrence but is not the real problem; the unwanted, unplanned condition or action that
resulted in actuation is the problem to be solved. For an example, dust in the air actuates
afase fire darm. In this case, the occurrence is the actuation of an engineered safety
feature. The smoke detector and alarm functioned as intended; the problem to be solved
is the dust in the air, not the false fire alarm. Another example is when an operator
follows a defective procedure and causes an occurrence. The real problem is the defective
procedure; the operator has not committed an error. However, if the operator had been
correctly trained to perform the task and, therefore, could reasonably have been expected
to detect the defect in the procedure, then a personnel problem may also exist.

(b) Determine the significance of the problem. Were the consequences severe? Could they
be next time? How likely is recurrence? |s the occurrence symptomatic of poor attitude,
asafety culture problem, or other widespread program deficiency? Base the level of effort
of subseguent steps of your assessment upon the estimation of the level of significance.

(c) Identify the causes (conditions or actions) immediately preceding and surrounding the
problem (the reason the problem occurred).

(d) Identify the reasons why the causes in the preceding identification step existed, working
your way back to the root cause (the fundamental reason that, if corrected, will prevent
recurrence of this and similar occurrences throughout the facility and other facilities under
your control). This root cause is the stopping point in the assessment of causal factors. It
is the place where, with appropriate corrective action, the problem will be eliminated and
will not recur.

2. Summarize findings, list the causal factors, and list corrective actions.

Summarize your findings using the worksheets in Appendix B, and classify each finding or cause by
the cause categories in Appendix A.

Select the one (most) direct cause and the root cause (the one for which corrective action will
prevent recurrence and have the greatest, most widespread effect). In cause selection, focus on
programmatic and system deficiencies and avoid simple excuses such as blaming the employee. Note that
the root cause must be an explanation (the why) of the direct cause, not a repeat of the direct cause. In
addition, a cause description is hot just a repeat of the category code description; it is a description
specific to the occurrence. Also, up to three (contributing) causes may be selected. Describe the
corrective actions selected to prevent recurrence, including the reason why they were selected, and how
they will prevent recurrence. Collect additional information as necessary. Appendix B includes
instructions and worksheets that may be used to collect and summarize data. Appendix C contains
examples of root cause analyses.

3. Enter the occurrence report using ORPS.

Enter the occurrence report into ORPS, using the ORPS User’s Manual as necessary. When
entering the cause code data using ORPS PC Software, match your direct cause, root cause, and each of





the contributing causes with one of the cause categories given in Appendix A (also available through a
HELP screen).

5.2. Root Cause Methods

A number of methods for performing root cause analysis are given in the references 3 through 17.
Many of these methods are specialized and apply to specific situations or objectives. Most have their own
cause categorizations, but all are very effective when used within the scope for which they were designed.
The most common methods are:

Events and Causal Factor Analysis

Change Analysis

Barrier Analysis

Management Oversight and Risk Tree (MORT) Analysis
Human Performance Evaluation

Kepner-Tregoe Problem Solving and Decision Making.

A summary of the most common root cause methods, when it is appropriate to use each method,
and the advantages/disadvantages of each are given in Figure 2 and Table 1. The extent to which these
methods are used and the level of analytical effort spent on root cause analysis should be commensurate
with the significance of the occurrence. A high-level effort should be spent on most emergencies, an
intermediate level should be spent on most unusual occurrences, and a relatively low-level effort should be
adequate for most off-normal occurrences. In any case, the depth of analysis should be adequate to
explain why the occurrence happened, determine how to prevent recurrence, and assign responsibility for
corrective actions. An inordinate amount of effort to pursue the causal path is not expected if the
significance of the occurrence is minor.

A high-level effort includes use and documentation of formal root cause analysis to identify the
upstream factors and the program deficiencies. Both Events and Causal Factor Analysis and MORT could
be used together in an extensive investigation of the causal factor chain. Anintermediate level might be a
simple Barrier, Change, or Mini-MORT Analysis. A low-level effort may include only gathering
information and drawing conclusions without documenting use of any formal analytical method. However,
in most cases, athorough knowledge and understanding of the root cause analytical methods is essential to
conducting an adequate investigation and drawing correct conclusions, regardless of the selected level of
effort.

5.2.1. Events and Causal Factor Analysis

Events and Causal Factor Analysis is used for multi-faceted problems or long, complex causal
factor chains. The resulting chart is a cause and effects diagram that describes the time sequence of a
series of tasks and/or actions and the surrounding conditions leading to an event. The event lineis atime
sequence of actions or happenings while the conditions are anything that shapes the outcome and ranges
from physical conditions (such as an open valve or noise) to attitude or safety culture. The events and
conditions as given on the chart describe a causal factor chain. The direct, root, and contributing cause
relationshipsin the causal factor chain are shown in Figure 3.
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Figure 2. Summary of Root Cause Methods (Flow Chart)
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TABLE 1. SUMMARY OF ROOT CAUSE METHODS

METHOD

WHEN TO USE

ADVANTAGES

DISADVANTAGES

REMARKS

Events and Causal
Analysis

Factor

Use for multi-faceted problems
with long or complex causal
factor chain.

Provides visual display of
analysis process. Identifies
probable contributors to the
condition.

Time-consuming and requires
familiarity with process to
be effective.

Requires a broad perspective
of the event to identify
unrelated problems. Helps to
identify where deviations
occurred from acceptable
methods.

Change Analysis

Use when cause is obscure.
Especially useful in evaluating
equipment failures.

Simple 6-step process.

Limited value because of the
danger of accepting wrong,
“obvious” answer.

A singular problem technique
that can be used in support
of a larger investigation.
All root causes may not be
identified.

Barrier Analysis

Use to identify barrier and
equipment failures and
procedural or administrative
problems.

Provides systematic approach.

Requires familiarity with
process to be effective.

This process is based on the
MORT Hazard/Target Concept.

MORT/Mini-MORT

Use when there is a shortage of
experts to ask the right
questions and whenever the
problem is a recurring one.
Helpful in solving programmatic
problems.

Can be used with limited prior
training. Provides a list of
questions for specific control
and management factors.

May only identify area of
cause, not specific causes.

If this process fails to
identify problem areas, seek
additional help or use cause-
and-effect analysis.

Human Performance
Evaluations (HPE)

Use whenever people have been
identified as being involved in
the problem cause.

Thorough analysis.

None if process is closely
followed.

Requires HPE training.

Kepner-Tregoe

Use for major concerns where
all spects need thorough
analysis.

Highly structured approach
focuses on all aspects of the
occurrence and problem
resolution.

More comprehensive than may
be needed.

Requires Kepner-Tregoe
training.
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This diagram is agraphical display of what is known. Since all conditions are a result of prior
actions, the diagram identifies what questions to ask to follow the path to the source or root cause. In
rea life, the causal factor chain will usually be complex with many branches. In such cases, a diagram will
be necessary to understand what happened and why. The cause and effect block diagram offers these
advantages.

It provides a means for organizing the occurrence data

It provides the investigator with a concise summary of what is known and what is
unknown; thus, it serves as a guide to direct the course of the investigation

' It results in a detailed display of the sequence of facts, conditions, and activities

It assists in organization of the report data and provides a picture format for briefing
management.

Appendix D describes this technique.

5.2.2. Change Analysis

Change Analysis is used when the problem is obscure. It is a systematic process that is generaly
used for a single occurrence and focuses on elements that have changed. It compares the previous trouble-
free activity with the occurrence to identify differences. These differences are subsequently evaluated to
determine how they contributed to the occurrence. Appendix E describes this technique.

5.2.3. Barrier Analysis

Barrier Analysis is a systematic process that can be used to identify physical, administrative, and
procedural barriers or controls that should have prevented the occurrence. This technique should be used
to determine why these barriers or controls failed and what is needed to prevent recurrence. Appendix F
describes this technique.

5.2.4. Management Oversight and Risk Tree (MORT)

MORT/Mini-MORT is used to used to prevent oversight in the identification of causal factors. It
lists on the left side of the tree specific factors relating to the occurrence and on the right side of the tree,
it lists the management deficiencies that permit specific factors to exist. The management factors all
support each of the specific barrier/control factors. Included is a set of questions to be asked for each of
the factors on the tree. As such, it is useful in preventing oversight and ensuring that all potential causal
factors are considered. It is especially useful when there is a shortage of experts to ask the right questions.

However, because each of the management factors may apply to the specific barrier/control factors,
the direct linkage or relationship is not shown but is left up to the analyst. For this reason, Events and
Causal Factor Analysis and MORT should be used together for serious occurrences: one to show the
relationship, the other to prevent oversight. A number of condensed versions of MORT, called Mini-
MORT, have been produced. For amajor occurrence justifying a comprehensive investigation, afull
MORT analysis could be performed while Mini-MORT would be used for most other occurrences.
Appendix G describes the Mini-MORT technique.
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5.2.5. Human Performance Evaluation

Human Performance Evaluation is used to identify factors that influence task performance. It is
most frequently used for man-machine interface studies. Its focus is on operability and work environment,
rather than training operators to compensate for bad conditions. Also, human performance evaluation
may be used for most occurrences since many conditions and situations leading to an occurrence ultimately
result from some task performance problem such as planning, scheduling, task assignment analysis,
maintenance, and inspections. Training in ergonomics and human factors is needed to perform adequate
human performance evaluations, especialy in man-machine interface situations. Appendix H discusses this
technique.

5.2.6. Kepner-Tregoe Problem Solving and Decision Making

Kepner-Tregoe is used when a comprehensive analysis is needed for all phases of the occurrence
investigation process. Its strength lies in providing an efficient, systematic framework for gathering,
organizing and evaluating information and consists of four basic steps:

a. Situation appraisal to identify concerns, set priorities, and plan the next steps.

b. Problem analysis to precisely describe the problem, identify and evaluate the causes and
confirm the true cause. (This step is similar to change analysis).

C. Decision anaysis to clarify purpose, evaluate aternatives, assess the risks of each option
and to make a final decision.

d. Potential problem analysis to identify safety degradation that might be introduced by the
corrective action, identify the likely causes of those problems, take preventive action and
plan contingent action. Thisfinal step provides assurance that the safety of no other
system is degraded by changes introduced by proposed corrective actions.

These four steps cover all phases of the occurrence investigation process and thus, Kepner-Tregoe
can be used for more than causal factor analysis. Separate worksheets (provided by Kepner-Tregoe)
provide a specific focus on each of the four basic steps and consist of step by step proceduresto aid in the
analyses. This systems approach prevents overlooking any aspect of the concern. As formal Kepner-
Tregoe training is needed for those using this method, a further description is not included in this
document.

6. PHASE Ill - CORRECTIVE ACTIONS

The root cause analysis enables the improvement of reliability and safety by selecting and
implementing effective corrective actions. To begin, identify the corrective action for each cause; then
apply the following criteriato the corrective actions to ensure they are viable. If the corrective actions are
not viable, re-evaluate the solutions.

1. Will the corrective action prevent recurrence?
2. Is the corrective action feasible?
3. Does the corrective action allow meeting primary objectives or mission?
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4, Does the corrective action introduce new risks? Are the assumed risks clearly stated?
(The safety of other systems must not be degraded by the proposed corrective action.)

5. Were the immediate actions taken appropriate and effective?

A systems approach, such as Kepner-Tregoe, should be used in determining appropriate corrective
actions. It should consider not only the impact they will have on preventing recurrence, but also the
potential that the corrective actions may actually degrade some other aspect of nuclear safety. Also, the
impact the corrective actions will have on other facilities and their operations should be considered. The
proposed corrective actions must be compatible with facility commitments and other obligations. In
addition, those affected by or responsible for any part of the corrective actions, including management,
should be involved in the process. Proposed corrective actions should be reviewed to ensure the above
criteria have been met, and should be prioritized based on importance, scheduled (a changein priority or
schedule should be approved by management), entered into a commitment tracking system, and
implemented in atimely manner. A complete corrective action program should be based, not only on
specific causes of occurrences, but also on items such as lessons learned from other facilities, appraisals,
and employee suggestions.

A successful corrective action program requires management that isinvolved at the appropriate
level and is willing to take responsibility and allocate adequate resources for corrective actions.

Additional specific questions and considerations in developing and implementing corrective actions
include:

Do the corrective actions address al the causes?

Will the corrective actions cause detrimental effects?

What are the consequences of implementing the corrective actions?
What are the consequences of not implementing the corrective actions?

What is the cost of implementing the corrective actions (capital costs, operations, and
mai ntenance costs)?

Will training be required as part of the implementation?
In what time frame can the corrective actions reasonably be implemented?
What resources are required for sucessful development of the corrective actions?

What resources are required for successful implementation and continued effectiveness of
the corrective actions?

. What impact will the development and implementation of the corrective actions have on
other work groups?

. I's the implementation of the corrective actions measurable? (For example, “Revise step

6.2 of the procedure to reflect the correct equipment location,” is measurable; “ Ensure the
actions of procedure step 6.2 are performed correctly in the future,” is not measurable.)
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7. PHASE IV - INFORM

Electronic reporting to ORPS is part of the inform process for all occurrences. (For those
occurrences containing classified information, an unclassified version shall be entered into ORPS.)
Effectively preventing recurrences requires the distribution of these reports (especially the lessons learned)
to al personnel who might benefit. Methods and procedures for identifying personnel who have an
interest is essential to effective communications.

In addition, an internal self-appraisal report identifying management and control system defects
should be presented to management for the more serious occurrences. The defective elements can be
identified using MORT or Mini-MORT as described in Appendix G.

Consideration should be given to directly sharing the details of root cause information with similar
facilities where significant or long-standing problems may also exist.

8. PHASE V - FOLLOW-UP

Follow-up includes determining if corrective actions have been effective in resolving problems.
First, the corrective actions should be tracked to ensure that they have been properly implemented and are
functioning as intended. Second, a periodic structured review of the corrective action tracking system,
normal process and change control system, and occurrence tracking system should be conducted to ensure
that past corrective actions have been effectively handled. The recurrence of the same or similar events
must be identified and analyzed. If an occurrence recurs, the original occurrence should be re-evaluated to
determine why corrective actions were not effective. Also, the new occurrence should be investigated using
change analysis. The process change control system should be evaluated to determine what improvements
are needed to keep up with changing conditions. Early indications of deteriorating conditions can be
obtained from tracking and trend analyses of occurrence information. In addition, the ORPS database
should be reviewed to identify good practices and lessons learned from other facilities. Prompt corrective
actions should be taken to reverse deteriorating conditions or to apply lessons |earned.
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APPENDIX A - CAUSE CODES

1. Equipment/Material Problem

1A = Defective or failed part

IB = Defective or failed materid

IC = Defective weld, braze, or soldered joint

ID = Error by manufacturer in shipping or marking
IE = Electrical or instrument noise

IF = Contamination

2. Procedure Problem

2A
2B

Defective or inadequate procedure
Lack of procedure

3. Personnel Error

3A = Inadequate work environment
3B = Inattention to detail
3C = Violation of requirement or procedure
3 = Verba communication problem
3E = Other human error
4. Design Problem
4A = Inadequate man-machine interface
B = Inadequate or defective design
4C = Error in equipment or material selection
D = Drawing, specification, or data errors

5. Training Deficiency

BA = No training provided

5B = Insufficient practice or hands-on experience
5C = I nadequate content

5D = Insufficient refresher training

5E = Inadequate presentation or materials

6. Management Problem

6A = Inadequate administrative control

6B = Work organization/planning deficiency

6C = Inadequate supervision

6D = Improper resource allocation

6E = Policy not adequately defined, disseminated, or enforced
6F = Other management problem

7. Externa Phenomenon

A = Weather or ambient condition

mB = Power failure or transient

C = External fire or explosion

7D = Theft, tampering, sabotage, or vandalism
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APPENDIX B - CAUSAL FACTOR WORKSHEETS

After an appropriate root cause model has been used to identify the direct cause, the root cause, and any
applicable contributing cause, these findings can be related to the ORPS cause categories by using one or
more of the worksheets in this appendix. Each of the seven major cause worksheets has a matrix to list
the applicable subcategory cause for each finding. (The same subcategory cause may be listed for up to
four similar findings under columns | through 1V). The Worksheet Summary can be used to list, from the
individual worksheets, the one direct cause, the one root cause, and up to three contributing causes, their
descriptions, and the corrective actions for electronic entry.

Worksheet Instructions:
1 Check each worksheet as applicable or nonapplicable.
2. List subcategory cause information on each applicable worksheet.
a List the applicable subcategory cause for the root cause, the contributing causes,

and the direct cause by placing an R, C, or D in the appropriate box. (The same
cause may be listed for up to four similar findings; for example, four different

failed parts).

b. Under cause description, reference each cause with the code and Roman numeral
from the matrix and describe each cause (explain how it was related to the
occurrence).

C. Under recommended corrective actions, list the action intended to correct each

cause to prevent recurrence.

3. Transfer the direct, the root, and up to three contributing causes and the corrective
actions to the Worksheet Summary. When there are more than three contributing causes,
select those that result in the greatest and most widespread i mprovement when corrected.
(Note that even though only three contributing causes may be reported, corrective actions
should be made for all identified causes). Use the ORPS PC software to transmit the
results to the ORPS database.

Refer to Appendix C for an example of how to use the worksheets.
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1. Equipment/Material Worksheet

D Applicable D Not Applicable

Why was "Equipment/Material* a Cause?

Rate each subcategory

cause: Equipment/Material Problem Subcategories | ]

D = Direct Cause 1A = Defective or Failed Part

C = Contributing Cause 18 = Defective or Failed Material

R=R
oot Cause 1C = Defective Weid, Braze, or Soldered Joint

1D = Error by Manutacturer in Shipping or Marking

1E = Electrical or Instrument Noise

1F = Contamination

Cause Descriptions:

Recommended Corrective Actions:
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2. Procedure Worksheet

D Applicable

Why was "Procedures” a Cause?

Rate each subcategory

D Not Applicable

, Procedure Problem Subcategory
cause:

1]

D = Direct Cause 2A = Defective or inadequate Procedure

C = Contributing Cause 2B = Lack of Procedure
R = Root Cause

Cause Descriptions:

Recommended Corrective Actions:
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3. Personnel Error Worksheet

D Applicable D Not Applicable

Why was "Personnel Error" a Cause?

Rate each subcategor
gory Personnel Error Subcategory | 1

cause:

D = Direct Cause 3A = Inadequate Work Environment
C = Contributing Cause . .

R = Root Cause 38 = Inattention to Detail

3C = Violation of Requirement or Procedure

3D = Verbal Communication Problem

A ~as LI .
YE = Vgl nul

Cause Description:

Recommended Corrective Actions:
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4. Design Problem Worksheet

D Applicable D Not Applicable

Why was "Design" a Cause?

Rate each subcategory

, Design Problem Subcategories
cause:

I

D = Direct Cause 4A = Inadequate Man-Machine Interface

C = Contributing Cause | 4B = Inadequte or Defective Design

R = Root Cause " . " "
4C = Error in Equipment or Material Selection

4D = Drawing, Specification, or Date Errors

Cause Descriptions:

Recommended Corrective Actions:
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5. Training Deficiency Worksheet

D Applicable D Not Applicable

Why was "Training Deficiency" a Cause?

Rate each subcategory

cause: Training Deficiency Subcategories I Il

D = Direct Cause SA = No Training Provided

C = Contributing Cause 5B = Insufficient Practice or Hands-On Experience

R=R t C o 1
oot Cause SC = Inadequate Content

5D = insufficient Refresher Training

SE = Inadequate Presentation or Materials

Cause Descriptions:

Recommended Corrective Actions:
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6. Management Problem Worksheet

D Applicable D Not Applicable

Why was "Management Problem" a Cause?

Rate each subcategory

, Management Problem Subcategories !
cause:

D = Direct Cause 6A = Inadequate Adminstrative Control

C = Contributing Cause | 6B = Work Organization/Planning Deficiency

R = Root Cause
6C = Inadequate Supervision

6D = Improper Resource Allocation

6E = Policy Not Adequately Defined, Disseminated,
or Enforced

60 = Other

Cause Descriptions:

Recommended Corrective Actions:
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7. External Phenomena Worksheet

3 applicable 3 nNot Applicable

Why was "External Phenomena" a Cause?

Rate each subcategor .
cause: o External Phenomena Subcategories I

D = Direct Cause 7A = Weather or Ambient Condition

C = Contributing Cause 7B = Power Failure or Transient

R = Root
oot Cause 7C = External Fire or Explosion

7D = Theft, Tampering, Sabotage, Vandalism

Cause Descriptions:

Recommended Corrective Actions:
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Worksheet Summary

. Direct Root Contributing
Problem/Deficiency Category Cause Cause Cause
Equipment/
Material Problem
Operational orocedure
Readiness Problem Problem
Personnel
Error
Design
Management/Field Problem
: Training
Bridge Problem Deflciency

Management Problem

Cause Description:

Corrective Actions:
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APPENDIX C - CAUSAL FACTOR ANALYSIS EXAMPLES

EXAMPLE 1

Contaminated water leaked from a pump (wrapped in plastic) after the pump was removed from a hot cell.
Investigation using Mini-MORT revealed:

. A safe-work permit was obtained and properly signed off but did not contain adequate
precautions against possible water involvement in the task

. The safe-work permit included alist of hazards but omitted liquid potential

. A Safety Analysis Report (SAR) identified this particular hazard, but thisinformation was

not used in preparing the safe-work permit checklist.

This occurrence was an off-normal release of radionuclides. Using Mini-MORT as aguide, “controlsless
than adequate” was identified. The problem was leakage of contaminated water. The direct cause was not
draining the pump before removing it from the hot cell. Following down the Mini-MORT chart,
Performance Error, Job Assignment Less Than Adequate (LTA) was found. The operator had not been
instructed or trained on this hazard, and the safe work permit did not include this precaution (Cause Code
2A, Defective or Inadequate Procedure - lacks something essential to successfully perform activity).
Continuing on the Mini-MORT chart, Technical Information, Communication, and Knowledge were
found. Asking questions about these factors revealed that the root cause was the safe-work permit form.
The checklist on the form was devel oped without reviewing the hazard identified on the SAR (Cause Code
6B, Management, Work Organization/Planning Deficiency). Also on the Mini-MORT chart under
performance error, training is listed. Investigation of this factor revealed that a contributing cause was
that neither the health physics technician nor the operator recognized the hazard (Cause Code 5A,
Training Deficiency, No Training Provided).

Note that water in the pump was a condition. Some may feel that this condition was the direct cause of
this occurrence, but water in a pump given as a cause of water leaking from a pump is too simplistic; there
is a need to know why a pump containing water was removed from a hot cell. In addition, operator error
should be listed as a cause only if the operator had been trained and reasonably could have been expected
to recognize the hazard. Also note that full MORT analysis was not used for this off-normal occurrence;
the Mini-MORT chart led to asking the few, right questions with alow level of effort required to perform
the root cause anaysis.

EXAMPLE 2

With the reactor at full power, the outer shim cylinder would not move when attempting to adjust power.
While there was no immediate safety concern, the reactor was shut down. Since this was a physical barrier
that did not perform its function, we use barrier analysis to ask why. Investigation revealed a broken
connection in the wire that activates a solenoid to release the cylinder brake. The Barrier Analysis
Checklist asks: Were there unwanted energies present? Vibration was determined to be the cause of the
broken solder connection. Using other questions in the Barrier Analysis Checklist or by merely asking the
next logical questions, we discover that vibration had not been considered in the design. Inspections had
been conducted during the last shutdown. The installation had been according to design specifications and
verified by quality assurance.

This was classified as an unusual occurrence involving performance degradation of Class A equipment.
The direct cause was Cause Code 1A, Equipment/Material Problem - defective or failed part; lacking
something to perform its intended function. The joint was soldered adequately but lacked support. The
root cause was Cause Code 4B, Design Problem - something essential was not included.
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Corrective actions included repair of the broken connection, inspection of the other connections, and
installation of shrink tubing for structural support. In addition, a checklist, including vibration, was
developed to avoid oversight in design considerations.

EXAMPLE 3

An experiment high-temperature alarm occurred during reactor startup. (Change anaysis, Mini-MORT,
or Cause and Effects are all adequate for this investigation.) It was revealed that:

. The cooling gas lead was hooked to the wrong cylinder
. The operator had followed the startup procedure to verify correct hook up
. The procedure was not sufficiently detailed to ensure adequate verification (the procedure

did not state that the operator was to verify the correct hookup, only to verify the correct
gas mixture in the cylinder)

. The cylinders had been moved by maintenance personne to facilitate other noncylinder
work in the area and had been returned to the wrong position in the rack (management
did not want the cylinders moved by maintenance, but had not implemented any controls)

. The cylinders were not color coded.

Thiswas classified as an off-normal occurrence related to nuclear safety. The problem was inadequate
cooling and the resulting high temperature in the experiment loop. The direct cause was not verifying
correct hookup because of inadeguate startup procedures (Cause Code 2A, Procedure Problem, Defective
or Inadequate Procedure). Contributing causes were maintenance personnel returning the cylinder to the
wrong position (Cause Code 3B, Personnel, Inadequate Attention to Detail), and identical leads and colors
of cylinders with different contents (Cause Code 4A, Design, Inadequate Man-Machine Interface). The
root cause was determined to be the prevailing attitudes and culture that contributed to the maintenance
errors and poor design (Cause Code 6E, Management, Policy Not Adequately Defined, Disseminated, or
Enforced). In this case, personnel error is not a valid cause because the operator had not been trained to
this requirement and could not reasonably have been expected to take the extra precautions.

Note that in this case, as a minimum, corrective action should include review (and revision as appropriate)
of other procedures and training operators to the new procedures. Further corrective action would include
installation of fittings that make it impossible to hook up the wrong cylinder, areview of other hookups
within the facility to correct similar problems, and the use of human factors (ergonomics) in configuration
design and control.

EXAMPLE 4

A large 2400-volt fan system blew afuse. The electrician obtained a fuse from the store room, tagged out
the switch and replaced the fuse. The system would not work, so the electrician bypassed a safety interlock
and used a meter to check the fuse. A large fireball erupted causing burns that required hospitalization
and 50 lost workdays.

This was classified as an off-normal, personnel safety occurrence (in-patient hospitalization). However,
because this was a near fatality and because there existed a potential for significant programmatic impact,
the investigation used formal Cause and Effects Analysis with charting to identify all of the contributing
conditions and any weaknesses in programmatic or operational control. A condensed version of the
working chart isgiven in Figure C-1. The significant findings are given below. The worksheets following
the chart illustrate transferring the findings to the ORPS cause subcategories on the worksheets.
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Findings included:

. The regular electrician was sick so a substitute who was not trained on high voltage was
used (Cause Code 5A, No Training Provided).

. The substitute did not follow procedures. The substitute tied out the interlocks and used
the wrong meter (Cause Code 3C, Violation of Requirement or Procedure).

. The fuse obtained from the storeroom was outdated and was no good (Cause Code 1A,
Defective or Failed Part).

. The large fan was not designed for cycling (frequent startups) and had been regularly
blowing fuses (Cause Code 4B, Inadequate or Defective Design).

. The supervisor knew the substitute was inexperienced but did not observe the substitute
or give any special assistance (Cause Code 6C, Inadequate Supervision).

. Known defects had not been corrected (Cause Code 6A, Inadequate Administrative
Control).

To correct these conditions, the following recommendations were made:
. Investigate and repair the system so that it does not blow fuses.
. Train supervisors to ensure that the worker is qualified for that task.
Provide high-voltage training as needed.

. Evaluate management response to safety problems and operation of malfunctioning
equipment.

Asaresult of the potential significance of this occurrence, aformal, detailed root cause analysis was
performed. A high level of effort was expended but the effort was justified due to the consequences of a
repeat occurrence.
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Figure C-1. Events and Causal Factors Chart
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1. Equipment/Material Worksheet

I’I] Applicable D Not Applicable

Why was “Equipment/Material” a Cause?

Rate each subcategory

cause: Equipment/Material Problem Subcategories | 1] 1] [\Y]

D = Direct Cause 1A = Defective or Failed Part C

C = Contributing Cause 1B = Defective or Failed Material

R = Root Cause 1C = Defective Weld, Braze, or Soldered Joint

1D = Error by Manufacturer in Shipping or Marking

1E = Electrical or Instrument Noise

1F = Contamination

Cause Descriptions:

1A - Defective or Failed Part. The replacement fuse was out-of-date and
was no good.

Recommended Corrective Actions:

Evaluate the parts inventory and procurement system and, where needed,
implement program to discard and replace outdated parts.
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2. Procedure Worksheet

D Applicable

Why was "Procedures” a Cause?

Rate each subcategory
cause:

D = Direct Cause

C = Contributing Cause
R = Root Cause

Not Applicable

Procedure Problem Subcategory

2A = Defective or Inadequate Procedure

28 = Lack of Procedure

Cause Descriptions:

Recommended Corrective Actions:
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3. Personnel Error Worksheet

Applicable D Not Applicable

Why was "Personnel Error" a Cause?

Rate each subcategory

, Personnel Error Subcategory | i n v
cause:

D = Direct Cause 3A = Inadequate Work Environment

C = Contributing Cause 3B = Inattention to Detail

R = Root Cause -
3C = Violation of Requirement or Procedure D

3D = Verbal Communication Problem

3E = Other Human Error

Cause Description:

3C - Violation of Requirement or Procedure. Untrained employee tied
out interlocks in violation of procedure and used wrong meter.

NOTE : Although an employee error was the direct cause, we do not blame
the employee. See corrective action.

Recommended Corrective Actions:

1. Train supervisors to verify qualifications when assigning personnel
to a hazardous task.

2. Reemphasize the need to obtain authorization prior to bypassing any
interlock.
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4. Design Problem Worksheet

m Applicable D Not Applicable

Why was "Design" a Cause?

Rate each subcategory

cause: Design Problem Subcategories | il 1]

D = Direct Cause 4A = Inadequvate Man-Machine Interface

C = Contributing Cause 4B = Inadequte or Defective Design C

R = Root Cause —
4C = Error in Equipment or Material Selection

4D = Drawing, Specification, or Date Errors

Cause Descriptions:

4B - Inadequate or Defective Design. The system was not designed for
frequent cycling and blew fuse during start.

Recommended Corrective Actions:

Evaluate and implement design or operational changes to eliminate fuse
blowing.
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5. Training Deficiency Worksheet

Applicable [ Not Applicable

Why was "Training Deficiency" a Cause?

Rate each subcategory | Trajning Deficiency Subcategories l [ I
cause:

D = Direct Cause 5A = No Training Provided c

C = Contributing Cause 5B = Insufficient Practice or Hands-On Experience

R = Root Cause 5C = Inadequate Content

5D = Insufficient Refresher Training

5E = Inadequate Presentation or Materials

Cause Descriptions:

5A - No Training Provided. The employee was not trained on high voltage.

NOTE: The training program was adequate.

Recommended Corrective Actions:

Train employee on high voltage.
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6. Management Problem Worksheet

m Applicable D Not Applicable

Why was "Management Problem" a Cause?

Rate each subcategory

, Management Problem Subcategories | il i
cause:

D = Direct Cause 6A = Inadequate Adminstrative Control C

C = Contributing Cause 68 = Work Organization/Planning Deficiency

R = Root Cause -
6C = Inadequate Supervision R

6D = Improper Resource Allocation

6E = Policy Not Adequately Defined, Disseminated,
or Enforced

6D = Other

Cause Descriptions:

6A - Inadequate Administrative Control. Reporting and correcting system
malfunction (fuse blowing) was inadequate.

6C - Inadequate Supervision - The root cause was the supervisor assigned
an ungualified person to work on high voltage.

Recommended Corrective Actions:

1. Train supervisors to verify qualifications when assigning personnel
to hazardous tasks.

2. Implement procedures and controls to report and correct malfunctioning
systems.
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7. External Phenomena Worksheet

CJ  applicable [X] Not Applicable

Why was "External Phenomena" a Cause?

Rate each subcategory

cause: External Phenomena Subcategories I I

D = Direct Cause 7A = Weather or Ambient Condition

C = Contributing Cause 78 = Power Failure or Transient

R = Root Cause 7C = External Fire or Explosion

70 = Theft, Tampering, Sabotage, Vandalism

Cause Descriptions:

Recommended Corrective Actions:
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Worksheet Summary

.. Direct Root Contributing
Problem/Deficiency Category Cause Cause Cause
Equipment/ C
Material Problem
Operational Crocedure
Readiness Problem Problem
Personnel
Error D
Design c
Management/Field Problem
Bridge Problem Training
Deficiency
Management Problem R
External Phenomenon

Cause Description:

The direct cause was an untrained employee violated safety procedures by
tying out an interlock and using the wrong meter to test a high voltage fuse.
The root cause was the supervisor assigned an unqualified substitute to
work on high voltage. Contributing causes were failure to maintain up-to-

date parts (fuse) and tolerance of an unsatisfactory operational system
(frequent fuse blowing).

Corrective Actions:

1. Train supervision to verify qualifications when assigning personnel
to hazardous tasks.

2. Evaluate parts inventory and procurement system and, where needed,
discard and replace outdated parts.

3. Implement procedures and controls to report and correct malfunctioning
systems.

4. Train employees, as needed, on high voltage systems.
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APPENDIX D - EVENTS AND CAUSAL FACTOR ANALYSIS

(Cause and Effects [Walk-through] Task Analysis)

Cause and Effects (Walk-through) Task Analysis is a method in which personnel conduct a

step-by-step reenactment of their actions for the observer without carrying out the actual function. If
appropriate, it may be possible to use a simulator for performing the walk-through rather than the actual
work location.

Objectives include:

Determining how a task was really performed

Identifying problems in human-factors design, discrepancies in procedural steps, training,
etc.

Preconditions are that participants must be the people who actually do the task.

Steps in Cause and Effects Task Analysis are as follows:

1

Obtain preliminary information so you know what the person was doing when the problem or
inappropriate action occurred.

Decide on atask of interest.
Obtain necessary background information:
Obtain relevant procedures
Obtain system drawings, block diagrams, piping and instrumentation diagrams, etc.

Interview personnel who have performed the task (but not those who will be observed) to
obtain understanding of how the task should be performed.

Produce a guide outlining how the task will be carried out. A procedure with key items
underlined is the easiest way of doing this. The guide should indicate steps in performing task and
key controls and displays so that:

You will know what to look for

You will be able to record actions more easily.

Thoroughly familiarize yourself with the guide and decide exactly what information you are going
to record and how you will record it.

Y ou may want to check off each step and controls or displays used as they occur. Discrepancies
and problems may be noted in the margin or in a space provided for comments, adjacent to the
step.

Select personnel who normally perform the task. If the task is performed by a crew, crew
members should play the same role they fulfill when carrying out the task.

Observe personnel walking through the task and record their actions and use of displays and
controls. Note discrepancies and problem areas.
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You should observe the task as it is normally carried out; however, if necessary, you may stop the
task to gain full understanding of all steps. Conducting the task as closely to the conditions that
existed when the event occurred will provide the best understanding of the event causal factors.

Summarize and consolidate any problem areas noted. Identify probable contributors to the event.

CAUSE AND EFFECT CHART

Figure D-1 shows the conceptual process of cause and effect charting. Figure D-2 shows a sample cause
and effect chart. The primary effect given on the chart is the problem you are trying to prevent from
recurring. To complete the cause and effect chart:

1

Identify the cause and effect starting with the primary effect. For each effect, there is a cause that
then becomes the next effect for which you need to identify the cause. Each block is an effect and
a cause, except for the first block (which isthe primary effect) and the last block in each series,
(which is the root cause).

For each cause, list in ablock just below the cause two ways you know it to be true. If only one
way is known or not firm, all possible causes should be evaluated as potential causes, and the
bases for rejected and accepted causes should be stated.

When this process gets to the point where a cause can be corrected to prevent recurrence in a way

that allows meeting your objectives and iswithin your control, you have found the root cause or
causes.
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Cause and Effect Chart

Conceptual Process of Cause and Effect Charting

Primary Effect +

Effect

Effect, etc.

How do you know
this? e.g.:
Alarm typer, Transient
Data Acquisition
System, Personnel
statement, etc.

List two or more
ways that explain how
you know each cause.

How do you know
this, etc.?

Figure D-1. Conceptua Process of Cause and Effect Charting
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Cause and Effect Chart

IExample of Cause and Effect Charting|

Turbine Control Valve
- ~ . 86 Lockout 1A
Reactor SCRAM Fast Closure RPS . —— (A)
Loqi Relay Tripped
ogic
® Alarm Typer ® Flag Set
® Personnel Observations ® Alarm Typer e Handle Cocked
® Transient Data Acquisi- e TDAS e Indicator Light
tion System

1D\
\D]
(A) - Sudden Pressure g - e
Relay (SPR) Actuation } FAnSTOTET Go to next page
on TR-N1 Pressure Increased
—— (C)
® Verification by electricians (D)
that iogic train is functionai
Inadvertant SPR Go to next page

® Local panel flag indication Operation
at transformer

—— (E)

Figure D-2. Example of Cause and Effect Charting
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Cause and Effect Chart

Exampie (Continued)

(B)

Internal transformer
faults

Performed gas and
oil anlysis and
evaluation showed no

sign of problems

©® Independent Analysis
and evaluation

@ SS evaluation also

(D)

Short circuit in SPR

(C)

Cover gas pressure
too high

Found cover gas at
higher than normal

pressure, but below
setpoint

@ Post-trip inspection
of gauges

©® Operators log

(E)

Pressure integrity
failure

Operation set pressure
higher to prevent
negative pressures in
the winter and this

a hot summer day.
Pressure within limits.

® Verbal discussion
with Operations
Department personnel

SPR disassembled and
found in perfect

working order

® Bench testing per
procedure

® Visual inspection

Found a test relief-type
valve on SPR with a
design set-point of 10 psig
and an actual setpoint of

A B nein
5.9 pPSig

From (C) above we know

xformer pressure was approx.
5 psig - cause of trip

® Bench testing of relief

type test valves

Figure D-2. Continued
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APPENDIX E - CHANGE ANALYSIS

Change Analysis looks at a problem by analyzing the deviation between what is expected and what actually
happened. The evaluator essentially asks what differences occurred to make the outcome of this task or
activity different from all the other times this task or activity was successfully completed.

This technique consists of asking the questions. What? When? Where? Who? How? Answering these
guestions should provide direction toward answering the root cause determination question: Why?

Primary and secondary questions included within each category will provide the prompting necessary to
thoroughly answer the overall question. Some of the questions will not be applicable to any given
condition. Some amount of redundancy exists in the questions to ensure that all items are addressed.
Several key elements include the following:

Consider the event containing the undesirable consegquences.

Consider a comparable activity that did not have the undesirable consequences.

Compare the condition containing the undesirable consequences with the reference
activity.

Set down all known differences whether they appear to be relevant or not.

Analyze the differences for their effects in producing the undesirable consequences. This
must be done with careful attention to detail, ensuring that obscure and indirect
relationships are identified (e.g., a change in color or finish may change the heat transfer
parameters and consequently affect system temperature).

Integrate information into the investigative process relevant to the causes of, or the
contributors to, the undesirable consequences.

Change Analysisis agood technique to use whenever the causes of the condition are obscure, you do not
know where to start, or you suspect a change may have contributed to the condition.

Not recognizing the compounding of change (e.g., a change made five years previously combined with a
change made recently) is a potential shortcoming of Change Analysis. Not recognizing the introduction of
gradual change as compared with immediate change aso is possible.

This technique may be adequate to determine the root cause of arelatively simple condition. In general,
though, it is not thorough enough to determine all the causes of more complex conditions.

Figure E-1 shows the six steps involved in Change Analysis. Figure E-2 is the Change Analysis worksheet.
The following questions help identify information required on the worksheet.

WHAT?
What is the condition?
What occurred to create the condition?
What occurred prior to the condition?

What occurred following the condition?
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WHEN?

What activity was in progress when the condition occurred?
What activity was in progress when the condition was identified?
- Operational evolution in the work space?

Surveillance test?
Power increase/decrease?
Starting/stopping equipment?

- Operational evolution outside the work space?

Valve line-up?

Fuel handling?

Removing equipment from service?
Returning equipment to service?

- Maintenance activity?

Surveillance?

Corrective maintenance?
Modification installation?
Troubleshooting?

Training activity?
What equipment was involved in the condition?

- What equipment initiated the condition?
. What equipment was affected by the condition?
- What equipment mitigated the condition?
. What is the equipment’s function?
- How does it work?
- How isit operated?
- What failed first?
- Did anything else fail due to the first problem?
What form of energy caused the equipment problem?
- What are recurring activities associated with the equipment?
- What corrective maintenance has been performed on the equipment?
- What modifications have been made to the equipment?

What system or controls (barriers) should have prevented the condition?

What barrier(s) mitigated the consequences of the condition?

When did the condition occur?
What was the facility’ s status at the time of occurrence?
When was the condition identified?

What was the facility’s status at the time of identification?
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What effects did the time of day have on the condition? Did it affect:
- Information availability?

- Personnel availability?

- Ambient lighting?

- Ambient temperature?

Did the condition involve shift-work personnel? If so:

- What type of shift rotation was in use?
- Where in the rotation were the personnel ?

For how many continuous hours had any involved personnel been working?

WHERE?

Where did the condition occur?

What were the physical conditions in the area?

Where was the condition identified?

Was location a factor in causing the condition?

- Human factor?
Lighting?
Noise?
Temperature?
Equipment labeling?
Radiation levels?
Personal protective equipment required in the area?
Radiological protective equipment required in the area?
Accessibility?
Indication availability?
Other activities in the area?
What position is required to perform tasks in the area?

Equipment factor?
Humidity?
Temperature?
Cleanliness?
HOW?
. Was the condition an inappropriate action or was it caused by an inappropriate action?

- An omitted action?

- An extraneous action?

- An action performed out of sequence?

- An action performed to atoo small of a degree? To atoo large of a degree?

. Was procedure use afactor in the condition?
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WHO?

- Was there an applicable procedure?
- Was the correct procedure used?
- Woas the procedure followed?

Followed in sequence?
Followed "blindly"--without thought?

- Woas the procedure:

Legible?

Misleading?

Confusing?

An approved, current revision?

Adequate to do the task?

In compliance with other applicable codes and regulations?

- Did the procedure:

Have sufficient detail?

Have sufficient warnings and precautions?
Adequately identify techniques and components?
Have steps in the proper sequence?

Cover al involved systems?

Require adequate work review?

Which personnel:

- Were involved with the condition?
- Observed the condition?

- Identified the condition?

- Reported the condition?

- Corrected the condition?

- Mitigated the condition?

- Missed the condition?

What were:

- The qualifications of these personnel?

- The experience levels of these personnel?

- The work groups of these personnel?

- The attitudes of these personnel?

- Their activities at the time of involvement with the condition?

Did the personnel involved:

- Have adequate instruction?
- Have adequate supervision?
- Have adequate training?

- Have adequate knowledge?
- Communicate effectively?
- Perform correct actions?

- Worsen the condition?

- Mitigate the condition?
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Occurrence
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Consequence

7%

4.

Set Down
Differences

%\é\‘\\ WAV
Compare
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Comparable
Activity without
Undesirabie
Consequence

2.

Figure E-1. Six Steps Involved in Change Analysis
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Change Factor

Change Analysis Work Sheet |

Questions to

Difference/Change Effect Answer

What

(Conditions, occurrence,
activity, equipment)

When

(Occurred, identified,
plant status, schedule)

Where
{Physicai iocation,
environmental conditions)

How

(Work practice, ommission,
extraneous action, out of
sequence procedure}

LA

vvno

(Personnel involved,
training, qualification,
supervision)

Figure E-2. Change Analysis Worksheet
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APPENDIX F - BARRIER ANALYSIS

There are many things that should be addressed during the performance of a Barrier Analysis. NOTE: In
this usage, a barrier is from Management Oversight and Risk Tree (MORT) terminology and is something
that separates an affected component from an undesirable condition/situation. Figure F-I provides an
example of Barrier Analysis. The questions listed below are designed to aid in determining what barrier
failed, thus resulting in the occurrence.

What barriers existed between the second, third, etc. condition/situation and the second, third, etc.
problems?

If there were barriers, did they perform their functions? Why?

Did the presence of any barriers mitigate or increase the occurrence severity? Why?
Were any barriers not functioning as designed? Why?

Was the barrier design adequate? Why?

Were there any barriers in the condition/situation source(s)? Did they fail? Why?
Were there any barriers on the affected component(s)? Did they fail? Why?

Were the barriers adequately maintained?

Were the barriers inspected prior to expected use?

Why were any unwanted energies present?

Is the affected system/component designed to withstand the condition/situation without the barriers?
Why?

What design changes could have prevented the unwanted flow of energy? Why?
What operating changes could have prevented the unwanted flow of energy? Why?
What maintenance changes could have prevented the unwanted flow of energy? Why?
Could the unwanted energy have been deflected or evaded? Why?

What other controls are the barriers subject to? Why?

Was this event foreseen by the designers, operators, maintainers, anyone?

Isit possible to have foreseen the occurrence? Why?

Isit practical to have taken further steps to have reduced the risk of the occurrence?
Can this reasoning be extended to other similar systems/components?

Were adequate human factors considered in the design of the equipment?

What additional human factors could be added? Should be added?
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I's the system/component user friendly?

I's the system/component adequately labeled for ease of operation?

I's there sufficient technical information for operating the component properly? How do you know?
Is there sufficient technical information for maintaining the component properly? How do you know?
Did the environment mitigate or increase the severity of the occurrence? Why?

What changes were made to the system/component immediately after the occurrence?

What changes are planned to be made? What might be made?

Have these changes been properly, adequately analyzed for effect?

What related changes to operations and maintenance have to be made now?

Are expected changes cost effective? Why? How do you know?

What would you have done differently to have prevented the occurrence, disregarding all economic
considerations (as regards operation, maintenance, and design)?

What would you have done differently to have prevented the occurrence, considering all economic
concerns (as regards operation, maintenance and design)?
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Work Task: Clean Relay Contact
Occurrence: Reactor Trip

Sequence of Events:

System Tagout Warning Tag Maintenance Electricians Reactor
Requested — Hung —® Electricians —® Follow — .
Given Procedure T!’!p
Assignment
Barriers Analysis:
Tagout Tagout Communications Procedure Training
\Mf:a:if:\ :> Process ¥ Process Process - o # Qccurrence
VVUIR FIULESS Step 1 Step 2 Interface

MWR requests Tag hung on Electricians given Electricians Electricians
de-energizing P689 - only MWR to work, which go to P690 and never trained
two panels so P690 is still references a Maint. begin procedure. to always
relays can be energized. Procedure, but Procedure has no check power
cleaned. Opera- not told of change step to verify supply prior to
tions will only in scope by dead power working on
allow one panel foreman. supply before electrical
at atime to be starting. They equipment.
tagged out. open first relay
Electrical foreman and plant trips.
told and agrees.

Barrier Barrier Barrier Barrier Barrier

Holds Holds Fails Fails Fails

Figure F-1. Examples of Barrier Analysis
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APPENDIX G - MANAGEMENT OVERSIGHT AND
RISK TREE (MORT) ANALYSIS

A Mini-MORT analysis chart is shown in Figure G-1. This chart is a checklist of what happened (less-
than-adequate specific barriers and controls) and why it happened (less-than-adequate management). To
perform the MORT analysis:

1. Identify the problem associated with the occurrence and list it as the top event.

2. Identify the elements on the "what" side of the tree that describe what happened in the occurrence
(what barrier or control problems existed).

3. For each barrier or control problem, identify the management elements on the "why" side of the
tree that permitted the barrier control problem.

4. Describe each of the identified inadequate elements (problems) and summarize your findings.

These findings can then be related to the ORPS cause codes using the worksheets in Appendix B. For
critical self-assessment (not an ORPS requirement), the findings can aso be related to MORT elements
given in Figure G-2, MORT Based Root Cause Analysis Form. To do this, enter the findings in the left-
hand column. Next, select the MORT elements from the top of the root cause form that most closely
relate to the finding by placing a check in the column below the MORT elements and on the same line
where the finding is listed (more than one element can be related to a single finding.) Then, sum the
number of checks under each MORT element (the sum can be entered at the bottom of the page even
though there is no place designated on the form). The relative number of checks under each MORT
element (the sum of all the findings) is a measure of how widespread the element inadequacy is. The
results guide the specific and generic corrective actions.

A brief explanation of the "what" and "why" may assist in using mini-MORT for causal analyses.

When atarget inadvertently comesin contact with a hazard and sustains damage, the event is an accident.
A hazard is any condition, situation, or activity representing a potential for adversely affecting economic
values or the hedlth or quality of people’s lives. A target can be any process, hardware, people, the
environment, product quality, or schedule--anything that has economic or personal value.

What prevents accidents or adverse programmatic impact events?

Barriers that surround the hazard and/or the target and prevent contact or controls and
procedures that ensure separation of the hazard from the target

Plans and procedures that avoid conflicting conditions and prevent programmatic impacts.
In a facility, what functions implement and maintain these barriers, controls, plans, and procedures?

Identifying the hazards, targets, and potential contacts or interactions and specifying the
barriers/controls that minimize the likelihood and consequences of these contacts

Identifying potential conflicts/problems in areas such as operations, scheduling, or quality
and specifying management policy, plans, and programs that minimize the likelihood and
consequences of these adverse occurrences

Providing the physical barriers: designing, instalation, signs/warnings, training or
procedures
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Providing planning/scheduling, administrative controls, resources, or constraints

Verifying that the barriers/controls have been implemented and are being maintained by
operational readiness, inspections, audits, maintenance, and configuration/change control

Verifying that planning, scheduling, and administrative controls have been implemented
and are adequate

Policy and policy implementation (identification of requirements, assignment of
responsibility, alocation of responsibility, accountability, vigor and example in leadership
and planning).

Cause definitions used with this method are similar to those in DOE Order 5000.3A:

A cause (causal factor) is any weakness or deficiency in the barrier/control functions or in the
administration/management functions that implement and maintain the barriers/controls and the plans/
procedures.

A causal factor chain (sequence or series) isalogical hierarcha chain of causal factors that
extends from policy and policy implementation through the verification and implementation functions to
the actual problem with the barrier/control or administrative functions.

A direct cause is a barrier/control problem that immediately preceded the occurrence and
permitted the condition to exist or adverse event to occur. Since any element on the chart can be an
occurrence, the next upstream condition or event on the chart is the direct cause and can be a
management factor. (Management is seldom a direct cause for areal-time loss event such asinjury or
property damage but may very well be a direct cause for conditions.)

A root cause is the fundamental cause which, if corrected, will prevent recurrence of this and
similar events. Thisisusually not a barrier/control problem but aweakness or deficiency in the identifica-
tion, provision, or maintenance of the barriers/controls or the administrative functions. In the context of
DOE Order 5000.3A, a root cause is ordinarily control-related involving such upstream elements as
management and administration. In any case, it is the original or source cause.

A contributing cause is any cause that had some bearing on the occurrence, on the direct cause, or
on the root cause but is not the direct or the root cause.
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APPENDIX H - HUMAN PERFORMANCE EVALUATION

a. Input detection

b. Input understanding
c. Action selection

d. Action execution.

Facility and equipment operability, procedures and documcentation, and management attitudes are
al part of the work environment that needs to be evaluated for each of these steps. Common problems
that need to be considered are:

. Cognitive overload
Cognitive underload/boredom
Habit intrusion
Lapse of memory/recall
Spatial misorientation
Mindset/preconceived idea
Tunnel vision or lack of big picture
Unawareness
Wrong assumptions made
. Reflect/instinctive action
. Thinking and actions not coordinated
Insufficient degree of attention applied
Shortcuts evoked to complete job
Complacency/lack of perceived need for concern
Confusion
Misdiagnosis
Fear of failure/consequences
Tired/fatigued.

e e e o

Where high risk is very sensitive to noncompliance with requirements, each of the human
performance factors should be considered in order to achieve a high degree of reliability. These factors
also should be considered in system design/control and operator training, as well as causal factor
determination and corrective action decisions.
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United States Court of Appeals

FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued September 12, 2008 Decided December 19, 2008
No. 02-1135

SIERRA CLUB,
PETITIONER

V.

ENVIRONMENTAL PROTECTION AGENCY
AND STEPHEN L. JOHNSON, ADMINISTRATOR,
ENVIRONMENTAL PROTECTION AGENCY,
RESPONDENTS

AMERICAN CHEMISTRY COUNCIL, ET AL.,
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On Petitions for Review of a Final Action
of the Environmental Protection Agency

James S. Pew and Keri N. Powell argued the cause and filed
the briefs for petitioner.

Daniel R. Dertke, Attorney, U.S. Department of Justice,
argued the cause for respondent. With him on the brief were
John C. Cruden, Deputy Assistant Attorney General, and Sheila
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Igoe, Counsel, U.S. Environmental Protection Agency.

Leslie S. Ritts, Charles H. Knauss, Sandra P. Franco,
Lorane F. Hebert, Leslie A. Hulse, Susan T. Conti, John P.
Wagner, William H. Lewis Jr., Thomas J. Graves, Richard S.
Wasserstrom, and Maurice H. McBride were on the brief for
intervenors in support of respondent. Sam Kalen, Michael A.
McCord, Jeffrey C. Nelson, Richard A. Penna, Michael B.
Wigmore, David F. Zoll entered appearances.

Before: ROGERS, TATEL, Circuit Judges, and RANDOLPH,
Senior Circuit Judge.

Opinion for the Court by Circuit Judge ROGERS.
Dissenting opinion by Senior Circuit Judge RANDOLPH.

ROGERS, Circuit Judge: Petitioners challenge the final rules
promulgated by the Environmental Protection Agency
exempting major sources of air pollution from normal emission
standards during periods of startups, shutdowns, and
malfunctions (“SSM”) and imposing alternative, and arguably
less onerous requirements in their place.! Because the general
duty that applies during SSM events is inconsistent with the
plain text of section 112 of the Clean Air Act (“CAA”), even
accepting that “continuous™ for purposes of the definition of
“emission standards” under CAA section 302(k) does not mean
unchanging, the SSM exemption violates the CAA’s
requirement that some section 112 standard apply continuously.
Accordingly, we grant the petitions and vacate the SSM
exemption.

1 40 C.F.R. § 63.6(e)(1)(i);, ()(1), and (h)(1).

e
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CAA section 112 designates over one hundred pollutants as
“hazardous,” 42 U.S.C. § 7412(b)(1), and directs the
Administrator of EPA to list all categories of “major sources”
of hazardous air pollutants (“HAPs”), id. § 7412(c)(1), and to
establish for each “emissions standards” requiring “the
maximum degree of reduction in emissions,” id. § 7412(d)(2).
These controls are referred to as maximum achievable control
technology (“MACT”) standards. See Natural Resources Def.
Council v. EPA, 489 F.3d 1364, 1368 (D.C. Cir. 2007). Section
112 also sets a “MACT floor,” id., requiring that standards
“shall not be less stringent than the emission control that is
achieved in practice by the best controlled similar source,” 42
U.S.C. § 7412(d)(3). After eight years, under section 112(f),
EPA is to revisit and potentially revise the emissions standards
for each source category to ensure that they “provide an ample
margin of safety to protect public health,” id. § 7412(f)(2)(A).
“Emission standard” is defined in section 302(k) as “a
requirement established by the State or the Administrator which
limits the quantity, rate, or concentration of emissions of air
pollutants on a continuous basis, including any requirement
relating to the operation or maintenance of a source to assure
continuous emission reduction, and any design, equipment, work
practice or operational standard promulgated under this
chapter.” 42 U.S.C. § 7602(k).

In addition to revising section 112, the 1990 Amendments
also added Title V, which establishes a permit program to better
monitor compliance with emissions standards. “Each permit. ..
shall include enforceable emission limitations and standards, a
schedule of compliance, . . . and such other conditions as are
necessary to assure compliance with applicable requirements of
this chapter.” Id. § 7661c(a). Sources are required to certify
that they are in compliance with the applicable requirements of
the permit “and to promptly report any deviations from permit
requirements to the permitting authority.” Id. § 7661b(b)(2).
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Title V further creates a “permit shield” for sources, ensuring
that compliance with the permit is “deemed compliance with
other applicable provisions” of the CAA. Id. § 7661c(f). “Any
permit application, compliance plan, permit, and monitoring or
compliance report” under Title V must be “ma[d]e available to
the public.” Id. § 7661a(b)(8).

In the 1970s EPA had determined that excess emissions
during SSM periods are not considered violations of CAA
emissions standards under section 111.” Although sources were
“exempt[ed] from compliance with numerical emissions limits”
during SSM events, 42 Fed. Reg. 57,125, EPA required that
“la]t all times, including periods of [SSM], owners and
operators shall, to the extent practicable, maintain and operate
any affected facility including associated air pollution control
equipment in a manner consistent with good air pollution control
practice for minimizing emissions,” 40 C.F.R. § 60.11(d). EPA
refers to sources’ obligation to minimize emissions to the
greatest extent possible as the “general duty” standard. See, e.g.,
70 Fed. Reg. 43,992, 43,993 (July 29, 2005).

In 1994, EPA adopted the SSM exemption for section 112.
National Emission Standards for [HAPs] for Source Categories.:
General Provisions, 59 Fed. Reg. 12,408 (Mar. 16, 1994) (1994
Rule”).” Each source was thus exempted from the numerical

2 Standards of Performance for New Stationary Sources, 42
Fed. Reg. 57,125 (Nov. 1, 1977); see, e.g., 51 Fed. Reg. 27,956,
27,970 (Aug. 4, 1986). Section 111 left to the Administrator’s
discretion the establishment of emissions standards for pollutants from
sources while section 112 mandated the establishment of emissions
standards for over 100 HAPs. See New Jersey v. EPA, 517 F.3d 574,
580 n.1 (D.C. Cir. 2008).

3 “The General Provisions have the legal force and effect of
standards, and they may be enforced independently of relevant
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limits set for emission control pursuant to section 112 and only
the general duty would apply. However, in order to avoid a
blanket exemption, EPA required each source to develop and
implement an SSM plan. “The purpose of the plan [was] for the
source to demonstrate how it will do its reasonable best to
maintain compliance with the standards, even during [SSMs].”
Id. at 12,423. Each SSM plan was to “describe[], in detail,
procedures for operating and maintaining the source during
periods of [SSM] and a program of corrective action for
malfunctioning process and air pollution control equipment used
to comply with the relevant standard.” Id. at 12,439. The EPA
Administrator could require changes to the SSM plan if it was
inadequate. /d. at 12,440. The plan was incorporated by
reference into the source’s Title V permit, 59 Fed. Reg. at
12,439, and thereby subject to prior approval by the State
permitting authority, 58 Fed. Reg. 42,760, 42,768 (Aug. 11,
1993). Under the CAA, the SSM plan was to be made publicly
available, 42 U.S.C. § 7661a(b)(8), and served as a safe harbor
during SSM events, id. § 7661c(f).

In 2002, EPA removed the requirement that a source’s Title
V permit incorporate the SSM plan, and instead determined that
a source’s Title V permit must simply require the source to
adopt an SSM plan and to abide by it.* Because the SSM plan
was no longer itself part of the permit and could be revised

standards.” 59 Fed. Reg. at 12,408. The requirements of the General
Provisions are superceded by any category-specific standard. See id.
at 12,409,

4 National Emission Standards for Hazardous Air Pollutants

Jor Source Categories: General Provisions; and Requirements for

Control Technology Determinations for Major Sources in Accordance

with Clean Air Act Sections, Sections 112(g) and 11 2(j), 67 Fed. Reg.
16,582 (Apr. 5, 2002) (“2002 Rule”).
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without formal revision of the permit, it was no longer subject
to prior approval, and was no longer eligible for the permit
shield. Id.  Additionally, “to minimize the unnecessary
production of the SSM plan,” 66 Fed. Reg. 16,318,16,326 (Mar.
23,2001), the SSM plan was to be made publicly available only
upon request. /d. The Sierra Club sought reconsideration and
filed a petition for review of the 2002 Rule, and as part of a
settlement agreement, EPA proposed “modest” changes to the
SSM plan regulations, 67 Fed. Reg. 72,875, 72,879 (Dec. 9,
2002), namely that sources must submit their SSM plans to the
permitting authority along with their Title V permit applications.

In the final rule adopted in 2003, however, EPA “decided
instead to adopt a less burdensome approach,” requiring
members of the public to make a “specific and reasonable
request” of the permitting authority to request the SSM plan
from the source. 68 Fed. Reg. at 32,591. The Sierra Club
challenged the 2003 Rule in a new petition for review, which
was consolidated with its previous challenge. The Natural
Resources Defense Council (“NRDC”) also filed a petition for
reconsideration on the ground that any limitation on the public
availability of the SSM plans was unlawful. EPA agreed to take
comment on the new SSM provisions, and the consolidated
cases were held in abeyance pending reconsideration.

In 2006, EPA retracted the requirement that sources

5 National Emission Standards for Hazardous Air Pollutants
for Source Categories: General Provisions; and Requirements for
Control Technology Determinations for Major Sources in Accordance
with Clean Air Act Sections, Sections 112(g) and 112(j), 68 Fed. Reg.
32,586, 32,591 (May 30, 2003) (“2003 Rule”)
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implement their SSM plans during SSM periods.® According to
EPA, “[t]his is consistent with the concept that the plan specifics
are not applicable requirements [under Title V] and thus cannot
be required to be followed. Nonetheless, the general duty to
minimize emissions remains intact and is the applicable
requirement.” 70 Fed. Reg. 43,992, 43,994 (Jul. 29, 2005).
Post-event reporting requirements provided that sources must
describe what actions were taken to minimize emissions “any
time there is an exceedance of an emission limit . . . and thus a
possibility that the general duty requirement was violated.” 71
Fed. Reg. at 20,448. [EPA clarified that reporting and
recordkeeping is only required when a start up or shut down
caused the applicable emission standard to be exceeded, and “for
any occurrence of malfunction which also includes potential
exceedances.” Id at 20,447. EPA also eliminated the
requirement that the Administrator obtain a copy of a source’s
SSM plan upon request from a member of the public and
determined that the public may only access those SSM plans
obtained by a permitting authority. The permitting authorities,
in turn, “still have the discretion to obtain plans requested by the
public, but will not be required to do so0.” Id.

Petitioners’ now contend that the exemption from

6 National Emission Standards for Hazardous Air Pollutants:
General Provisions, 71 Fed. Reg. 20,446, 20,447 (Apr. 20, 2006)
(2006 Rule™).

7 The Coalition for a Safe Environment (“CFASE”)
petitioned for reconsideration of EPA’s conclusion that a source’s
“Title V permit will assure its compliance with the general duty to
minimize emissions during [SSM] events merely by requiring the
facility to file a report affer such an event.” CFASE, Comment Letter,
Petition for Reconsideration of “National Emission Standards for
Hazardous Air Pollutants: General Provisions,” 71 Fed. Reg. 20,446
(June 19, 2006). EPA denied reconsideration, 72 Fed. Reg. 19,385
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compliance with emissions standards during SSM events is both
unlawful and arbitrary, and that the 2002, 2003, and 2006 rules
unlawfully and arbitrarily fail to “assure compliance” with
“applicable requirements” under Title V. Upon determining that
we have jurisdiction, we turn to petitioners’ challenges to the
rules.

1.

The CAA provides that “[a]ny petition for review under this
subsection shall be filed within sixty days from the date notice
of such promulgation, approval, or action appears in the Federal
Register.” 42 U.S.C. § 7607(b)(1). EPA maintains that
petitioners have waived their challenge to the SSM exemption
by not challenging the 1994 Rule articulating that the general
duty standard replaces section 112 emissions standards during
SSM events. Petitioners, noting that “EPA received repeated
comments on the illegality of its SSM exemption in the course
of its rulemaking -- which covered more than six years,
generated three separate proposals and necessitated three
petitions for reconsideration,” Petrs. Br. 29, respond that
“rulemakings that significantly change the context for a
regulatory provision can re-open it for comment, even if an
agency does not change the provision itself,” id., and that this is
what happened here.

Under the reopening doctrine, the time for seeking review
starts anew where the agency reopens an issue “by holding out
the unchanged section as a proposed regulation, offering an
explanation for its language, soliciting comments on its
substance, and responding to the comments in promulgating the

(Apr. 18, 2007), and CFASE petitioned for review. This petition
along with the other challenges to the 2006 Rule were consolidated
with the previous petitions for review.
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regulation in its final form.” Am. Iron & Steel Inst. v. EPA, 886
F.2d 390, 397 (D.C. Cir. 1989); see P&V Enters. v. U.S. Army
Corps of Eng'rs., 516 F.3d 1021, 1023-24 (D.C. Cir. 2008);
Ohio v. EPA, 838 F.2d 1325, 1328 (D.C. Cir. 1988). Inits 2003
rulemaking, EPA discussed revisions to its SSM plan
requirements, but asserted that “[n]othing in these revisions is
intended . . . to change the general principle that compliance
with a MACT standard is not mandatory during periods of
[SSM].” 67 Fed. Reg. at 72,880. In response to Sierra Club’s
comments questioning the legality of the SSM exemption, EPA
stated: “We believe that we have discretion to make reasonable
distinctions concerning those particular activities to which the
emission limitations in a MACT standard apply, and we,
therefore, disagree with the legal position taken by the Sierra
Club.” 2003 Rule, 68 Fed. Reg. at 32,590. However, “when the
agency merely responds to an unsolicited comment by
reaffirming its prior position, that response does not create a
new opportunity for review. Nor does an agency reopen an
1ssue by responding to a comment that addresses a settled aspect
of some matter, even if the agency had solicited comments on
unsettled aspects of the same matter.” Kennecott Utah Copper
Corp. v. Dep 't of Interior, 88 F.3d 1191, 1213 (D.C. Cir. 1996);
see also Am. Iron, 886 F.2d at 398. Moreover, when EPA
received unsolicited comments on this issue in its 2006
rulemaking, it explained that “[t]hese commenters raise issues
that are outside of the scope of this rulemaking. The general
duty provision has been in place since 1994.” 71 Fed. Reg. at
20,449; ¢f. PanAmSat Corp. v. FCC, 198 F.3d 890, 897 (D.C.
Cir. 1999). Such agency conduct is not tantamount to an actual
reopening.

However, petitioners contend that the 2006 Rule “has
completely changed the regulatory context for its SSM
exemption by stripping out virtually all of the SSM plan
requirements that it created to contain that exemption.” Petrs.
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Br. at 29. In Kennecott, this court established that an “agency’s
decision to adhere to the status quo ante under changed
circumstances” can “constructively reopen[]” a rule “by the
change in the regulatory context.” 88 F.3d at 1214. A
constructive reopening occurs if the revision of accompanying
regulations “significantly alters the stakes of judicial review,”
id. at 1227, as the result of a change that “could have not been
reasonably anticipated,” Envtl. Def v. EPA, 467 F.3d 1329,
1334 (D.C. Cir. 2006).

Petitioners recount, and EPA does not dispute, that:

To avoid creating a “blanket exemption from emission
limits,” EPA’s 1994 rule required that (1) sources
comply with their SSM plans during periods of SSM;
(2) SSM plans be reviewed and approved by permitting
authorities like any other applicable requirement; (3)
SSM plans be unconditionally available to the public,
which could participate in evaluating their adequacy in
the permit approval process; and (4) SSM plan
provisions be directly enforceable requirements. 59
Fed. Reg. at 12423 []. In the rulemakings challenged
here, however, EPA has eliminated all of these
safeguards. SSM plans are no longer enforceable
requirements, and EPA has expressly retracted the
requirement that sources comply with them. 71 Fed.
Reg. at 20447 []. EPA also has eliminated any
requirement that SSM plans be vetted for adequacy and
any opportunity for citizens to see or object to them.
Id. [].

Petrs. Br. at 29-30. These are not mere “minor changes,” Envtl.
Def., 467 F.3d at 1333. In so modifying the SSM plan
requirements, EPA has constructively reopened the SSM
exemption. While the text of the general duty itself did not
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change, “EPA has completely changed the regulatory context for
its SSM exemption by stripping out virtually all of the SSM plan
requirements that it created to contain the exemption.” Petrs.
Br. at 29 (emphasis in original).

EPA’s modifications to the SSM plan requirements created
a different regulatory construct as to the means of measuring
compliance with the general duty. Because the general duty
does not include any “numerical emissions limits,” 42 Fed. Reg.
at 57,125, the general duty assumes new shape depending on the
means used to capture that standard. In 1994, EPA determined
that compliance with the general duty on its own was
insufficient to prevent the SSM exemption from becoming a
“blanket” exemption. It established the SSM plan requirements
precisely because the general duty was inadequate. Now EPA
has removed these necessary safeguards. Because the general
duty was defined in 1994 through and housed in the four walls
of the SSM plan requirements, EPA’s modifications to those
requirements have eliminated the only effective constraints that
EPA originally placed on the SSM exemption. The fact that the
regulatory terms defining “the general duty” itself are
unchanged is legally irrelevant because the other “extensive
changes . . . significantly alter[ed] the stakes of judicial review,”
Kennecott, 88 F.3d at 1226-27. Just as the court in Kennecott
agreed with industry that the agency had constructively
reopened a regulation when it incorporated amended regulations
that expanded available remedies and thus altered its financial
incentives for challenging the regulation, so too here from the
perspective of environmental petitioners’ interests and allocation
of resources the general duty “may not have been worth
challenging in [1994], but the [revised] regulations gave [that
duty] a new significance,” id. at 1227. In Kennecott, there were
“new and potentially more onerous provisions,” id., facing
industry; here petitioners face a blanket exemption and a more





12
onerous task in effecting compliance with HAP emission
standards during SSM events.

Although EPA asserts that “the duty to minimize emissions
1s not inextricably linked to the SSM plan,” Resp. Br. at 24, the
rulemaking record shows that “the general duty requirement and
the SSM plan requirements were both elements of a package
deal that EPA devised and sold to the public as adequate
protection from [HAPs] during SSM events,” Petrs. Reply Br.
at 12.  When commenters raised objections to the SSM
exemption in 1994, EPA’s direct response relied upon the SSM
plan as a justification for the relaxed standard:

The EPA believes, as it did at proposal, that the
requirement for a[n] [SSM] plan is a reasonable bridge
between the difficulty associated with determining
compliance with an emission standard during these
events and a blanket exemption from emission limits.
The purpose of the plan is for the source to
demonstrate how it will do its reasonable best to
maintain compliance with standards, even during
[SSMs].”

59 Fed. Reg. at 12,423, EPA attempts now to dismiss this
statement as mere “inartful[] word[ing],” Resp. Br. at 27, but the
fact that EPA’s entire discussion of the proper standard to apply
during SSM events invoked the SSM plan provisions confirms
that the SSM plan and general duty standard are inextricably
linked. Indeed, the explicit purpose of the SSM plan as devised
in 1994 was to “ensure” that facility owners abide by the general
duty. 59 Fed. Reg. at 12,439.

Shifting from a regulatory scheme based on a mandatory
SSM plan that was part of a source’s Title V permit, which is
subject to prior approval with public involvement, see 42 U.S.C.
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§§ 7661a(b)(6), to a regulatory scheme with a non-mandatory
plan providing for no such approval or involvement but only
after-the-fact reporting changed the calculus for petitioners in
secking judicial review, id., and thereby constructively reopened
consideration of the exemption from section 112 emission
standards during SSM events. Petitioners’ challenges to the
SSM exemption are therefore timely.

I11.

On the merits, petitioners contend that EPA’s decision to
exempt major sources from compliance with section 112
emissions standards during SSM events is contrary to the plain
text of the statute and arbitrary and capricious in any event.
EPA and Industry Intervenor respond that EPA’s general-duty
requirement during SSM events is a lawful interpretation of the
statute and a reasonable way to reconcile the need to minimize
emissions with the inherent technological limitations during
SSM events. Challenges to EPA’s interpretation of the CAA are
governed by Chevron U.S.A., Inc. v. NRDC, 467 U S. 837, 842-
843 (1984), in which “the court, as well as the agency, must give
effect to the unambiguously expressed intent of Congress.”
Only if the statute is silent or ambiguous on a particular issue,
may the court defer to the agency’s reasonable interpretation.
Id. at 844. The CAA provides that the court may reverse any
agency action found to be “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.” 42 U.S.C.
§ 7607(d)(9)(A).

Section 112(d) provides that “[e]missions standards”
promulgated thereunder must require MACT standards. 42
US.C. § 7412(d)(2). Section 302(k) defines “emission
standard” as “a requirement established by the State or the
Administrator which limits the quantity, rate, or concentration
of emissions of air pollutants on a continuous basis, including
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any requirement relating to the operation or maintenance of a
source to assure continuous emission reduction, and any design,
equipment, work practice or operational standard promulgated
under this chapter.” Id. § 7602(k). Petitioners contend that,
contrary to the plain text of this definition, “EPA’s SSM
exemption automatically excuses sources from compliance with
emission standards whenever they start up, shut down, or
malfunction, and thus allows sources to comply with emission
standards on a basis that is not ‘continuous.”” Petrs. Br. at 23.
EPA responds that the general duty that applies during SSM
events “along with the limitations that apply during normal
operating conditions, together form an uninterrupted, i.e.,
continuous, limitation because there is no period of time during
which one or the other standard does not apply,” Respt.’s Br. at
31. “Although Chevron step one analysis begins with the
statute’s text,” the court must examine the meaning of certain
words or phrases in context and also “exhaust the traditional
tools of statutory construction, including examining the statute’s
legislative history to shed new light on congressional intent,
notwithstanding statutory language that appears superficially
clear.” Am. Bankers Ass’n v. Nat'l Credit Union Admin., 271
F.3d 262, 267 (D.C. Cir. 2001) (citations and quotation marks
omitted).

EPA suggests that the general duty is “part of the operation
and maintenance requirements with which all sources subject to
a section 112(d) standard must comply,” Respt.’s Br. at 33,
pointing to section 302(k)’s statement that an “emission
standard” includes “any requirement relating to the operation or
maintenance of a source to assure continuous emission
reduction,” 42 U.S.C. § 7602(k). Section 302(k)’s inclusion of
this broad phrase in the definition of “emission standard”
suggests that emissions reduction requirements “assure
continuous emission reduction” without necessarily
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continuously applying a single standard. Indeed, this reading is
supported by the legislative history of section 302(k):

By defining the terms ‘emission limitation,” ‘emission
standard,’ and ‘standard of performance,” the
committee has made clear that constant or continuous
means of reducing emissions must be used to meet
these requirements. By the same token, intermittent or
supplemental controls or other temporary, periodic, or
limited systems of control would not be permitted as a
final means of compliance.

H.R. Rep. 95-294, at 92 (1977), as reprinted in 1977
U.S.C.C.A.N.1077,1170. “Congress’s primary purpose behind
requiring regulation on a continuous basis” appears, as one
circuit has suggested, to have been “to exclude intermittent
control technologies from the definition of emission
limitations,” Kamp v. Hernandez, 752 F.2d 1444, 1452 (9th Cir.
1985).

When sections 112 and 302(k) are read together, then,
Congress has required that there must be continuous section
112-compliant standards. The general duty is not a section 112-
compliant standard. Admitting as much, EPA states in its brief
that the general duty is neither “a separate and independent
standard under CAA section 112(d),” nor “a free-standing
emission limitation that must independently be in compliance”
with section 112(d), nor an alternate standard under section
112(h). Respt.’s Br. 32-34. Because the general duty is the only
standard that applies during SSM events — and accordingly no
section 112 standard governs these events — the SSM exemption
violates the CAA’s requirement that some section 112 standard
apply continuously. EPA has not purported to act under section
112(h), providing that a standard may be relaxed “if it is not
feasible in the judgment of the Administrator to prescribe or
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enforce an emission standard for control of a [HAP],” id. §
7412(h)(1), based on either a (1) design or (2) source specific
basis, id. § 7412(h)(2)(A), (B).

EPA’s suggestion that it has “discretion to make reasonable
distinctions concerning those particular activities to which the
emission limitations in a MACT standard apply,” 68 Fed. Reg.
at 32,590, belies the text, history and structure of section 112.
“In 1990, concerned about the slow pace of EPA’s regulation of
HAPs, Congress altered section 112 by eliminating much of
EPA’s discretion in the process.” New Jersey, 517 F.3d at 578.
In requiring that sources regulated under section 112 meet the
strictest standards, Congress gave no indication that it intended
the application of MACT standards to vary based on different
time periods. To the contrary, Congress specifically permitted
the Administrator to “distinguish among classes, types, and sizes
of sources within a category or subcategory in establishing such
standards,” CAA § 112(d)(1), 42 U.S.C. § 7412(d)(1).
Additionally, while recognizing that in some instances it might
not be feasible to prescribe or enforce an emission standard
under § 112, Congress provided in section 112(h) for
establishment of “work practice” or “operational” standards
instead, but, as petitioners point out, “strictly limited this
exception by defining ‘not feasible . . .” to include only [two
types of] situations,” Petrs. Br. 9, and did not authorize the
Administrator to relax emission standards on a temporal basis.
See NRDC, 489 F.3d at 1374.

In sum, petitioners’ challenge to the exemption of major
sources from normal emission standards during SSM is
premised on a rejection of EPA’s claim of retained discretion in
the face of the plain text of section 112. “Where Congress
explicitly enumerates certain exceptions to a general prohibition,
additional exceptions are not to be implied, in the absence of a
contrary legislative intent”. NRDC, 489 F.3d at 1374 (quoting
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TRW Inc. v. Andrews, 534 U.S. 19, 28 (2001)). The 1990
Amendments confined the Administrator’s discretion, see New
Jersey, 517 F.3d at 578, and Congress was explicit when and
under what circumstances it wished to allow for such discretion,
id. at 582. “EPA may not construe [a] statute in a way that
completely nullifies textually applicable provisions meant to
limit its discretion.” New Jersey, 517 F.3d at 583 (quoting
Whitman, 531 U.S. at 485).

Accordingly, we grant the petitions without reaching
petitioners’ other contentions, and we vacate the SSM
exemption. See New Jersey, 517 F.3d at 583 (citing Allied
Signal, Inc. v. U.S. Nuclear Regulatory Comm 'n, 988 F.2d 146,
150-51 (D.C. Cir. 1993)).





RANDOLPH, Senior Circuit Judge, dissenting: 1 do not
agree that we have jurisdiction over Sierra Club’s petition for
judicial review. The original regulations at issue, 40 C.F.R.
§ 63.6(e)—(h) (1994), exempt periods of startup, shutdown, and
malfunction from opacity and non-opacity emission standards.
When EPA promulgated these regulations in 1994, Sierra Club
took no legal action. Yet under the Clean Air Act a petition for
judicial review of an EPA regulation must be filed within 60
days of the regulation’s publication in the Federal Register. 42
U.S.C. § 7607(b)(1).

Of course an agency may give notice and ask for comment
on whether an existing regulation should be modified or
repealed or retained, or it may indicate in response to comments
that it has reconsidered the regulation. See Kennecott Utah
Copper Corp.v. Dep 't of Interior, 88 F.3d 1191, 1214(D.C. Cir.
1996). Or an agency may give its regulation new significance
by altering other regulations incorporating it by reference. See
id. at 1226-27. In any one of these situations the 60-day period
would begin to run again. But nothing of the sort occurred here.
According to Sierra Club, EPA’s rulemakings in 2002, 2003,
and 2006 rendered enforcement of the 1994 startup, shutdown,
and malfunction regulations more difficult. Petr.’s Br. at 29.
Even if true,' that could hardly have amounted to agency
“action” re-promulgating the 1994 regulations, which is what
§ 7607(b)(1) requires as a prerequisite for judicial review. After

'"The majority opinion makes a factual error when it
suggests that the new startup, shutdown, and malfunction
regulations have eliminated a prior requirement that EPA
approve startup, shutdown, and malfunction plans in the course
of its review of Title V permits. Maj. Op. at 12. In fact, the
plans were merely incorporated by reference into Title V
permits; there has never been any requirement that EPA review
or approve the plans before approving permits. See 66 Fed. Reg.
16,318, 16,326 (2001); see also 40 C.F.R. § 63.6(e)(3)(viii)
(1998); 67 Fed. Reg. 16,582, 16,587 (2002).
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all, Sierra Club’s complaint is not that the 1994 regulations are
now hard to enforce; it is instead that the 1994 regulations are
invalid and always have been. The recent rules did not alter the
exemption for startup, shutdown, and malfunction events. The
new rules simply modified requirements for each source’s plan
regarding implementation of the duty to minimize pollution
during the exempt periods. Sierra Club had the option — which
it exercised® — of challenging the new rules on the ground that
the modifications will lead to unacceptable levels of pollution.

In Kennecott, regulated industries sought judicial review of
an allegedly invalid regulation after changes in related
regulations made its enforcement more likely and more punitive.
Sierra Club has no comparable financial incentives capable of
assessment by a court; instead, it presumably has an incentive to
challenge any regulatory change that might lead to increased
pollution. The majority’s rationale implies that each time EPA
changes an emissions regulation, it risks subjecting every related
regulation to challenges from third parties. Such a regime, and
the instability it generates, is intolerable. Perhaps that is why,
until today, we have limited the constructive reopening doctrine
to cases involving regulated entities. See Envtl. Def. v. EPA,
467 F.3d 1329, 1334 (D.C. Cir. 2006).

Although EPA did not reopen its 1994 regulations for
Judicial review, Sierra Club has another option: it may file a
petition to rescind those regulations and, if EPA denies the
petition, Sierra Club may seek judicial review of EPA’s action.

*The majority opinion does not reach Sierra Club’s
argument that the recent rules fail to guarantee enforcement of
applicable emissions standards and therefore violate Title V of
the Clean Air Act.
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See, e.g., Pub. Citizen v. Nuclear Regulatory Comm'n, 901 F.2d
147, 152 (D.C. Cir. 1990). There is no basis for permitting
Sierra Club to circumvent that procedural requirement in this
case. See Kennecott, 88 F.3d at 1214

There is another problem with the majority opinion. It
disposes of the case with an argument not addressed in the brief
of either party — namely, that § 112(h) of the Clean Air Act
provides the only basis for EPA to impose a non-numerical
emissions standard and that the 1994 regulations are unlawful
because they do not comply with the requirements of § 1 12(h).
Sierra Club mentions § 112(h), see Petr.’s Br. at 24, but its
argument that the 1994 regulations are unlawful rests on
§ 302(k)’s requirement that “emission standards” must regulate
air pollutants on a “continuous basis,” id. at 23-24. EPA refers
to § 112(h) only to state that it is irrelevant to the question
whether its “general duty to minimize” is an enforceable
standard satisfying the statutory requirement to regulate sources
on a continuous basis. Resp.’s Br. at 33 n.5. As we have
recognized, a passing mention of an otherwise unbriefed issue
does not normally suffice to preserve the issue. United States v.
Haldeman, 559 F.2d 31, 78 n.113 (D.C. Cir. 1976)."

*The majority attempts to shoehorn its holding into
Sjerra Club’s “continuous basis” arguments, stating that it reads
§ 112 and § 302(k) together to “require[] that there must be
continuous section 112-compliant standards.” Maj. Op. at 15.
But the discussion of § 302(k)’s continuous basis requirement
does no work in the majority’s legal analysis; without the
“continuous basis” requirement, the majority would still hold
that EPA’s standards must be “section 112-compliant.” The
majority’s point is not that EPA has failed to regulate emissions
sources on a continuous basis. See Maj. Op. at 14 (stating that
EPA need not continuously apply a uniform standard). It is
instead that the 1994 rule’s “general duty to minimize” does not





Though there have been exceptions, we have generally
declined to consider issues not briefed by the parties, especially
when the issue is not easy or the record is long and complex, cf.
United States v. Pryce, 938 F.2d 1343, 1347-48,1351 (D.C.Cir.
1991), when doing so would be unfair to the respondent, Envtl.
Def. Fund, Inc. v. Costle, 657 F.2d 275, 284 n.32 (D.C. Cir.
1981), or when the legal issue is particularly important.
Carducci v. Regan, 714 F.2d 171, 177 (D.C. Cir. 1983). Here,
the question whether EPA’s interpretation of § 112 18
permissible is a difficult one, and both the record and the statute
are complex. Here too, EPA has never had a fair opportunity to
address the issue.

meet the requirements of § 112(h). Maj. Op. at 14-16.
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the Clean Air Act (CAA), disapproving revisions to state
implementation plan (SIP). The Court of Appeals, Siler,
Circuit Judge, held that EPA reasonably determined that SIP
revisions did not meet CAA requirements due to proposed
exclusions from emission limitations for sources in certain
startup, shutdown, or malfunction situations.

Affirmed.
West Headnotes

[1] Administrative Law and Procedure £x5669.1
I5Ak669.1 Most Cited Cases

Issues that were not sufficiently raised by petitioners during
agency's comment period were waived for purposes of
appellate review, in action challenging agency decision.

{2} Environmental Law €==683
T49EK683 Most Cited Cases
(Formerly 199k25.15(9) Health and Environment)

Pursuant to  Chevron, Court of Appeals reviews
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malfunction situations but would provide no means for state
to enforce national ambient air quality standards (NAAQS).
Clean Air Act, § 110,42 U.S.C.A. § 7410.

[5] Environmental Law €==258
149Ek238 Most Cited Cases
(Formerly 199k25.6(2) Health and Environment)

Although the Clean Air Act (CAA) grants states
considerable latitude, it nonetheless subjects the states to
strict minimum compliance requirements, adherence with
which must be determined by the Environmental Protection
Agency (EPA). Clean Air Act, § 101 et seq., 42 US.CA Y
7401 et seq.

*182 Gary L. Finkbeiner (argued and briefed), Office of the
Attorney General, Natural Resources Division, Lansing, MI,
Stacy L. Johnson, Honigman, Miller, Schwartz & Cohn,
Detroit, MI, Rhonda L. Ross (briefed), Warner, Norcross &
Judd, Southfield, MI, Steven C. Kohl (argued and briefed),
Howard & Howard, Bloomfield Hills, MI, for Petitioners.

Martin F. McDermott (argued and bricfed), United States
Department of Justice, Environment & Natural Resources
Division, Washington, DC, Louise C. Gross (briefed),
United States Environmental Protection Agency, Office of
Regional Counsel, Region V, Chicago, IL, for Respondent,

*183 Before: SILER and CLAY, Circuit Judges;
STAFFORD, District Judge [FN** 1.

EN** The Honorable William H. Stafford, United
States District Judge for the Northern District of
Florida, sitting by designation.
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OPINION
SILER, Circuit Judge.

{1] Petitioners Michigan Department of Environmental
Quality ("MDEQ") and Michigan Manufacturers
Association ("Manufacturers") appeal the Environmental
Protection Agency's ("EPA") decision under the Clean Air
Act ("CAA"M), 42 US.C. §§ 7401-7671q, disapproving
revisions to a state implementation plan ("SIP") submitted
by the State of Michigan. The question presented for review
is whether the EPA, charged by Congress to determine
whether SIPs provide for attainment and maintenance of
national ambient air quality standards ("NAAQS"), properly
disapproved a Michigan SIP revision that permitted an
automatic exemption for a source that violates emissions
standards if that violation results from startup, shutdown, or
malfunction and meets certain other criteria. [FN1] As set
forth below, we AFFIRM the EPA's decision.

ENI. Petitioners also argued that the EPA
approved similar rules in other states and the EPA's
rulemaking violates the Regulatory Flexibility Act,
5 U.S.C. §§ 601-612 (2000). However, petitioners
failed to sufficiently raise these issues during the
comment period and thus have waived them for
purposes of appellate review.

Under the CAA, Congress requires states to obtain and
maintain NAAQS promulgated by the EPA. See Train v.
NRDC, 421 US. 60, 64, 95 S.Ct. 1470, 43 L.Ed.2d 731
(1975), Section 110 of the CAA focuses on SIPs and
ensures that levels of certain "criteria" pollutants in the
ambient air do not exceed specified healthful levels. For
cach criteria pollutant, EPA promulgates NAAQS sufficient
to protect the public health with an adequate margin of
safety and to protect the public welfare. See 42 USC §
7409(b).

For each NAAQS, states are required to develop a SIP
providing for "implementation, maintenance and
enforcement” of the NAAQS within the states' borders. See
42 US.C. § 7410(2)(2)(C). Although the states are given
broad authority to design programs, the EPA has the final
authority to determine whether a SIP meets the requirements
of the CAA. EPA must disapprove a state’s proposed SIP
that would interfere with any requirement concerning the
state's attainment and maintenance of NAAQS for certain
airborne pollutants. See CAA § 101(b)(1); 42 US.C. §
7401(b).

Pursuant to its statutory responsibilities, EPA has issued
regulations and guidance interpreting and clarifying the SIP
requirements specified under section 110. Since 1977, the
EPA has interpreted all excess emissions as "violations” of
the applicable standards for which "notices of violations"
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could, but not necessarily would, issue. 42 Fed. Reg. 21,472
(April 27, 1977). Under this "enforcement discretion”
approach, a regulator retains discretion to bring an
enforcement action following a violation, depending on the
surrounding circumstances. /d.

The EPA elaborated on this approach in 1982 and 1983,
when Kathleen Bennett, then EPA Assistant Administrator
for Air, Noise and Radiation, issued two memoranda
explaining the agency's policy on excess emissions.
Together, the memoranda explain that excess emissions
must be deemed violations because "any emissions above
the allowable [standard] may cause or contribute to
violations of the national ambient air quality standards." But
a source exceeding the amount allowed under a SIP would
not necessarily be assessed a penalty if the exceedance was
due to a malfunction, provided that the state required the
"commencement of a proceeding to notify the source of its
violation and to determine whether enforcement action
should be undertaken." With regard to excess emissions
during startup and shutdown, the Bennett Memoranda noted
that *184 because such occurrences are part of a source's
normal operations, they "should be accounted for in the
planning, design and implementation of operating
procedures” for the source's process and control equipment.

In 1996, MDEQ submitted a revision of Michigan's SIP to
the EPA for review and approval. See 42 U.S.C. § 7410.
The request included proposed Rules 912, 913 and 914
regulating the startup, shutdown and malfunction ("SSM")
of air emission sources. Rule 912 requires that a source be
operated "consistent with good air pollution control
practices for minimizing emissions during periods of
abnormal conditions, startup, shutdown and malfunction"
and contains notice and reporting requirements during such
episodes. However, Rules 913 and 914 permit excess
emissions resulting from SSM if certain notice, reporting
and other requirements are met. Although petitioners
contend that "Rules 913 and 914 do not provide automatic
exemptions from an enforcement action by the state," the
proposed rules fail to authorize the state regulatory agency,
MDEQ, to review and require revisions to a source's written
emission minimization plan for normal startups or
shutdowns.

In 1997, the EPA proposed to disapprove Michigan's SIP
revision containing the SSM rules. The EPA found that the
rules violated CAA requirements because the state
regulatory agency was not authorized to review and require
revisions to a source's plan and the rules permitted
automatic exemptions for violations of emission standards,
contrary to EPA policy. Further, the EPA found that
proposed Rule 913(d)'s definition of "malfunction” was too
broad because it failed to limit malfunctions to failures that
are "infrequent” and "not reasonably preventable.” The EPA
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also stated that Michigan's air pollution control bypass
provisions, embodied in Rules 913(3)(b) and 914(4)(Db),
were broader than permitted by the Act. Finally, the
alternate emission limitations for startup and shutdowns in
Rule 914¢4)(d) could impermissibly allow relaxations of
CAA requirements, including "new source review”
limitations, new source performance standards, and toxic
requirements. In its final action in 1998, the EPA
disapproved the submitted rules based on the above reasons.

[2][3] The EPA’s disapproval of Michigan's SIP revision is
final agency action subject to judicial review in the courts of
appeals under CAA section 307(b)(1). See 42 US.C. §
7607(b)1). Under Chevron USA., Inc. v, Natwral
Resources Defense Council, Inc., 467 .S, 837, 842-43, 104
S.Ct. 277%, 81 L.Ed.2d 694 (1984), this court reviews the
EPA's interpretation of the CAA under a two-step process:
first, "if Congress has directly spoken to the precise question
at issue the court must give effect to the
unambiguously expressed intent of Congress." /d. Second, if
Congress has been silent or ambiguous about the "precise
question at issue,” then a reviewing court must defer to the
agency's statutory interpretation if it is "reasonable." /d. at
8472-43, 104 5.Ct. 2778, Further, this court is "not [to]
substitute its judgment for that of the agency,” Motur
Vehicle Mfrs. Ass'n v. State Farm Mutual Auto. Ins, Co.
463 U.S. 29,43, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983}, but
rather shows great deference to the statutory interpretation
given by the EPA and the officers charged with the CAA's
administration. See Navistar Int'l Transp. Corp. v. EPA, 941
F.2d 1339, 134142 (6th Cir. 1991).

[4] Petitioners contend that the EPA wrongfully interpreted
section 110 of the CAA as requiring that all excess
emissions due to SSM are violations of the CAA. Further,
petitioners claim that CAA unequivocally grants states the
primary responsibility for regulating air emissions, and that
the EPA cannot mandate specific emission limitations by
disapproving otherwise appropriate state rules. They claim
the proposed rules are appropriate because they administer
the air program *185 through specifying standards of
performance and other requirements.

The Supreme Court explained the review process as

follows:
Under § 110(a)}(2), the Agency is required to approve a
state plan which provides for the timely attainment and
subsequent maintenance of ambient air standards, and
which also satisfies that section’s general requirements.
The Act gives the Agency no authority to question the
wisdom of a State's choices of emission limitations if they
are part of a plan which satisfies the standards of §
110(2)(2).... Thus, so long as the ultimate effect of a
State's choice of emission limitations is compliance with
the national standards for ambient air, the State is at
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liberty to adopt whatever mix of emission limitations it
deems best suited to its particular situation.

[5] Train, 421 U.S. at 79,95 S.Ct. 1470. Although the CAA
grants states considerable latitude, it "nonetheless subjects
the states to strict minimum compliance requirements,”
adherence with which must be determined by the EPA.
Union Electric Co. v, EPA4, 427 U.S. 246, 256-57, 96 5.C1.
2518, 49 L.Ed.2d 474 (1976). The CAA prohibits the EPA
from approving a revision that would interfere with
attainment or any other applicable CAA requirement. See 42
U.S.C. § 7410(k3) and (1). The EPA has issued the
Bennett Memoranda and stated that it interprets the CAA as
disallowing a broad exclusion from source compliance with
emission limitations in S1Ps during SSM periods. Under the
EPA's statutory interpretation, such an exclusion is
inconsistent with the purpose of the CAA's criteria pollutant
provisions, which mandate that the NAAQS be attained and
maintained. Thus, the EPA's deference to a state is
conditioned on the state's submission of a plan "which
satisfies the standards of § 110(a)2)" and which includes
emission limitations that result in compliance with the
NAAQS. Train, 421 U.S. at 79, 95 S.Ct. 1470

Given the deference we owe to the EPA's decision, we
cannot say that EPA's interpretation of section 110 of the
CAA through the Bennett Memoranda is unreasonable.
Under that interpretation, SIPs cannot provide broad
exclusions from compliance with emission limitations
during SSM periods. Michigan's proposed rules jeopardize
ambient air quality, the EPA found, because the rules
excuse compliance from applicable emission limitations and
provide no means for the state to enforce the NAAQS.
Petitioners' reliance on Bethichem Steel v. Gorsuch, 742
F.2d 1028 (7th Cir.1984), and Florida Power and Light Co.
v. Costle, 630 F2d 579 (5th Cir.1981), is therefore
misplaced. In Bethichem Steel, the court ruled the EPA
could not approve part of a state’s proposed SIP while
disapproving another in a way that made the regulation
incorporated into the SIP more stringent than the state
intended. That is not the case here. Further, in Florida
Power, that court held that the EPA could not require the
state to convert its state limitations on relief into a federally
enforceable SIP revision. Here the EPA disapproved
Michigan's entire SIP revision based upon its conclusion
that the proposed rules eliminate the possibility of
enforcement by allowing automatic exemptions for excess
emissions resulting from SSM if the source meets certain
other criteria. Although petitioners argue that "the CAA
does not specify any SSM requirements under Section 110,”
this argument ignores the EPA’s Bennett Memoranda which
clearly state that the EPA will not approve state rules that
excuse excess emissions during SSM.

Further, petitioners fail to offer evidence that Michigan's
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proposed rules will not interfere with the attainment and
maintenance of the NAAQS. The record reflects no analysis
of the rules' impact on NAAQS because the state did not
submit such a demonstration. In addition, although the CAA
gives states primary responsibility to develop SIPs to
maintain NAAQS, Congress requires the EPA to determine
whether a SIP meets the requirements *186 of the Act. The
EPA reasonably concluded that Michigan's proposed SIP
revision did not meet the requirements of the CAA.

AFFIRMED.

230 F3d 181, 31 Envtl. L. Rep. 20,096, 2000 Fed.App.
0361P

END OF DOCUMENT
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TITLE 20 ENVIRONMENTAL PROTECTION

CHAPTER 2  AIR QUALITY (STATEWIDE)

PART 7 EXCESS EMISSIONS

20.2.7.1 ISSUING AGENCY. Environmental Improvement Board.

[20.2.7.1 NMAC - Rp, 20.2.7.1 NMAC, 08/01/08]

20.2.7.2 SCOPE. All geographic areas within the Jurisdiction of the environmental improvement board.
[20.2.7.2 NMAC - Rp, 20.2.7.2 NMAC, 08/01/08]

20.2.7.3 STATUTORY AUTHORITY. Environmental Improvement Act, NMSA 1978, section 74-1-
8(A)(4) and (7), and Air Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section
74-2-5(A), (B) and (C).

[20.2.7.3 NMAC - Rp, 20.2.7.3 NMAC, 08/01/08]

20.2.7.4 DURATION. Permanent.
[20.2.74 NMAC -Rp, 20.2.7.4 NMAC, 08/01/08]

20.2.7.5 EFFECTIVE DATE. 08/01/08, unless a later date 1s cited at the end of a section.
[20.2.7.5 NMAC - Rp, 20.2.7.5 NMAC, 08/01/08]
[The latest effective date of any section in this part is 8/1/2008.]

20.2.7.6 OBJECTIVE,
A. Establish requirements for a source whose operation results in an excess emission.
B. Establish criteria for a source whose operation results in an excess emission to claim an

affirmative defense in an administrative or Judicial enforcement action from a civil penalty.
[20.2.7.6 NMAC - Rp, 20.2.7.6 NMAC, 08/01/08]

20.2.7.7 DEFINITIONS. In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this
part, the following definitions apply.
A. "Air pollution control equipment" means any apparatus, including acid plants, afterburners,

baghouses, cyclones, electrostatic precipitators, flares, incinerators, and particulate or gaseous scrubbers, utilized to
control the emission of a regulated air contaminant, including a fugitive emission.

B. "Air quality regulation or permit condition" means any regulation adopted by the board,
including a federal new source performance standard adopted by reference, or any condition of an air quality permit
issued by the department. National emission standards for hazardous air pollutants and maximum achievable
control technology standards are not included in this definition.

C. "Bypass" means the diversion of a regulated air contaminant around air pollution control
equipment or process equipment.

D. "Excess emission" means the emission of an air contaminant, including a fugitive emission, in
excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit condition.

E. "Malfunction" means any sudden and unavoidable failure of air pollution control equipment or
process equipment beyond the control of the owner or operator, including malfunction during startup or shutdown.
A failure that is caused entirely or in part by poor maintenance, careless operation, or any other preventable
equipment breakdown shall not be considered a malfunction.

F. "Part" means an air quality regulation under Title 20, Chapter 2 of the New Mexico
Administrative Code.

G. "Regular business day" means any day on which state government offices are open for normal
business. Saturdays, Sundays, and official federal and state holidays are not regular business days.

H. "Shutdown" means the cessation of operation of any air pollution control equipment or process
equipment.

1. ""Startup” means the setting into operation of any air pollution control equipment or process
equipment.

[20.2.7.7 NMAC -Rp, 20.2.7.7 NMAC, 08/01/08]
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20.2.7.8 AMENDMENT OR SUPERSESSION OF PRIOR REGULATIONS. This part supersedes
New Mexico Administrative Code ("NMAC") 20.2.7 -- Excess Emissions During Malfunction, Startup, Shutdown,
or Scheduled Maintenance last filed October 30, 1995,

[20.2.7.8 NMAC - Rp, 20.2.7.8 NMAC, 08/01/08]

20.2.7.9 DOCUMENTS. No documents are cited in this part.
[20.2.7.9 NMAC - N, 08/01/08]

20.2.7.10 SEVERABILITY. If any provision of this part, or the application of such provision to any
person or circumstance, is held invalid, the remainder of this part, or the application of such provision to any person
or circumstance other than those as to which it is held invalid, shall not be affected thereby.

[20.2.7.10 NMAC - N, 08/01/08]

20.2.7.11 CONSTRUCTION. This part shall be liberally construed to carry out its purpose.
[202.7.11 NMAC - N, 08/01/08)

20.2.7.12 SAVINGS CLAUSE.. Repeal or supersession of a prior version of this part shall not affect any
administrative or judicial action initiated under that prior version.
[20.2.7.12 NMAC - N, 08/01/08]

20.2.7.13 COMPLIANCE WITH OTHER REGULATIONS. Compliance with this part does not relieve
a person from the responsibility to comply with any other applicable federal, state, or local statute or regulation.
[20.2.7.13 NMAC - N, 08/01/08]

20.2.7.14 REQUIREMENTS REGARDING ROUTINE OR PREDICTABLE EMISSIONS DURING
STARTUP, SHUTDOWN, AND MAINTENANCE.,
A. The owner or operator of a source subject to a permit or to the notification requirement under

section 15 of this part, shall establish and implement a plan to minimize emissions during routine or predictable
startup, shutdown, and scheduled maintenance through work practice standards and good air pollution control
practices. This requirement shall not apply to any affected facility defined in and subject to an emissions standard
and an equivalent plan under 40 CFR Part 60 (NSPS), 40 CFR Part 63 (MACT), or an equivalent plan under 20.2.72
NMAC - Construction Permits, 20.2.70 NMAC - Operating Permits, 20.2.74 NMAC - Permits - Prevention of
Significant Deterioration (PSD), or 20.2.79 NMAC - Permits - Nonattainment Areas,

B. The owner or operator shall maintain the plan at the location authorized by the permit, at the
facility, or at the nearest occupied facility, and provide the plan to the department upon written request.
C. This requirement shall become effective 180 days after the effective date of this part.

[20.2.7.14 NMAC - Rp, 20.2.7.14 NMAC, 08/01/08]

20.2.7.15 TEMPORARY PROVISIONS FOR ROUTINE OR PREDICTABLE EMISSIONS
DURING STARTUP, SHUTDOWN, AND SCHEDULED MAINTENANCE.
A. If the inclusion of emissions during routine or predictable startup, shutdown, or scheduled

maintenance in addition to the potential emission rate or potential to emit of a source could exceed an applicable
emissions limitation, or would cause the source to exceed an applicability threshold in 20.2.72 NMAC -
Construction Permits, 20.2.70 NMAC - Operating Permits, 20.2.74 NMAC - Permits - Prevention of Significant
Deterioration (PSD), or 20.2.79 NMAC - Permits - Nonattainment Areas, the owner or operator shall notify the
department in writing no later than 180 days after the effective date of this part. The notice shall include a
preliminary estimate of emissions by pollutant to the extent practicable and identify the nature of permitting action
likely to be required.

B. The owner or operator shall submit the necessary permit application no later than 120 days after
receiving a request from the department.
C. If a timely notice is submitted under Subsection A of 20.2.7.15 NMAC for any excess emission

during routine or predictable startup, shutdown, or scheduled maintenance, the owner or operator shall comply only
with Paragraph (2) of Subsection A 0f 20.2.7.110 NMAC - Final Report, until the permit is issued or denied.

D. At the request of the department, the owner or operator of a source that does not submit a
notification under Subsection A of 20.2.7.15 NMAC shall submit the basis for its determination and supporting
analysis. :
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[20.2.7.15 NMAC - N, 08/01/08]
20.2.7.16 to 20.2.7.107  |RESERVED]

20.2.7.108 APPLICABILITY.
A. Any source:
(1)  whose operation results in an emission of an air contaminant, including a fugitive emission, in
excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit condition; or
(2)  subject to the requirements of 20.2.73 NMAC - Notices of Intent and Emissions Inventory
Requirements, 20.2.72 NMAC - Construction Permits, 20.2.70 NMAC - Operating Permits, 20.2.74 - Permits -
Prevention of Significant Deterioration (PSD), or 20.2.79 - Permits - Nonattainment Areas.

B. Deviations under 20.2.70 NMAC - Operating Permits that do not result in excess emissions are not
subject to the provisions 0f 20.2.7 NMAC.
C. This part does not create a separate cause of action for failure to obtain a permit under 20.2.72

NMAC - Construction Permits, 20.2.70 NMAC - Operating Permits, 20.2.74 - Permits - Prevention of Significant
Deterioration (PSD), or 20.2.79 - Permits - Nonattainment Areas.
[20.2.7.108 NMAC - N, 08/01/08]

20.2.7.109 OPERATION RESULTING IN AN EXCESS EMISSIONS. The emission of an air
contaminant in excess of the quantity, rate, opacity, or concentration specified in an air quality regulation or permit
condition that results in an excess emission is a violation of the air quality regulation or permit condition and may be
subject to an enforcement action. The owner or operator of a source having an excess emission shall, to the extent
practicable, operate the source, including associated air pollution control equipment, in a manner consistent with
good air pollution control practices for minimizing emissions.

[20.2.7.109 NMAC - Rp, 20.2.7.109 NMAC, 08/01/08]

20.2.7.110 NOTIFICATION.

A. The owner or operator of a source having an excess emission shall report the following
information to the department on forms provided by the department. The department may authorize the submittal of
such reports in electronic format.

(1) Initial report: the owner or operator shall file an initial report, no later than the end of the next
regular business day after the time of discovery of an excess emission that includes all available information for
each item in Subsection B 0f 20.2.7.110 NMAC.

(2)  Final report: the owner or operator shall file a final report that contains specific and detailed
information for each item in Subsection B of 20.2.7.110 NMAC, no later than ten (10) days after the end of the
excess emission.

B. The report shall include the following information.

(1)  The name of the source.

(2)  The name of the owner and operator of the source.

(3)  The name and title of the person preparing the report.

(4)  Identifying information such as permit and database numbers.

(5)  The specific date(s) and time(s) the excess emission occurred.

(6) Identification of the equipment involved and the emission point(s) (including bypass) from which
the excess emission occurred.

(7)  The air quality regulation or permit condition that was exceeded.

(8)  ldentification of the air contaminant(s) and the magnitude of the excess emission expressed in the
units of the air quality regulation or permit condition.

(9)  The method for determining the magnitude and duration of the excess emission.

(10)  The cause and nature of the excess emission.

(11)  The steps taken to limit the duration and magnitude of the excess emission.

(12)  The corrective action(s) taken to eliminate the cause of the excess emission. If one or more
corrective actions are required, the report shall include a schedule for implementation of those actions, with
associated progress reports. If no corrective actions are required, the report shall include a detailed explanation for
that conclusion.

(13)  The corrective action(s) taken to prevent a recurrence of the excess emission.
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(14)  Whether the owner or operator attributes the excess emission to malfunction, startup or
shutdown.

(15)  Whether the owner or operator will claim an affirmative defense under Sections 111, 112, or 113
0f20.2.7 NMAC. If claiming an affirmative defense, an analysis with and the supporting evidence for each criterion
shall be submitted no later than thirty (30) days after submittal of the final report required by this subsection
(Subsection B 0f 20.2.7.110 NMAC). Upon the department's receipt of a written request by the owner or operator
no later than thirty (30) days after submittal of the final report, the department may grant an extension to complete
the analysis not to exceed thirty (30) additional days.

(16)  The contents of the final report shall contain a signed certification of truth, accuracy, and
completeness. This certification shall be signed by the person who is reporting the excess emission.

C. The department may request that the owner or operator of a source provide additional information.
This information shall be reported within a time period specified by the department.
D. If the period of an excess emission extends beyond the deadline specified in Paragraph (2) of

Subsection A 0f 20.2.7.110 NMAC, the owner or operator shall notify the department in writing within seventy-two
(72) hours of the date and time when the excess emission ceased. This notification shall include all items required in
Subsection B 0f 20.2.7.110 NMAC.

[20.2.7.110 NMAC - Rp, 20.2.7.110 NMAC, 08/01/08]

20.2.7.111 AFFIRMATIVE DEFENSE FOR AN EXCESS EMISSION DURING MALFUNCTION.

A. The owner or operator of a source subject to this part may claim an affirmative defense for an
excess emission during malfunction for a civil penalty in an administrative or judicial enforcement action, except for
an action to enforce a federal new source performance standard. There shall be no affirmative defense for an excess
emission during malfunction for the owner or operator's liability or the department's claim for injunctive relief for
the excess emission. The owner or operator claiming an affirmative defense for an excess emission during
malfunction shall bear the burden of proof to demonstrate the following criteria.

(1)  The excess emission was caused by a malfunction.

(2) The excess emission:

(a) did not stem from any activity or event that could have been foreseen and avoided, or
planned for; and
(b)  could not have been avoided by better operation and maintenance practices.

(3)  To the maximum extent practicable the air pollution control equipment or processes were
maintained and operated in a manner consistent with good practice for minimizing emissions.

(4)  Repairs were made in an expeditious fashion when the operator knew or should have known that
applicable emission limitations were being exceeded. Off-shift labor and overtime must have been utilized, to the
extent practicable, to ensure that such repairs were made as expeditiously as practicable.

(5)  The amount and duration of the excess emission (including any bypass) were minimized to the
maximum extent practicable during periods of such emissions.

(6)  All possible steps were taken to minimize the impact of the excess emission on ambient air
quality.

(7)  All emission monitoring systems were kept in operation if at all possible.

(8)  The excess emission was not part of a recurring pattern indicative of inadequate design, operation,
or maintenance.

(9)  The owner or operator complied with the notification requirements in Section 110 of 20.2.7
NMAC.

(10)  The owner or operator's actions in response to the excess emission were documented by properly
signed, contemporaneous operating logs, or other relevant evidence.

B. The department may request that the owner or operator of a source provide additional information
beyond what is required in this section (20.2.7.111 NMAC). This additional information shall be reported within the
time period specified by the department.

[20.2.7.111 NMAC - N, 08/01/08]

20.2.7.112 AFFIRMATIVE DEFENSE FOR AN EXCESS EMISSION DURING STARTUP OR
SHUTDOWN.,
A. The owner or operator of a source subject to this part may claim an affirmative defense for an

excess emission during startup or shutdown for a civil penalty in an administrative or judicial enforcement action,
except for an action to enforce a federal new source performance standard. There shall be no affirmative defense for
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an excess emission during startup or shutdown for the owner or operator's liability or the department's claim for
injunctive relief for the excess emission. The owner or operator claiming an affirmative defense for an excess
emission during startup or shutdown shall bear the burden of proof to demonstrate the following criteria.

(1) The excess emission occurred during a startup or shutdown.

(2)  The duration of the excess emission that occurred during startup and shutdown was short and
could not have been prevented through careful planning and design.

(3)  The excess emission was not part of a recurring pattern indicative of inadequate design, operation,
or raintenance.

(4) If the excess emission was caused by a bypass (an intentional diversion of control equipment),
then the bypass was unavoidable to prevent loss of life, personal injury, or severe property damage.

(5)  Atall times, the source was operated in a manner consistent with good practices for minimizing
emissions.

(6)  The frequency and duration of operation in startup or shutdown mode was minimized to the
maximum extent practicable.

(7)  All possible steps were taken to minimize the impact of the excess emission on ambient air
quality.

(8)  All emissions monitoring systems were kept in operation if at all possible.

(9)  The owner or operator complied with the notification requirements in Section 110 of 20.2.7
NMAC.

(10)  The owner or operator's actions during the period of the excess emission were documented by
properly signed, contemporaneous operating logs, or other relevant evidence.

B. The department may request that the owner or operator of a source provide additional information
beyond what is required in this section (20.2.7.112 NMAC). This additional information shall be reported within the
time period specified by the department.

C. An excess emission due to malfunction during a period of startup or shutdown which is authorized
by permit shall be treated as a malfunction under 20.2.7.111 NMAC.

[20.2.7.112 NMAC - Rp, 20.2.7.112 NMAC, 08/01/08]

20.2.7.113 AFFIRMATIVE DEFENSE FOR AN EMERGENCY.

A. An "emergency" means any situation arising from sudden and reasonably unforesecable events
beyond the control of the permittee, including acts of God, which situation requires immediate corrective action to
restore normal operation, and that causes the source to exceed a technology-based emission limitation due to
unavoidable increases in emissions attributable to the emergency. An emergency shall not include noncompliance
to the extent caused by improperly designed equipment, lack of preventive maintenance, or careless or improper
operation.

B. An emergency constitutes an affirmative defense to an action brought for noncompliance with the
technology-based emission limitation if the owner or operator of the source demonstrates through properly signed,
contemporaneous operating logs, or other relevant evidence that:

(1) an emergency occurred and that the owner or operator can identify the cause(s) of the emergency;

(2)  the source was at the time being properly operated;

(3)  during the period of the emergency the owner or operator took all reasonable steps to minimize
levels of emissions that exceeded the technology-based emission limitation; and

(4)  the owner or operator fulfilled the notification requirements under Subsection A of 20.2.7.110
NMAC, including a description of the emergency, any steps taken to mitigate emissions, and corrective actions
taken.

C. In any enforcement proceeding, the owner or operator seeking to establish the occurrence of an
emergency has the burden of proof.
D. The department may request that the owner or operator of a source provide additional information

beyond what is required in this section (20.2.7.113 NMAC). This additional information shall be reported within the
time period specified by the department.
[20.2.7.113 NMAC - N, 08/01/08]

20.2.7.114 ROOT CAUSE AND CORRECTIVE ACTION ANALYSIS.
A, The owner or operator of a source having an excess emission, upon written request of the
department, shall prepare an analysis that uses appropriate analytical tools and contains the following information.
(1) ananalysis describing the root cause and all contributing causes of the excess emission:
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(2) an analysis of the corrective actions tmplemented or available to reduce the likelihood of a
recurrence of the excess emission resulting from the causes identified under Paragraph (1) of Subsection A of
20.2.7.114 NMAC, including, as applicable:

(a) identification of implemented or available corrective action alternatives, such as changes in
design, operation and maintenance;

(b)  the estimated cost associated with each corrective action alternative:

(¢)  the probable effectiveness of each corrective action alternative;

(d)  ifno corrective action alternatives are available, a clear explanation providing an adequate
justification for that conclusion; and

(e)  if one or more corrective actions are identified, a schedule for implementation and progress

reports.

B. The department shall make the request no later than ninety (90) days after receipt of the final
report under Subsection A of 20.2.7.110 NMAC.

C. The department may request the analysis specified in Subsection A of 20.2.7.114 NMAC after

considering relevant factors. Examples of such relevant factors may include but are not limited to the significance
of the excess emission, the nature or pattern of excess emissions, or the history of the source, as well as other factors
determined to be relevant by the department.

D. The completed analysis shall be submitted to the department no later than sixty (60) days after the
request for submittal pursuant to Subsection A 0f 20.2.7.114 NMAC. The department may grant an extension to
submit the analysis for good cause shown.

E. The owner or operator of a source complying with this section may assert a claim for confidential
information protection pursuant to 20.2.1.115 NMAC.

[20.2.7.114 NMAC - N, 08/01/08]

20.2.7.115 REVIEW OF THE DEPARTMENT'S DETERMINATIONS UNDER SECTIONS 111, 112,
AND 113. The department may issue a determination regarding an owner or operator's assertion of the affirmative
defense under Section 111, 112, or 113 0f 20.2.7 NMAC on the basis of any relevant information, mcluding but not
limited to information submitted pursuant to this part or obtained through an inspection. Any such determination is
not a final action and is not reviewable, shall not be a prerequisite to the commencement of an administrative or
Judicial enforcement action, does not constitute a waiver of liability pursuant to Section 116 of 20.2.7 NMAC., and
shall not preclude an enforcement action by the federal government or a citizen pursuant to the federal Clean Air
Act. A source may not assert an affirmative defense under Section 111, 112, or 113 0f20.2.7 NMAC in an
administrative or judicial enforcement action unless it asserted such defense pursuant to Subsection B 0£20.2.7.110
NMAC.

[20.2.7.115 NMAC - Rp, N, 08/01/08]

20.2.7.116 FUTURE ENFORCEMENT ACTION. The department may commence an administrative or
Judicial enforcement action against the owner or operator of a source for an excess emission for which it has made a
determination pursuant to Section 115 0f 20.2.7 NMAC if the department determines that the excess emission is
related to a pattern of excess emission events, poor maintenance, careless or marginal operation, or other appropriate

reason.
[20.2.7.116 NMAC - Rp, 20.2.7.116 NMAC, 08/01/08]

HISTORY OF 20.2.7 NMAC:

Pre- NMAC History: The material in this part was derived from that previously filed with the commission of
public records - state records center and archives.

HSSD 70-1, Ambient Air Quality Standards And Air Quality Control Regulations, 01/27/70.

ACQR 801, Air Quality Control Regulation 801 - Excess Emissions During Malfunction, Startup, Shutdown, or
Scheduled Maintenance, 04/29/81.

History of Repealed Material: 20.2.7 NMAC, Excess Emissions during Malfunction, Startup, Shutdown, or
Scheduled Maintenance (filed 10/16/02) repealed 08/01/08/

Other History:

ACQR 801, Air Quality Control Regulation 801 - Excess Emissions During Malfunction, Startup, Shutdown, or
Scheduled Maintenance, filed 04/29/81was renumbered into first version of the New Mexico Administrative Code
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as 20 NMAC 2.7, Air Quality (Statewide) - Excess Emissions During Malfunction, Startup, Shutdown, or
Scheduled Maintenance, filed 10/30/95.

20 NMAC 2.7, Air Quality (Statewide) - Excess Emissions During Malfunction, Startup, Shutdown, or Scheduled
Maintenance, filed 10/30/95 was renumbered, reformatted and replaced by 20.2.7 NMAC, Excess Emissions During
Malfunction, Startup, Shutdown, or Scheduled Maintenance, effective 10/31/02.

Excess Emissions during Malfunction, Startup, Shutdown, or Scheduled Maintenance (filed 10/16/02) was replaced
by 20.2.7 NMAC, Excess Emissions, effective 08/01/08.
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Thank you, Mr. Hearing Officer, Chairman Deichman, and members of the Board. My name is
Neal Butt. [ am an Environmental Health Scientist with the Air Quality Division, Control
Strategies Section. I am here in the matter of the proposed repeal of Section 20.11.90.12
NMAC, entitled Breakdown, Abnormal Operating Conditions, or Scheduled Maintenance, and
replacement by a new rule, 20.11.49 NMAC, entitled Excess Emissions, as well as minor
revisions to 20.11.65 NMAC, Volatile Organic Compounds, and 20.11.69, Pathological Waste
Destructors to correct cross-references. The proposed rule responds to two significant issues:
The first is EPA's policy which requires states to treat all excess emissions as violations subject
only to affirmative defenses for civil penalties in certain circumstances. Secondly, the proposed
rule updates the AQD’s excess emissions program to conform to EPA guidance in addition to
that of excess emission being a violation.

The Department's proposal addresses the excess emission problem by tightening notification
requirements, establishing criteria recommended by EPA for affirmative defenses, and requiring
root cause and corrective action analysis.

The Department received written comments from the Environmental Protection Agency in
Dallas, Region 6, shown as AQD Exhibit # 5a.

The Department has not received any written comments from the public.

Now I would like to begin with a basic background of excess emissions, including: The history
of the rule, the magnitude of the problem with excess emissions and the necessity to revise the
rule to address these problems. I will also touch briefly on the ‘nuts and bolts® of the rule, how it
works, with the specific focus on the notification requirements, the affirmative defenses and the
root cause analysis.

‘EPA strongly supports the State’s rule, believes that it is a comprehensive effort, sets the
standard, at least in Region 6, if not nationally, and provides a strong basis for reducing the
number -- the frequency and severity of excess emission events in New Mexico’(NM
Transcript). In light of this, the Department patterned its proposed rule after the State’s rule.

The proposed excess emissions rule could potentially affect all of the industrial sources that are
regulated in the county, and affects the public, too. There are several reasons we are
approaching the Board today to replace the 1971 rule: it does not conform to EPA guidance
(shown as AQD Exhibits 8a-8d); non-conformance of the Air Board’s excess emissions rule with
EPA guidance could expose the Air Board/Division to possible litigation (see examples at AQD
Exhibits 11a & 11b); it also creates uncertainty for the regulated community; and it could
possibly cause delays in the issuance of Title V and prevention of significant deterioration
permits (PSD) because it is not in conformance with the EPA guidance.

EPA could possibly disapprove issuance of Title V permits and PSD permits because of the
rule's obsolescence. The old rule does not require sources to investigate and correct their excess
emissions, which thwarts our ultimate goal, that of eliminating excess emissions or emissions in
excess of permitted amounts.





While EPA’s policy states that "All excess emissions are violations of the applicable emission
limitation,” EPA recognizes that there is a possibility of unavoidable equipment malfunction and
allows states to provide an affirmative defense and to exercise enforcement discretion, for
malfunctions, startup and shutdown.

In the process of developing this proposal we conducted stakeholder outreach from April 3% to
May 1%, with a stakeholder meeting held on April 23, 2009 (See AQD Exhibit #4). Only minor
changes were needed to address stakeholder concerns.

[ would like to summarize the current rule to give some context as to why we are here today and
why we want to replace it. The rule was first adopted in 1971 (AQD Exhibit 9a). It was
amended twice in 1973, replacing the term “Upset” with the term “Abnormal operating
conditions”, and the term “Secretary” with the term “Director”. Also, the language describing
careless operation was strengthened by adding the word “Deliberate” (AQD Exhibit # 9b & 9c¢).
The rule was filed in 1977 without any changes. In 1982, the rule changed from a “Section” of
Regulation #1, to a “Regulation” (AQD Exhibit # 9¢). Other than the aforementioned minor
changes and twice being reformatted (1995 & 2002), this rule has not changed since its’
inception. The most recent approval by EPA of this rule as part of the SIP was in 1980 (See
AQD Exhibit #6)

The current rule states that:

“Operation of any equipment or air pollution control devices or apparatus so as to cause
emissions of air contaminants in excess of limits set by these air pollution control
regulations, which is a direct result of breakdown of equipment or of abnormal operating
conditions, or is a direct result of the shutdown of such equipment or air pollution control
devices or apparatus for scheduled maintenance is not a violation of these air pollution control
regulations, provided:

A. As to scheduled maintenance, the occurrence is reported in advance to the
Director during his working hours and that such work is performed during periods of non-
operation and when the Air Pollution Potential Index is under 50.

B. As to breakdown of equipment or abnormal operating conditions, the
occurrence has been reported to the Director as soon as practicable, but no later than two (2)
hours after the occurrence, except that when the Director's office is closed, such report shall be
made within two (2) hours after said office reopens for regular business.

C. Repairs are made with maximum, reasonable effort, including use of off-shift
labor, overtime or work periods of non-operation.

D. The emission of air contaminants is minimized as much as reasonably possible
during breakdown of equipment, abnormal operating conditions or scheduled maintenance.

E. In the event of emission of air contaminants of a nature or in quantities,
which would endanger public health or safety, such emission is stopped entirely or reduced
to harmless levels as soon as possible.

F. Breakdown of equipment or abnormal operating conditions do not occur with
such frequency that careless, marginal, unsafe or deliberate abnormal operation is
indicated”.





On March 2, 1981, EPA notified AQD in a letter that this rule is not consistent with EPA's
guidance [AQD Exhibit 5b].

EPA policy regarding affirmative defenses.
Since 1971, EPA has issued several policy statements regarding the type of enforcement
discretion that states can exercise for excess emissions.

These policies are spelled out in memoranda dated 1982, 1983, 1999 and 2001, marked [AQD
Exhibits 8a-8d]. The EPA begins their policy statements with the principle that all excess
emissions, without exception, are violations of an applicable emission limitation. So states may
provide affirmative defenses for civil penalty only for malfunctions, startups and shutdowns.
Malfunction is defined as “a sudden and unavoidable failure of process or air pollution control
equipment which is entirely beyond the control of the owner or operator™.

And, again, this affirmative defense applies only to civil penalties, not to injunctive relief or
corrective action. There is no defense for routine or predictable emissions during startup and
shutdown.

There is no defense for emissions during scheduled maintenance and routine or predictable
emissions during startup and shutdown, and scheduled maintenance should be addressed through
planning, design and operating procedures.

So these types of routine and predictable emissions should be included in the source's permit,
and, certainly, the AQD has and will continue to exercise enforcement discretion for any events
that might not be covered by the affirmative defenses that are proposed. EPA specifically gives
that right in a policy.

So what are some of the revisions to the current rule? Well, first, it clarifies that all excess
emissions are violations; it provides the affirmative defenses for malfunctions and then some
startups and shutdowns; it establishes clear and consistent reporting and data requirements; and
incorporates EPA's criteria for affirmative defenses.

The replacement rule adopts EPA's criteria nearly verbatim. The Department deviated from the
EPA criteria only to the extent necessary to accommodate the structure of the proposed rule.

EPA reviewed a draft of this proposed rule from May 7 to June 19" Their comments are shown
as AQD Exhibit 5a, in which they state that after reviewing the proposed rule, they fully support
our consideration for the repeal and replacement of the current excess emissions rule.

Explain how the proposed regulation is designed and will be implemented.

Sections 14{109} and 15{110} contain provisions required by the EPA 1999 policy; Section
16{111, 112, and 113} contains affirmative defenses that are consistent with EPA policy;
Section 17{114} establishes the requirements for root cause and corrective action analysis; and
Subsection 20.11.49.16.E {115} and Section 18{116} specify how the rule will be implemented.





The title of Section 14{109} is “Operation Resulting in an Excess Emission”. This section
contains two provisions:

1. All excess emissions are violations of the applicable emission limitation and may be subject
to an enforcement action.

And the other provision specifies that:

2. During an excess emission, the source and associated air pollution control equipment must be
operated in a manner consistent with good air pollution control practices for minimizing
emissions.

Both of these provisions are directly from the 1999 EPA policy, and that policy is found in
[AQD Exhibit # 8c]. Section 15{110} contains the notification requirements, and this section
primarily specifies the deadlines for submitting reports, and it also specifies the information that
is to be included in these reports.

The deadline for submitting an initial report is the end of the next regular business day after
discovery of the excess emission; the deadline for submitting a final excess emission report is 10
days after the end of the excess emission. If the period of an excess emission extends beyond 10
days, the owner or operator shall submit the final report to the department within 72 hours of the
date and time the excess emission ceased.

Alternative reporting. If an owner or operator of a source is subject to both the excess emission
reporting requirements of 20.11.49.15 NMAC and the reporting requirements of 40 CFR Parts
60, 61, and 63, and the federal reporting requirements duplicate the requirements 0f20.11.49.15
NMAC, then the federal reporting requirements shall suffice.

In addition, there is a provision allowing for electronic reporting, to accommodate the web-based
reporting tool that is currently under consideration.

Section 15 requires more information for an excess emission report than in the current rule. A
few examples of some information that's not currently covered by the current rule would be
permit number, the air quality regulation or permit condition that was exceeded, whether the
owner or operator attributes the excess emission to malfunction, startup, shutdown or emergency.

Also in the proposed rule there is a new requirement for a signed certification that the content of
the report is true, accurate and complete.

Subsections 20.11.49.16A {111} and 16.B {112} establish the criteria for affirmative defenses
for malfunction, startup and shutdown respectively. These sections establish the criterion, and
this is effectively the EPA's affirmative defense criteria almost verbatim taken from the 1999
policy. The source bears the burden of proving each affirmative defense criterion. If the source
demonstrates that it met each criterion, the Department would not assess a civil penalty.
However, the source would remain liable for injunctive relief, meaning that they still have to
implement the corrective actions. They are required to eliminate the excess emission events or to
prevent an event of excess emissions.





These affirmative defense sections contain specific and common requirements. The specific
requirements for Subsection 20.11.49.16A {111}, which is for malfunction, requires that the
source must demonstrate that the excess emission was caused by a malfunction. By definition,
that would be “any sudden and unavoidable failure of air pollution control equipment or process
equipment beyond the control of the owner or operator”. The source would also have to
demonstrate that the excess emission did not stem from any activity or event that could have
been foreseen or avoided or planned-for and could not have been avoided by better operation and
maintenance practices.

Requirements for startup and shutdown stipulate that the source must demonstrate that the excess
emission did occur during a startup or a shutdown; was of minimal duration; could not have been
prevented through careful planning and desi gn; and was not part of a recurring pattern indicative
of inadequate design operation or maintenance.

The requirements that are common to both sections are that the source must demonstrate that the
process and air pollution control equipment was operated in a manner consistent with good
practice for minimizing emissions; the emissions were minimized to the extent practicable;
emission monitoring systems were kept in operation; repairs were made expeditiously; and the
actions were documented by signed, contemporaneous operating logs or other relevant evidence.

Subsection 20.11.49.16.C {113} contains the affirmative defense provisions for emergency. The
provisions for an affirmative defense are limited to technology-based requirements, and the
source must demonstrate, that an emergency occurred. And by definition, that would be “any
situation arising from sudden and reasonably unforeseeable events beyond the control of the
permittee, including acts of God”.

The source must also demonstrate that at the time of an excess emission, that the source was
being properly operated and all reasonable steps were taken to minimize levels of emissions and
that the notification requirements in Part 42 [20.11.42.12.A.(4).(e).(vii)]{20.2.70 NMAC} were
fulfilled.

The Department is proposing a requirement for sources to conduct a root cause and corrective
action analysis in Section 17{114}. Root Cause Analysis is a standard engineering practice that
is routinely used by many facilities to improve their health, safety and environmental
performance.

The requirements for Root Cause Analysis have been developed by the EPA in the context of
their “National Petroleum Refinery Initiative” and applied in (many) consent decrees. So the
requirements that are found in Section 17 {114} are effectively the Root Cause Analysis
requirements that are in the “Navajo Consent Decree”.

The proposed rule requires that after an excess emission event, a source would be required to
identify the root and all contributing causes of the excess emission; they would then conduct an
analysis on any corrective actions that would be available to correct this event and prevent a
reoccurrence; they would evaluate the effectiveness of every corrective action that would be





possible; they would evaluate the cost of each one of these, and then they would propose an
implementation schedule for implementing this corrective action.

A Root Cause Analysis for every single excess emission event might be inefficient and
burdensome, so the proposed rule requires that a Root Cause Analysis would only be required
upon the written request of the Department . . .after considering relevant factors. Examples of
such relevant factors might include, but are not necessarily limited to, the significance of the
excess emission, the nature or pattern of the excess emissions or the history of the source.

The Department recommends the use of the Department of Energy’s “Root Cause Analysis
Guidance Document, 1992 (AQD Exhibit # 10) for root cause analysis; however, sources would
be allowed to use a root cause analysis method that they may feel is more appropriate or that they
may currently be using, subject to Department approval.

The proposed requirement to conduct a root cause analysis stipulates that the source must
conduct an analysis using appropriate analytical tools.

The proposed rule stipulates that the Department will request a Root Cause Analysis no later
than 90 days after the final excess emission report is submitted and that sources shall submit a
Root Cause Analysis no later than 60 days after such request from the Department.

The proposed rule also contains a provision to allow sources to claim confidential business
protection for information provided in Root Cause Analysis.

The title of Subsection 20.11.49.16.E{115} is “Department's Determination of Adequacy of
Affirmative Defense”. This section describes the Department's process for making
determinations regarding affirmative defenses.

While the Department may issue a determination after reviewing all relevant information
regarding an excess emission event, the affected source cannot challenge a decision until the
Department commences an administrative or a judicial action.

Section 18{116} is entitled “Future Enforcement Action”, and is intended to preserve the
Department's right to commence an enforcement action for an excess emission on which it has
already made a positive determination regarding an affirmative defense. This provision
addresses the possibility that the Department might initially approve an affirmative defense and
then subsequently discover additional information warranting an enforcement action, even if a
previous determination had already been made.

The Department will design forms to report excess emissions, claim affirmative defenses and
submit root cause analyses. The Department will also design detailed instructions to go along
with these forms. They will be finalized by the effective date of this proposed rule.

The Department will develop a procedure which will enable sources to submit excess emission
reports electronically over the Internet. In addition to submitting the actual excess emission





report, the source would also be able to submit any supporting documentation and other potential
subsequent submittals, such as affirmative defense demonstration forms or root cause analyses.

That concludes my testimony, and the technical panel and I stand for questions
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AQD Exhibit 14

20.11.90.13 SOURCE SURVEILLANCE:
F. Performance Tests:

(1)  As required by the director, the owner or operator of a stationary source shall conduct
performance tests and furnish the director with a written report of the results.

() Performance tests shall be cenducted and the results rcported in accordance with the test
method, as set forth in [#ed : S 24 3 Part
60.8, or an approved altemate test method The dxrector shall have [(tem)] 10 dayq prior notice before such
testing is performed.

(3) The owner or operator shall permit the director to conduct performance tests at any
reasonable time and shall operate the stationary source for such testing purposes as the director shall
specify.

(4)  Each performance test shall consist of three repetitions of the applicable test procedure.
For the purpose of determining compliance with an applicable standard of performance, the average results
of all repetitions shall apply.

(5) The director shall determine that the performance test method has been properly
performed before accepting the results submitted by the owner or operator of the source.

Staff ‘Proposed Floor Amendments for 20.11.90 NMAC, 20.11.69 NMAC &
20.11.49 NMAC





20.11.69.25 UPSET CONDITION:
A. The provisions of [26-H-90-NMAC] 20.11.49 NMAC %hall not apply to any PWD.
B. Whenever the temperature requirements of Sections | i {7 0f20.11.69
NMAC or any emission limit in 20.11.69.13 NMAC for which comphance is ba%ed on continuous
emissions monitoring, is exceeded, the operator shall take the following actions:
(1) cut off waste charging to the combustion unit,
(2) notify the Department verbally of the exceedence within four hour of its occurrence or
prior to twelve noon of the next business day should the exceedence occur during non-business hours,
(3) note in the operating record the time and date of the exceedence, when shutdown began,
and when shutdown was complete,
(4) identify and correct the cause of the upset condition before resuming operation of the

unit, and
(5) note in the operating record the corrective action taken and the time and date of startup.

Staff Proposed Floor Amendments for 20.11.90 NMAC, 20.11.69 NMAC &
20.11.49 NMAC





20.11.49.13 APPLICABILITY:
A. Any source:

(1) whose operation results in an emission of a regulated air pollutant, including a fugitive
emission, in excess of the quantity, rate, opacity or concentration specified by an air quality regulation or
permit condition; or

(2) subject to the requirements of 20.11.47 NMAC, Emissions Inventory Requirements,
20.11.41 NMAC, Authority-To-Construct, 20.11.42 NMAC, Operating Permits, 20.11.61 NMAC,
Prevention of Significant Deterioration, or 20.11.60 NMAC, Permitting In Nonattainment Areas.

B. Deviations under 20.11.42 NMAC, Operating Permits, [+ do not result in
excess emissions are not subject to the provisions of 20.11.49 NMAC.

C. 20.11.49 NMAC does not create a separate cause of action for failure to obtain a permit
under 20.11.41 NMAC, Authority-To-Construct, 20.11.42 NMAC, Operating Permits, 20.11.61 NMAC,
Prevention of Significant Deterioration, or 20.11.60 NMAC, Permitting In Nonattainment Areas.

Staff Proposed Floor Amendments for 20.11.90 NMAC, 20.11.69 NMAC &
20.11.49 NMAC






STANLEY HORDES, CHAIRMAN
Historan

HON. GARY KING
Attorney General

HON. HECTOR BALDERAS
Stente Auditor

HON. MARY HERRERA
Secretary of Stare

ARTURO JARAMILLO, Secretary
Creneral Services Pepartment

ROBERT A, MEAD
Law Librarian,
Supreme Court Law Library

FRANCES LEVINE
Director, Museum of NM

SANDRA JARAMILO
State Records Administraror

JUDIROSS HAZLETT
Deputy State Records
Adninstrator

New Mexico Commission of Public Records
STATE RECORDS CENTER and ARCHIVES

Web Site Address: http://www.nmcpr state.nm.us
1205 Camino Carlos Rey, Santa Fe, New Mexico 87507  (505) 476-7902 Fax (508) 476-7901
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March 17, 2009

Isreal Tavarez

Secretary, Air Quality Control Board

Air Quality Division

Albuquerque Environmental Health Department
P.O. Box 1293

Albuquerque, NM 87103

Lh:€ Kd 02 YvHe00T

Dear Mr. Tavarez:

I'have received your letter dated March 16, 2009, with regard to the request for the

approval of a new part name. Your request is approved and this information has been
recorded in the Administrative Law Division’s master listing as:

TITLE 20 ENVIRONMENTAL PROTECTION

CHAPTER 11 ALBUQUERQUE/BERNALILLO COUNTY AIR QUALITY
CONTROL BOARD

PART 49 EXCESS EMISSIONS

If you have any questions, please do not hesitate to contact me at 476-7990.

Sincerely,

Marlene Salvidrez, Rules Analyst

Administrative Law Division
State Records Center and Archives
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ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY
CONTROL BOARD NOTICE OF HEARING On September 9, 2009, at
5:30 PM, the Albuquerque-Bernalillo County Air Quality Control Board
(Air Board) will hold a public hearing in the Vincent E. Griego
Chambers located in the basement level of the Albuquerque-Bernalillo
County Government Center, 400 Marquette Avenue NW, Albuquerque,
NM. The hearing will address: Proposal to repeal the current excess
emissions rule, Breakdown, Abnormal Operating Conditions, Or
Scheduled Maintenance, at Section 20.11.90.12 NMAC, and replace it
with a new rule, 20.11.49 NMAC, Excess Emissions. There are also
cross-references to the current rule found within the Volatile Organic
Compounds rule at 20.11.65.7.A NMAC and within the Pathological
Waste Destructors rule at 20.11.69.25.A NMAC which are proposed to
be changed to reference the new proposed rule. The AQD is proposing to
repeal the current excess emissions rule, Breakdown, Abnormal
Operating Conditions, Or Scheduled Maintenance, at Section
20.11.90.12 NMAC, and replace it with a new rule, 20.11.49 NMAC,
Excess Emissions, for the following reasons: On September 28, 1982,
September 20, 1999, and again on December 5, 2001, the U.S.
Environmental Protection Agency (EPA) issued guidance on how states
should address excess emissions during malfunction, startup and
shutdown in their State Implementation Plan (SIP). The current version
of the excess emissions rule for Bernalillo County, entitled Breakdown,
Abnormal Operating Conditions, or Scheduled Maintenance, at Section
20.11.90.12 NMAC [AKA Regulation No. 19 or Section 19 of
Regulation # 1 ] was adopted by the Air Board and filed on 6/6/1973.
This rule was subsequently submitted to EPA for inclusion into the SIP
and was approved by EPA on 4/10/1980, effective the same day. Except
for phraseology and formatting differences, this rule has not changed
substantively since then. Therefore to comply with EPA guidance, and to
comport with New Mexico s new rule, 20.2.7 NMAC, Excess Emissions,
[effective 8/1/08], the Air Board s excess emissions rule needs to be
replaced. Therefore, the Air Quality Division (Division) proposes that
Section 20.11.90.12 NMAC, be repealed (while leaving the rest of
20.11.90 NMAC intact), and be replaced by a new rule, 20.11.49
NMAC, Excess Emissions. The proposed replacement rule is patterned
after New Mexico s rule with some modifications made in response to
comments received from EPA. These modifications include the deletion
of Sections 14 and 15 of 20.2.7 NMAC, and the incorporation of
additional language from the Oklahoma Department of Environmental
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Quality s Excess Emission Reporting Requirements, at 252.100.9 OAC.
The Division's proposal tightens notification requirements and
establishes criteria recommended by EPA for affirmative defenses. The
proposed rule prohibits excess emissions for startup or shutdown unless
they are the result of unavoidable and unforeseeable malfunctions. In
addition, as part of the required analysis for excess emissions events, the
Division is proposing a requirement for a root cause analysis . This
would be a detailed technical analysis of excess emission events that
determines the underlying reason(s) that the event occurred and all
contributing factors to the malfunction, to the extent possible. The
analysis would also require an evaluation of alternative measures (if any)
that can be implemented to reduce the likelihood of a recurrence of an
incident. Minimizing the likelihood of excess emissions from
malfunctions will reduce the reporting burden for both facilities and the
Division. Finally, the cross-references made to 20.11.90.12 NMAC,
found at 20.11.65.7.A NMAC and 20.11.69.25.A NMAC, arc proposed
to be changed to reference 20.11.49 NMAC. F ollowing the hearing, the
Air Board will hold its regular monthly meeting during which the Air
Board is expected to consider adopting the proposal to repeal the current
excess emissions rule, Breakdown, Abnormal Operating Conditions, Or
Scheduled Maintenance, 20.11.90.12 NMAC, and replace it with a new
rule, 20.11.49 NMAC, Excess Emissions. The Air Board is the federally-
delegated air quality authority for Albuquerque and Bernalillo County.
Local delegation authorizes the Air Board to administer and enforce the
Clean Air Act and the New Mexico Air Quality Control Act, and to
require local air pollution sources to comply with air quality standards
and regulations. Hearings and meetings of the Air Board are open to the
public and all interested persons are encouraged to participate. All
persons who wish to testify regarding the subject of the hearing may do
50 at the hearing and will be given a reasonable opportunity to submit
relevant evidence, data, views, and arguments, orally or in writing, to
introduce exhibits and to examine witnesses in accordance with the Joint
Air Quality Control Board Ordinances, Section 9-5-1-6 ROA 1994 and
Bernalillo County Ordinance 94-5, Section 6, and 20.11.82 NMAC,
Rulemaking Procedures -- Air Quality Control Board. Anyone intending
to present technical testimony at this hearing is required by 20.11.82.20
NMAC to submit a written Notice Of Intent to testify (NOI) before
5:00pm on August 25, 2009, to: Attn: Hearing Clerk, Ms. Janice Amend,
Albuquerque Environmental Health Department, P.O. Box 1293,
Albuquerque, NM 87103, or, you may deliver your NOI to the
Environmental Health Department, Suite 3023, 400 Marquette Avenue
NW. The NOI shall: 1. identify the person for whom the witness or
witnesses will testify; 2. identify each technical witness the person
intends to present and state the qualifications of that witness, including a
description of their educational and work background; 3. summarize or
include a copy of the direct testimony of each technical witness and state
the anticipated duration of the testimony of that witness; 4. include the
text of any recommended modifications to the proposed regulatory
change; and 5. list and describe, or attach, all exhibits anticipated to be
offered by that person at the hearing, including any proposed statement
of reasons for adoption of rules. In addition, written comments to be

http://legals.abqjournal.com/legals/index_html/clipped/ ?pfriendly=1
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incorporated into the public record for this hearing should be received at
the above P.O. Box, or Environmental Health Department office, before
5:00 pm on September 2, 2009. Comments shall include the name and
address of the individual or organization submitting the statement.
Written comments may also be submitted electronically to
jamend(@cabq.gov and shall include the required name and address
information. Interested persons may obtain a copy of the proposed
regulation at the Environmental Health Department office, or by
contacting Ms. Janice Amend electronically at jamend@cabq.gov or by
phone (505) 768-2601, or by downloading a copy from the City of
Albuquerque Air Quality Division website
http://www.cabq.gov/airquality/aqcb/public-review-drafts. NOTICE
FOR PERSON WITH DISABILITIES: If you have a disability and/or
require special assistance please call (505) 768-2600 [Voice] and special
assistance will be made available to you to review any public meeting
documents, including agendas and minutes. TTY users call the New
Mexico Relay at 1-800-659-8331 and special assistance will be made
available to you to review any public meeting documents, including
agendas and minutes Journal: July 12, 2009.

Published on July 12, 2009
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ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD
NOTICE OF HEARING

On September 9, 2009, at 5:30 PM, the Albuquerque-Bernalillo County Air Quality Control Board (Air Board) will
hold a public hearing in the Vincent E. Griego Chambers located in the basement level of the Albuquerque-
Bernalillo County Government Center, 400 Marquette Avenue NW, Albuquerque. NM. The hearing will address:

Proposal to repeal the current excess emissions rule, Breakdown, Abnormal Operating Conditions, Or Scheduled
Maintenance, at Section 20.11.90.12 NMAC, and replace it with a new rule, 20.11.49 NMAC, Excess Emissions.
There are also cross-references to the current rule found within the Volatile Organic Compounds rule at
20.11.65.7.A NMAC and within the Pathological Waste Destructors rule at 20.11.69.25.A NMAC which are
proposed to be changed to reference the new proposed rule.

The AQD is proposing to repeal the current excess emissions rule, Breakdown, Abnormal Operating Conditions, Or
Scheduled Maintenance, at Section 20.11.90.12 NMAC. and replace it with a new rule, 20.11.49 NMAC, Excess
Emissions, for the following reasons:

On September 28, 1982, September 20, 1999, and again on December 5,2001, the U.S. Environmental Protection
Agency (EPA) issued guidance on how states should address excess emissions during malfunction, startup and
shutdown in their State Implementation Plan (SIP). The current version of the excess emissions rule for Bernalillo
County, entitled Breakdown, Abnormal Operating Conditions, or Scheduled Maintenance, at Section 20.11.90.12
NMAC [AKA Regulation No. 19* or “Section 19 of Regulation # 1] was adopted by the Air Board and filed on
6/6/1973. This rule was subsequently submitted to EPA for inclusion into the SIP and was approved by EPA on
4/10/1980, effective the same day. Except for phraseology and formatting differences, this rule has not changed
substantively since then. Therefore to comply with EPA guidance, and to comport with New Mexico’s new rule,
20.2.7 NMAC, Excess Emissions, [effective 8/1/08], the Air Board’s excess emissions rule needs to be replaced.

Therefore, the Air Quality Division (Division) proposes that Section 20.11.90.12 NMAC, be repealed (while leaving
the rest of 20.11.90 NMAC intact), and be replaced by a new rule. 20.11.49 NMAC, Excess Emissions. The
proposed replacement rule is patterned after New Mexico’s rule with some modifications made n response to
comments received from EPA. These modifications include the deletion of Sections 14 and 15 of 20.2.7 NMAC,
and the incorporation of additional language from the Oklahoma Department of Environmental Quality’s Excess
Emission Reporting Requirements, at 252.100.9 OAC.

The Division’s proposal tightens notification requirements and establishes criteria recommended by EPA for
affirmative defenses. The proposed rule prohibits excess emissions for startup or shutdown unless they are the result
of unavoidable and unforeseeable malfunctions. In addition, as part of the required analysis for excess emissions
events, the Division is proposing a requirement for a “root cause analysis™. This would be a detailed technical
analysis of excess emission events that determines the underlying reason(s) that the event occurred and all
contributing factors to the malfunction, to the extent possible. The analysis would also require an evaluation of
alternative measures (if any) that can be implemented to reduce the likelihood of a recurrence of an incident,
Minimizing the likelihood of excess emissions from malfunctions will reduce the reporting burden for both facilities
and the Division.

Finally, the cross-references made to 20.11.90.12 NMAC, found at 20.11.65.7.A NMAC and 20.11.69.25.A NMAC,
are proposed to be changed to reference 20.11.49 NMAC.

Following the hearing, the Air Board will hold its regular monthly meeting during which the Air Board is expected
to consider adopting the proposal to repeal the current excess emissions rule, Breakdown, Abnormal Operating
Conditions, Or Scheduled Maintenance, 20.11.90.12 NMAC, and replace it with a new rule, 20.11.49 NMAC,
Excess Emissions.

The Air Board is the federally-delegated air quality authority for Albuquerque and Bernalillo County. Local
delegation authorizes the Air Board to administer and enforce the Clean Air Act and the New Mexico Air Quality
Control Act, and to require local air pollation sources to comply with air quality standards and regulations.
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Hearings and meetings of the Air Board are open to the public and all interested persons are encouraged to
participate. All persons who wish to testify regarding the subject of the hearing may do so at the hearing and will be
given a reasonable opportunity to submit relevant evidence, data, views, and arguments, orally or in writing, to
introduce exhibits and to examine witnesses in accordance with the Joint Air Quality Control Board Ordinances,
Section 9-5-1-6 ROA 1994 and Bernalillo County Ordinance 94-5, Section 6, and 20.11.82 NMAC, Rulemaking
Procedures -~ Air Quality Control Board.

Anyone intending to present technical testimony at this hearing is required by 20.11.82.20 NMAC to submit a
written Notice Of Intent to testify (NOI) before 5:00pm on August 25, 2009, to: Attn: Hearing Clerk, Ms. Janice
Amend, Albuquerque Environmental Health Department, P.O. Box 1293, Albuquerque, NM 87103, or, you may
deliver your NOI to the Environmental Health Department, Suite 3023, 400 Marquette Avenue NW. The NOI shall:
1. identify the person for whom the witness or witnesses will testify; 2. identify each technical witness the person
intends to present and state the qualifications of that witness, including a description of their educational and work
background; 3. summarize or include a copy of the direct testimony of each technical witness and state the
anticipated duration of the testimony of that witness; 4. include the text of any recommended modifications to the
proposed regulatory change; and 5. list and describe, or attach, all exhibits anticipated to be offered by that person at
the hearing, including any proposed statement of reasons for adoption of rules.

In addition, written comments to be incorporated into the public record for this hearing should be received at the
above P.O. Box, or Environmental Health Department office, before 5:00 pm on September 2, 2009. Comments
shall include the name and address of the individual or organization submitting the statement. Written comments
may also be submitted electronically to jamendircabg.gov and shall include the required name and address
information. Interested persons may obtain a copy of the proposed regulation at the Environmental Health
Department office, or by contacting Ms. Janice Amend electronically at jamendecabg.gov or by phone (505) 768-
2601, or by downloading a copy from the City of Albuquerque Air Quality Division website

nttp://www.cabg sov/argualitv/ageb/publicreview-drafls |

NOTICE FOR PERSON WITH DISABILITIES: If you have a disability and/or require special assistance please call
(505) 768-2600 [Voice] and special assistance will be made available to you to review any public meeting
documents, including agendas and minutes. TTY users call the New Mexico Relay at 1-800-659-8331 and special
assistance will be made available to you to review any public meeting documents, including agendas and minutes
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Butt, Neal T.

From: Amend, Janice C. [jamend@cabg.gov]

Sent: Wednesday, June 24, 2009 11:27 AM

To: air-quality-announce@lists.cabg.gov

Subject: Petition for hearing to repeal Section 20.11.90.12 NMAC, Breakdown, Abnormal Operating

Conditions, or Scheduled Maintenance and replace with a new rule, 20.11.49 NMAC,
Excess Emissions. Also amending 20.11.65 NMAC, Volatile Organic Compounds...

Follow Up Flag: Follow up
Flag Status: Green

LEASE DO NOT RESPOND DIRECTLY TO THIS LISTSERVE ANNOUNCEMENT

Attached you will find the above-mentioned Petition. The Petition will be presented to the Air Board on July 8,
2008,

Thank you,
Janice € Amend
Air Quality Control Board Liaison

Ciry of Albuquergue
768-2601

8/19/2009
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Butt, Neal T.

From: Amend, Janice C. [jamend@cabg.gov]

Sent: Wednesday, August 12, 2009 8:46 AM
To: air-quality-announce@lists.cabq.gov
Subject: Errata Notice Legal Ad for 20.11.49 NMAC, Excess Emissions, 20.11.90 NMAC,

Breakdown, Abnormal Operating Conditions, or Scheduled Maintenance, 20.11.65 NMAC,
Volatile Organic Compounds, and 20.11.69 NMAC, Pathological Waste Destructors

Follow Up Flag: Follow up
Flag Status: Purple

Please do not respond directly o this ListServe announcement.

ERRATA NOTICE-CORRECTION OF LOCATION
ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD
NOTICE OF HEARING

On September 9, 2009, at 5:30 PM, the Albuquerque-Bernalillo County Air Quality Control Board
(Air Board) will hold a public hearing in the City Council Committee Room, 9th Floor, Room 9081
located in the Albuquerque-Bernalillo County Government Center, 400 Marquette Avenue NW,
Albuquerque, NM. The hearing will address:

Proposal to repeal the current excess emissions rule, Breakdown, Abnormal Operating Conditions, Or
Scheduled Maintenance, at Section 20.11.90.12 NMAC, and replace it with a new rule, 20.11.49
NMAC, Excess Emissions. There are also cross-references to the current rule found within the Volatile
Organic Compounds rule at 20.11.65.7.A NMAC and within the Pathological Waste Destructors rule
at 20.11.69.25.A NMAC which are proposed to be changed to reference the new proposed rule. The
AQD is proposing to repeal the current excess emissions rule, Breakdown, Abnormal Operating
Conditions, Or Scheduled Maintenance, at Section 20.11.90.12 NMAC, and replace it with a new rule,
20.11.49 NMAUC, Excess Emissions.

NOTICE FOR PERSON WITH DISABILITIES: If you have a disability and/or require special
assistance please call (505) 768-2600 [Voice] and special assistance will be made available to you to
review any public meeting documents, including agendas and minutes. TTY users call the New
Mexico Relay at 1-800-659-8331 and special assistance will be made available to you to review any
public meeting documents, including agendas and minutes.

Thank you,

Janice C. Amend

Air Quality Control Board Liaison
City of Albuguergue

768-2601

8/19/2009





Butt, Neal T.

From: correo [root@correo.cabq.gov]
Sent: Friday, March 27, 2009 2:15 PM
To: Butt, Neal T.

Subject: air-quality-announce

Follow Up Flag: Follow up

Flag Status: Orange
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STATE OF NEW MEXICO
County of Bernalillo SS

Bill Tafoya,

& MVDDEXHIBIT

being duly sworn, declares and says that he is Classified m

Advertising Manager of The Albuquerque Journal, and that this newspaper is
duly qualified to publish legal notices or advertisements within the meaning of
Section 3, Chapter 167, Session Laws of 1937, and that payment therefore has
been made of assessed as court cost; that the notice, copy of which is hereto
attached, was published in said paper in the regular daily edition, for

/ times, the first publication being on

the \QM day of

N NM ¢ N , %&:a WNmanm@cmﬁ consecutive publications on
e,

, 20
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Sworn and mcc@ to before me, a Notary Public, in and
for the County of Bernalillo and State of New Mexico this

L2 day of RW\Q@D\% of 20007
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STAKEHOLDER MEETING
20.11.49 NMAC Excess Emissions, 20.11.90 NMAC, Administration, Enforcement, Inspection,
20.11.65 NMAC, Volatile Organic Compounds, 20.11.69 NMAC, Source Surveillance; Administration and Enforcement

April 23, 2009
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
HREGION 6
1445 AOSS AVENUE, SUITE 1200
DALLAS, TX 75202-2733

Mr. Neal Butt

Environmental Health Scientist
Environmental Health/Air Quality Division
P.O. Box 1293

Albuquerque, NM 87102

Dear Mr. Butt:

Thank you for the opportunity to review and comment on proposed revisions to the New
Mexico Administrative Code, Title 20, Chapter 11, Part 49 regulation concerning Excess
Emissions, as provided to us for review in your May 7, 2009 email correspondence. We have
reviewed the May 7, 2009 version of the proposed Part 49 regulation, and have the following
comments:

The proposed Part 49 regulation follows EPA’s long-standing national policy on excess
emissions as reaffirmed in the 1999 memorandum from Steven A. Herman, Assistant
Administrator for Enforcement and Compliance Assurance and Robert Perciasepe, Assistant
Administrator for Air and Radiation, entitled “State Implementation Plans (SIP): Policy
Regarding Excess Emissions During Malfunctions, Startup, and Shutdown” (the 1999 Policy).
For your reference we have enclosed a copy of the 1999 Policy with this letter.

The proposed Part 49 regulation adopts the “affirmative defense” approach for reviewing
and evaluating reports of excess emissions resulting from malfunctions, or startup, and shutdown
activities. This approach is permissible under the 1999 Policy. We believe implementation of the
proposed Part 49 requirements should result in less excess emissions in Bernalillo County, New
Mexico, and a cleaner air for its residents to enjoy.

EPA Region 6 applauds your efforts in undertaking this project, and fully supports your
adoption of the proposed Part 49 regulation conccming Excess Emissions.

Thank you for the opportunity to provade comments on this proposed rule. Should ;ou
have any questions regarding this letter, please feel free to contact me at (214) 665-7242, or Mr.
Alan Shar at (214) 665-6691.

Sincerely,

Guy Donaldson

Chief
Air Planning Section

Enclosure
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jTpe—" 1201 ELM STREET

DALLAS, TEXAS 75270

March 2, 1981

Mr. Robert A. Harley, Chief
Air Pollution Control Division

P. 0. Box 1293
Albuquerque, New Mexico 87103
Bt~

Dear Mr. ﬁarﬂey:

Pursuant to our 105 grant commitment, we have completed a review of Regulation 19,
Breakdown, Abnormal Operating Conditions, or Scheduled Maintenance. I submit the
following comments for your consideration.

1. The Regulation provides automatic exemptions from emission limitations for
excess emissions during scheduled maintenance and some other situations. Accord-
ing to EPA guidance, all emissions that exceed emission limitations during start-
up, shut down, breakdown, or maintenance are a violation of the State Implementa-
tion Plan unless there is a sudden and unavoidable malfunction that is totally
beyond the control of the owner and/or operator. The automatic exemption
provision is too broadly written and should be Timited to sudden unavoidable
exceedances.

2. The information which the source must report to the agency must be more
specific. Enough detail must be reported to enable the agency to determine that
the excess emissions were caused by a sudden and unavoidable occurrence.

The April 27, 1977 Federal Register (42 FR 21472) and Guidance to State and Local
Agencies in Preparing Regulations to Control Volatile Organic Compounds from Ten

Stationary Source Categories (EPA-450/2-79-004) contains detailed explanations of
EPA"s policy concerning such excess emission regulations and the minimum accept-

able reporting requirements.

If you have any questions, please call me, or Gordon Scruggs at 214/767/1518.
Sincerely,

Jack S. Divita
Chief, Air Programs Branch
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New Mexico

r Main Heading:\[KlbuquerquelBemaliIlo County Air Quality Control Board Regulations l

Subheading: Albuquerque/Bernalillo County Air Quality Control Board Regulations SiP
effective until 2005-02-28 (February 28, 2005)

item Subpart:|{NM Alb Part 90 (Reg 19. Breakdown, Abnormal Operating Conditions, or
Scheduled Maintenance)

¥ Citations & Dates

State SIP Citation#:|

State Effective Date_:!

Federal SIP Citation#:|

Federal Effective Date:|

Federal Register Citation#:]|
Federal Register Publication Date:|
” Codification #]
CFR Citation#:|

P e ]
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Regulatory Text:
SECTION 19. BREAKDOWN, ABNORMAL OPERATING CONDITIONS, OR
SCHEDULED MAINTENANCE

(approved by EPA 04/10/80 (45 FR 24468) at 52.1620{c) (11) effective 04/10/80.)

19.01 operation of any equipment or air pollution control devices or apparatus so
as to cause emissions of air contaminants in excess of limits set by these air
pollution control regulations, which is a direct result of breakdown of equipment
or of abnormal operating conditions, or is a direct result of the shut-down of such
equipment or air pollution control devices or apparatus for scheduled maintenance,
is not a violation of these air pollution control regulations, provided:

CA. As to scheduled maintenance, the occurrence is reported in advance to the
Director during his working hours, and that such work is performed during periods
of non-operation and when the Air Pollution Potential Index is under 50.

B. As to breakdown of equipment or abnormal operating conditions, the
occurrence has been reported to the Director as soon as practicable, but no later
than two (2) hours after occurrence, except that when the Director's office is

http://yosemitel.epa.gov/r6/Sip03 04 nsf/dc994aledbcf32¢08625651¢00552¢d8/15974c0392... 5/1/2009
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closed, such report shall be made within two (2) hours after said office reopens
for regular business.

C. Repairs are made with maximum, reasonable effort, including use of off-
shift labor, overtime or work periods of non-operation.

D. The emission of air contaminants is minimized as much as reasonably
possible during breakdown of equipment, abnormal operating conditions or scheduled
maintenance.

E. In the event of emission of air contaminants of a nature or in quantities
which would endanger public health or safety, such emission is stopped entirely or
reduced to harmless levels as soon as possible.

E. Breakdown of equipment or abnormal operating conditions do not occur with
such frequency that careless, marginal, unsafe or deliberate abnormal operation is
indicated.

khhhhkhkhhkhkhhkihhkhx end Albuquerque Section 19 ***********871**
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 6
1445 ROSS AVENUE, SUITE 1200
DALLAS, TX 75202-2733

SEF 10 2004

Mr. Richard L. Goodyear, P.E.

Permit Programs Manager

Air Quality Bureau

New Mexico Environment Department
1190 St. Francis Drive

P.O. Box 26110

Santa Fe, NM 87502-6110

RE:  20.2.70 New Mexico Administrative Code (NMAC), section 304.D, 20.2.7 NMAC
(Excess Emissions during Malfunction, Startup, Shutdown, or Scheduled Maintenance)

Dear Mr. Goodyear:

Thank you for your email in which you requested comments regarding proposed changes
to 20.2.70 NMAC, section 304.D.

The proposed change that would make 20.2.70 NMAC, section 304.D. match 40 Code of
Federal Regulations 70.6(g)(5) is consistent with Part 70 requirements and incorporates the
State’s upset rule as an applicable requirement of its title V program.

However, there is a problem with Section 20.2.7.109. Although the State is not making
changes to Section 20.2.7.109 directly, that provision now becomes applicable to all title V
sources with this change. Section 20.2.7.109 is not consistent with the Environmental Protection
Agency’s (EPA) interpretation of the Clean Air Act as outlined in a 1999 memorandum, State
Implementation Plans (SIPs): Policy Regarding Excess Emissions During Malfunctions, Startup,
and Shutdown. Section 20.2.7.109 states:

20.2.7.109 OPERATIONS IN VIOLATION: Operation of any process equipment or air
pollution control equipment in a manner inconsistent with any Air Quality Control
Regulation which is a result of malfunction, startup, shutdown or scheduled maintenance
is a violation of an applicable Air Quality Control Regulation unless the owner or
operator of the facility has complied with the notification requirements of 20.2.7.110
NMAC in a timely manner and has demonstrated to the Department’s satisfaction that...

Internet Address (URL) - hitp://www.epa.qov/earth1r6/
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Section 20.2.7.109 is inconsistent with EPA’s interpretation of the Clean Air Act because
the provision can be interpreted to exempt emissions from compliance with SIP limits. Because
excess emissions might aggravate air quality so as to prevent attainment or interfere with
maintenance of the ambient air quality standards, EPA views all excess emissions as violations
of the applicable emission limitation. However, the State or EPA can exercise enforcement
discretion to refrain from taking enforcement action in certain circumstances. Also, the State has
discretion to provide an affirmative defense to actions for penalties brought for excess emissions
that arise during certain malfunction, startup, and shutdown episodes. Please see the enclosed
1999 memo on excess emissions for details and model language. Also, Region 6 will be glad to
provide any further information.

I thank you for the opportunity to comment, and I hope that this is helpful. If you have
any questions, please call me at (214) 665-7250 or Daron Page of my staff at (214) 665-7222.

Sincerely yours,

- 3y

“David Nelei gh
Chief
Air Permits Section

Enclosure





o Bk UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
’% WASHINGTON, D.C. 20460

MEMORANDUM

SUBJECT: State Implementation Plans (SIPs): Policy Regarding
Excess Emissions During Malfunctions, Startup, and
Shutdown

FROM: Steven A. Herman
Assistant Administrator for Enforcement and Compliance
Assurance

Robert Perciasepe
Assistant Administrator for Air and Radiation

TO: Regional Administrators, Regions I - X

The Environmental Protection Agency’s (EPA’s) policy for
SIPs regarding excess emissions during malfunctions, startup,
shutdown, and maintenance is contained in memoranda from Kathleen
Bennett, formerly Assistant Administrator for Air, Noise and
Radiation dated September 28, 1982 and February 15, 1983. A
recent review of SIPs suggests that several contain provisions
that appear to be inconsistent with this policy, either because
they were inadvertently approved after EPA issued the 1982-1983
guidance or because they were part of the SIP at that time and
have never been removed. In order to address these provisions in
a consistent manner, today we are reaffirming and supplementing
the 1982-83 policy. In so doing, we are taking this opportunity
to clarify several issues of interpretation that have arisen
since that time. This updated policy will clarify the types of
excess emissions provisions states may lncorporate into SIPs so
that they can in turn provide greater certainty to the regulated
community.

As EPA stated in its 1982 memorandum, because excess
emissions might aggravate air quality so as to prevent attainment
or interfere with maintenance of the ambient air quality
standards, EPA views all excess emissions as violations of the
applicable emission limitation. Nevertheless, EPA recognizes
that imposition of a penalty for sudden and unavoidable
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malfunctions caused by circumstances entirely beyond the control

of the owner or operator may not be appropriate. Accordingly, a

State or EPA can exercise its “enforcement discretion” to refrain
from taking an enforcement action in these circumstances.

The main question of interpretation that has arisen
regarding the old policy is whether a State may go beyond this
“enforcement discretion” approach and include in its SIP a
provision that would, in the context of an enforcement action for
excess emissions, excuse a source from penalties if the source
can demonstrate that it meets certain objective criteria (an
“affirmative defense”). This policy clarifies that States have
the discretion to provide such a defense to actions for penalties
brought for excess emissions that arise during certain
malfunction, startup, and shutdown episcdes.

In the context of malfunctions, EPA recognizes that even
equipment that is properly designed and maintained can sometimes
fail. At the same time, EPA has a fundamental responsibility
under the Clean Air Act to ensure that SIPs provide for
attainment and maintenance of the national ambient air quality
standards (“NAAQS”)and protection of prevention of significant
deterioration (PSD) increments. Thus, EPA cannot approve an
affirmative defense provision that would undermine the
fundamental requirement of attainment and maintenance of the
NAAQS, or any other requirement of the Clean Air Act. See
sections 110(a) and (1) of the Clean Air Act, 42 U.S.C. § 7410(a)
and (1).! Accordingly, an acceptable affirmative defense
provision may only apply to actions for penalties, but not to
actions for injunctive relief. This restriction insures that
both State and federal authorities remain able to protect air
quality standards and PSD increments.

Furthermore, this approach is appropriate only when the
respective contributions of individual sources to pollutant
concentrations in ambient air are such that no single source or
small group of sources has the potential to cause an exceedance
of the NAAQS or PSD increments.? Where a single source or small

'Pursuant to Section 110(l), EPA may not approve a SIP
revision if “the revision would interfere with any applicable
requirement concerning attainment and reasonable further
progress, or any other applicable requirement of this chapter.”
See also CAA § 193, 42 U.S.C. § 7515, and the definitions of
“emission limitation” and “emission standard” contained in CAA
§ 302(k), 42 U.S.C. § 7602(k).

2 In the case of lead and sulfur dioxide, attainment
problems usually are caused by one or a few sources and an
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group of sources has the potential to cause an exceedance of the
NAAQS or PSD increments, EPA believes an affirmative defense
approach will not be adequate to protect public health and the
environment, and the only appropriate means of dealing with
excess emissions during malfunction, startup, and shutdown
episodes is through an enforcement discretion approach.?

The EPA is also taking this opportunity to clarify that it
does not intend to approve SIP revisions that would enable a
State director’s decision to bar EPA's or citizens' ability to
enforce applicable requirements. Such an approach would be
inconsistent with the regulatory scheme established in Title I of
the Clean Air Act. The EPA is also adding contemporaneous record
keeping and notification criteria to make its policy regarding
these types of events consistent with its enforcement approach.

Finally, EPA is clarifying how excess emissions that occur
during periods of startup and shutdown should be addressed. 1In
general, because excess emissions that occur during these periods
are reasonably foreseeable, they should not be excused. However,
EPA recognizes that, for some source categories, even the best
available emissions control systems might not be consistently
effective during startup or shutdown periods. In areas where the
respective contributions of individual sources to pollutant
concentrations in ambient air are such that no single source or
small group of sources has the potential to cause an exceedance
of the NAAQS or PSD increments, these technological limitations
may be addressed in the underlying standards themselves through
narrowly-tailored SIP revisions that take into account the
potential impacts on ambient air quality caused by the inclusion
of these allowances. In these instances, as part of its
justification of the SIP revision, the State should analyze the

affirmative defense is not appropriate. This situation can be
particularly aggravated where a short-term standard {(e.g., where
exceedances or violations are based on a few hour period) is also
in place. Although this policy is generally applicable for other
NAAQS, enforcement discretion is the only appropriate approach
for dealing with excess emissions during startup, shutdown, and
malfunction in a specific area where a single source or a small
group of sources has the potential to cause nonattainment of a
short-term NAAQS.

* In American Trucking Association v. EPA, 175 F. 3d 1027
(D.C. Circ., 1999), the court remanded the PM2.5 NAAQS to the
EPA. The Agency has not determined whether this policy is
appropriate for PM2.5 NAAQS.
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impact of the potential worst-case emissions that could occur
during startup and shutdown.®

In addition to this approach, States may address this problem
through the use of enforcement discretion or they may include a
general affirmative defense provision in their SIPs for short and
infrequent startup and shutdown periods along the lines outlined
in the attachment. As mentioned above, however, in those areas
where a single source or small group of sources has the potential
to cause an exceedance of the NAAQS or PSD increments, issues
relating to excess emissions arising during startup and shutdown
may only be addressed through an enforcement discretion approach.

A1l Regions should review the SIPs for their States in light
of this clarification and take steps to insure that excess
emissions provisions in these SIPs are consistent with the

attached guidance.

Attachment

‘States may account for such emissions by including them in
their routine rule effectiveness estimates. Rule effectiveness
estimates may be prepared in accordance with an EPA policy
document entitled “Guidelines for Estimating and Applying Rule
Effectiveness for Ozone/Carbon Monoxide State Implementation Plan
Base Year Inventories.” (EPA-452/R-92-010) November 1992.





Attachment

POLICY ON EXCESS EMISSIONS DURING MALFUNCTIONS, STARTUP, AND
SHUTDOWN
Introduction

This policy specifies when and in what manner state
implementation plans (SIPs) may provide for defenses to
vioclations caused by periods of excess emissions due to
malfunctions,® startup, or shutdown. Generally, since SIPs must
provide for attainment and maintenance of the national ambient
alr quality standards and the achievement of PSD increments, all
periods of excess emissions must be considered viclations.
Accordingly, any provision that allows for an automatic
exemption? for excess emissions is prohibited.

However, the imposition of a penalty for excess emissions
during malfunctions caused by circumstances entirely beyond the
control of the owner or operator may not be appropriate. States
may, therefore, as an exercise of their inherent enforcement
discretion, choose not to penalize a source that has produced
excess emissions under such circumstances.

This policy provides an alternative approach to enforcement
discretion for areas and pollutants where the respective
contributions of individual sources to pollutant concentrations
in ambient air are such that no single source or small group of
sources has the potential to cause an exceedance of the NAAQS or
PSD increments. Where a single source or small group of sources
has the potential to cause an exceedance of the NAAQS or PSD
increments, as is often the case for sulfur dioxide and lead,?
EPA believes approaches other than enforcement discretion are not
appropriate. In such cases, any excess emissions may have a
significant chance of causing an exceedance or violation of the
applicable standard or PSD increment.

The term excess emission means an air emission level which
exceeds any applicable emission limitation. Malfunction means a
sudden and unavoidable breakdown of process or control eguipment.

The term automatic exemption means a generally applicable
provision in a SIP that would provide that if certain conditions
existed during a period of excess emissions, then those
exceedances would not be considered violations.

3This policy also does not apply for purposes of PM2.5
NAAQS. In American Trucking Association v. EPA, 175 F. 3d 1027
(D.C. Circ., 1999), the court remanded the PM2.5 NAAQS to the
EPA. The Agency has not determined whether this policy 1is
appropriate for PM2.5 NAAQS.
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Except where a single source or small group of sources has
the potential to cause an exceedance of the NAAQS or PSD
increments, states may include in their SIPs affirmative
defenses? for excess emissions, as long as the SIP establishes
limitations consistent with those set out below. If approved
into a SIP, an affirmative defense would be available to sources
in an enforcement action seeking penalties brought by the state,
EPA, or citizens. However, a determination by the state not to
take an enforcement action would not bar EPA or citizen action.®

In addition, in certain limited circumstances, it may be
appropriate for the State to build into a source-specific or
source~category~specific emission standard a provision stating
that the otherwise applicable emission limitations do not apply
during narrowly defined startup and shutdown periods.

I. AUTOMATIC EXEMPTIONS AND ENFORCEMENT DISCRETION

If a SIP contains a provision addressing excess emissions,
it cannot be the type that provides for automatic exemptions.
Automatic exemptions might aggravate ambient air quality by
excusing excess emissions that cause or contribute to a violation
of an ambient air quality standard. Additional grounds for
disapproving a SIP that includes the automatic exemption approach
are discussed in more detail at 42 Fed. Reg. 58171 (November 8,
1977) and 42 Fed. Reg. 21372 (April 27, 1977). As a result, EPA
will not approve any SIP revisions that provide automatic
exemptions for periods of excess emissions.

The best assurance that excess emissions will not interfere
with NAAQS attainment, maintenance, or increments is to address
excess emissions through enforcement discretion. This policy
provides alternative means for addressing excess emissions of
criteria pollutants. However, this policy does not apply where a
single source or small group of sources has the potential to
cause an exceedance of the NAAQS or PSD increments. Moreover,

‘The term affirmative defense means, in the context of an
enforcement proceeding, a response or defense put forward by a
defendant, regarding which the defendant has the burden of proof,
and the merits of which are independently and objectively
evaluated in a judicial or administrative proceeding.

*Because all periods of excess emissions are violations and
because affirmative defense provisions may not apply in actions
for injunctive relief, under no circumstances would EPA consider
periods of excess emissions, even if covered by an affirmative
defense, to be “federally permitted releases” under EPCRA or
CERCLA.
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nothing in this guidance should be construed as requiring States
to include affirmative defense provisions in their SIPs.

IT. AFFIRMATIVE DEFENSES FOR MALFUNCTIONS

The EPA can approve a SIP revision that creates an
affirmative defense to claims for penalties in enforcement
actions regarding excess emissions caused by malfunctions as long
as the defense does not apply to SIP provisions that derive from
federally promulgated performance standards or emission limits,
such as new source performance standards (NSPS) and national
emissions standards for hazardous air pollutants (NESHAPS).% 1In
addition, affirmative defenses are not appropriate for areas and
pollutants where a single source or small group of sources has
the potential to cause an exceedance of the NAAQS or PSD
increments. Furthermore, affirmative defenses to claims for
injunctive relief are not allowed. To be approved, an
affirmative defense provision must provide that the defendant has
the burden of proof of demonstrating that:

1. The excess emissions were caused by a sudden,
unavoidable breakdown of technology, beyond the control of the
owner or operator;

2. The excess emissions (a) did not stem from any activity
or event that could have been foreseen and avoided, or planned
for, and (b) could not have been avoided by better operation and
maintenance practices;

3. To the maximum extent practicable the air pollution
control equipment or processes were maintained and operated in a
manner consistent with good practice for minimizing emissions;

4. Repairs were made in an expeditious fashion when the
operator knew or should have known that applicable emission
limitations were being exceeded. Off-shift labor and overtime
must have been utilized, to the extent practicable, to ensure
that such repairs were made as expeditiously as practicable;

5. The amount and duration of the excess emissions
(including any bypass) were minimized to the maximum extent
practicable during periods of such emissions;

°To the extent a State includes NSPS or NESHAPS in its SIP,
the standards should not deviate from those that were federally
promulgated. Because EPA set these standards taking into account
technological limitations, additional exemptions would be
inappropriate.
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6. All possible steps were taken to minimize the impact of
the excess emissions on ambient air quality;

7. All emission monitoring systems were kept in operation
if at all possible;

8. The owner or operator’s actions in response to the
excess emissions were documented by properly signed,
contemporaneous operating logs, or other relevant evidence;

9. The excess emissions were not part of a recurring
pattern indicative of inadequate design, operation, or
maintenance; and

10. The owner or operator properly and promptly notified
the appropriate regulatory authority.

The EPA interprets these criteria narrowly. Only those
malfunctions that are sudden, unavoidable, and unpredictable in
nature qualify for the defense. For example, a single instance
of a burst pipe that meets the above criteria may qualify under
an affirmative defense. The defense would not be available,
however, if the facility had a history of similar failures
because of improper design, improper maintenance, or poor
operating practices. Furthermore, a source must have taken all
available measures to compensate for and resolve the malfunction.
If a facility has a baghouse fire that leads to excess emissions,
the affirmative defense would be appropriate only for the period
of time necessary to modify or curtail operations to come into
compliance. The fire should not be used to excuse excess
emissions generated during an extended period of time while the
operator orders and installs new bags, and relevant SIP language
must limit applicability of the affirmative defense accordingly.

IIT. EXCESS EMISSIONS DURING STARTUP AND SHUTDOWN

In general, startup and shutdown of process equipment are
part of the normal operation of a source and should be accounted
for in the planning, design, and implementation of operating
procedures for the process and control equipment. Accordingly,
it is reasonable to expect that careful and prudent planning and
design will eliminate violations of emission limitations during
such periods.

A. SOURCE CATEGORY SPECIFIC RULES FOR STARTUP AND SHUTDOWN

For some source categories, given the types of control
technologies available, there may exist short periods of
emissions during startup and shutdown when, despite best efforts
regarding planning, design, and operating procedures, the
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otherwise applicable emission limitation cannot be met.
Accordingly, except in the case where a single source or small
group of sources has the potential to cause an exceedance of the
NAAQS or PSD increments, it may be appropriate, in consultation
with EPA, to create narrowly~-tailored SIP revisions that take
these technological limitations into account and state that the
otherwise applicable emissions limitations do not apply during
narrowly defined startup and shutdown periods. To be approved,
these revisions should meet the following requirements:

1. The revision must be limited to specific, narrowly-
defined source categories using specific control strategiles
(e.g., cogeneration facilities burning natural gas and using
selective catalytic reduction);

2. Use of the control strategy for this source category
must be technically infeasible during startup or shutdown
periods;

3. The frequency and duration of operation in startup or
shutdown mode must be minimized to the maximum extent
practicable;

4. As part of its justification of the SIP revision, the
state should analyze the potential worst-case emissions that
could occur during startup and shutdown;

5. All possible steps must be taken to minimize the impact
of emissions during startup and shutdown on ambient air guality;

6. At all times, the facility must be operated in a manner
consistent with good practice for minimizing emissions, and the
source must have used best efforts regarding planning, design,
and operating procedures to meet the otherwise applicable
emission limitation; and

7. The owner or operator's actions during startup and
shutdown periods must be documented by properly signed,
contemporaneous operating logs, or other relevant evidence.

B. GENERAL AFFIRMATIVE DEFENSE PROVISIONS RELATING TO
STARTUP AND SHUTDOWN

In addition to the approach outlined in Section II(A) above,
States may address the problem of excess emissions occurring
during startup and shutdown periods through an enforcement
discretion approach. Further, except in the case where a single
source or small group of sources has the potential to cause an
exceedance of the NAAQS or PSD increments, States may also adopt
for their SIPs an affirmative defense approach. Using this
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approach, all periods of excess emissions arising during startup
and shutdown must be treated as violations, and the affirmative
defense provision must not be available for claims for injunctive
relief. Furthermore, to be approved, such a provision must
provide that the defendant has the burden of proof of
demonstrating that:

1. The periods of excess emissions that occurred during
startup and shutdown were short and infrequent and could not have
been prevented through careful planning and design;

2. The excess emissions were not part of a recurring
pattern indicative of inadequate design, operation, or
maintenance;

3. If the excess emissions were caused by a bypass (an
intentional diversion of control equipment), then the bypass was
unavoidable to prevent loss of life, personal injury, or severe
property damage;

4. At all times, the facility was operated in a manner
consistent with good practice for minimizing emissions;

5. The frequency and duration of operation in startup or
shutdown mode was minimized to the maximum extent practicable;

6. All possible steps were taken to minimize the impact of
the excess emissions on ambient air quality;

7. All emission monitoring systems were kept in operation
if at all possible;

8. The owner or operator’s actions during the period of
excess emissions were documented by properly signed,
contemporaneous operating logs, or other relevant evidence; and

9. The owner or operator properly and promptly notified the
appropriate regulatory authority.

If excess emissions occur during routine startup or shutdown
periods due to a malfunction, then those instances should be
treated as other malfunctions that are subject to the malfunction
provisions of this policy. (Reference Part T above) .

berneti899a.wpd/August 11, 1998
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SUBJECT: Policy on Excess gmissions During Startup, Shutdown,
Maintenance, and Malfunctions ¢

ot ' . - N' )
PROM:  Rathleen M. Bennett &iﬂlib~“’ \ fL“”‘

Assistant Administrator for Air, Noise and Radiation

TO: Regional Administrators, Regions I-X
: s

: This’momarandum is in response to a request for a .
clarificu:ion of EPA's polic relating to excess emissions -
during strtup, shutdown, ma ntenance, and malfunctions.

Excess emission provisions for startup, shutdown, .
Qnihtcnanco. and malfunctions were often included as part of
the original SIPs approved in 1971 and 1972. Because the

~ Agency was inundated with proposed S5IPs and had limited

to the adegquacy, enforceability, and consistency of these -
provisions. Consequently, many SIPs werse approved with broad
and loosely-defined provisions to c?ntrol excess emissions.

In 1978, EPA adopted an excess emiasions policy after !

experience in processing them, not enough attention was given .

-many, less effective attempts tO rectify problems that existed .

with these provisions. This policy disalloved automatic
exemptions by defining all periods of excess emigasions as

violations of the applicable standard. Gtates can, of course, .

consider any demonstration by the source that the excess  °

emissions were due to an unavoidable occurrence in determining

whether any enforcement action is required.

{

.. The rationale for establishing these emissions as
violations, as opposed to grantinq;autcmatic exemptions, is
that 5IPs are ambisnt-based standards and any emissions above

the allowable may cause Or contribute to viclations of the
national ambjent air quality gstandards. Without clear
definition and 1imitations, these automatic exemption

~ provisions could sffectively shield excess emissions arising
from poor operation and maintenance or design, thus precluding

attainment. Additionally, by establishing an enforcement

discretion approach and b ‘requiring the source to demonstrate

the existence of an unavoidable malfunction on the source, 9°

-maintenance procedures are {ndirectly encouraged.
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L Attached is a document stating EPA’s present policy on

" excess emissions. This document basically reiterates the ‘

..earlier policy, with some refinement- of the -policy regarding: . .-
excess omissionn‘durinq pPeriods of schedulsd maintenance.. ‘

A question has also been raised as to what extent
operating permits can be used to address excess emissions {n
.cases where the SIP is 8silent on this issue or whers the SIP g5
deficlent. Where the 51p is silent on excéss emissions, the
operating permit may contain excess ‘emisa{on provisions which
should be consistent with the attached policy. Where the SIP
is deficient, the SIP should be made to conform to the prasent
policy. Approval of the cperating permit as part of the 8IP
would accomplish that xtsuft. ‘ ' o

If you have any questions concerning this policy, please
contact Ed Reich at (382~2507). ‘ _

Attachment

“
!






. Attachment

_ POLICY OM EXCESE. EMISEIONS DURING START-UP, SHUTLOWN,
MAIMTERANCE, AND| MALFUNCTICKE.

-

Several of the existing State implemantation plans (EIFs)
.. provide for an autcratic emission limitation .exenption duringwA' .
‘periods of excess enigsion due to start-up, shutdown, -
. maintenance, or malfunction.*¥ Gererally, EPA agrees that the
imposition of a penalty for sudden and unavoidalble 1.
malfunctions caused by circumstances entirely beyond the
.control of the owner and/or opogator i{s not apprepriate. -
.However, any activity which can be foreseen and avoided, or
‘planned is hot within the definition of a sudden and
unavoidable kreakdown. Since the SIPs must provide for ‘
attainment and mainterance of the national artient air gquality ’
standards, SIP provisions on malfunctions must be narrowly
drawn. ‘S1Ps may, of course, crit any provision on :
 malfunctions. [For more specific guidance on malfunction
provisions for RACT §IPs, see the April 1978 workshop manual
2or preparing uuihttainment pians.] : )
. - 11

I.  AUTOMATIC EXEMPTION APPROACE

I£ a SIP contains a malfuncticn provision, it cannot be
the type that provides for autonatic exemption where a
malfunction is alleged DYy a source. Autonatic exemptions
might aggravate air quality so as nct to provide for A
attainment of the ambient air quality standards. Additionsl
grounds for disapproving a SIP that includes the automatic
exenption approach are discussed in more detail at 42 FR 58171
(November 8, 1977) and 42 FR 21372 (April 27, 1977). As 8 b
result, EPA cannot approve any SIP revision that provides
automatic exerptions for malfunctions.

IX. ENFORCEMENTADISCRETION APPROACH--61IP EMISSION LINITATION
. ADEQUATE TO ATTAIN AMBIENT S5TANDARDS .

'EPA can approve SIP revisions which incorporate the
wenforcement discretion approach®. such an approach can
reguire the source to demonstrate to the appropriate State |
agency that the sxcess emissions, though constituting a
violation, were due to an unavoidable malfunction. Any
malfunction provision must provide for the commencement of|a
proceeding to notify the source of its violation and to
determine whether enforcement action should be undertaken for
any period of excess emissions. In determining whether an
enforcenent action is appropriate, satisfaction of the
following criteria should be c?nuidc:ed:

|

* The term "excess emission” mgans,an air emission rate which
exceeds any applicable emission -limitation, and
"malfunction® means a sudden and unavoidable breakdown of
process or control equipment. ) l
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l.- To the maximum extent practicable the air pollution
control equipment, process equipment, or processes were
maintained and operated in & manner consistent with good
practice for minimizing emissions; , - .

hd L4

2. Repairs were made in an expeditious fashion when the’
cperator knew or should have known that applicable emission ‘
limitations were being exceeded. Off-shift labor and cvertime
must have been utilized, to the extent practicable, to ensure
that such repairs wers made as expeditiously as practicable; .

3. Thc';mount;and‘duratfbn of the excess emissions
(including any bypdss) were minimized to the maximum extent
practicable during periods of such emissions;

- 4+ All possible steps were taken to minimize the impact
of the excess emissions on ambient air quality; and :

5. The excess emissions are not part of a recurring
pattern indicative:of {inadequate design, operation, or
maintqnanch. '

I11. EXCESS EMISSIONS' DURING START-UP, SHUTDOWN, AND
MAINTENANCE . - .

Any activity or event which can . be foreseen and avoided,
or planned, falls outside of the definition of sudden and
unavoidable breakdown of equipment. For example, & sudden
breakdown which could have been avoided by better cperation
and maintenance practices is not a malfunction. In such
cases, the control agency muat enforce for violations of the
emission limitation, Other such common events are start-up
and shutdown of equipment, and scheduled maintenance. o

Start-up and shutdown of process equipment are part of
the normal operation of a sourcs and should be accounted for
in the design and implementation of the operating procedure
for the process and control equipment. Accordingly, it is
reasonable to cxgoctithat careful planning will eliminate
violations of em ssipn limitations during such periods.

If excess emissions occcur during routine start-up and-
shutdown of such equipment, they will be considered as having
resulted from a malfunction only {f the source can demonstrate
that such emissions wers actually caused by a sudden and
unforesesable breakdown in the equipment. :

Similarly, scheduled maintenance is a predictable event
which can be scheduled at the discretion of the operator, and
which can therefore be made to coincide with maintenance on
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“..production equipment, or other spurc% shutdowns.
' Conseguently, excess emissions during periods of scheduled

* maintenance should be treated as a violation unless a #ource

can demonstrate that such emissions could not have . been-.

avoided through better scheduling for maintenance or through"
better operation and maintenance practices. '

.
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¥  TO: Regional Administrators, |Regions I - X

EPA’s pollcy for state lmplementatlon plans (SIPs) regardlng
excess emissions during malfunctlons, startup, shutdown, and s
maintenance 1s contained in memoranda from Kathleen Bennett, 1
formerly Assistant Administrator for Air, Noise and Radiation |
dated September 28, 1982 and Februery 15, 1983. A ‘recent review
of SIPs' suggests that several contain provisions that appear to .
be inconsistent with this policy, elther because théy were ~
inadvertently -approved after EPA issued the 1982- 1983 guidance or
because they were part of the SIP at that tlme and have never .
been. removed In order to address these provisions in a
consistent manner, today we are reaffirming and supplementing the
1982-83 policy. In so doing, we are taking this opportunity to
clarify several issues of lnterpretatlon that have arisen since
that time. The attached updated policy will clarify the types of
excess emissions provisions states may incorporate into SIPs 50
that they can in turn provide greater certainty to the regulated
community. . ‘

As EPA stated in its 1982 memorandum, because excess
‘emissions might aggravate air quality so as to prevent attainment
or interfere with maintenance of the ambient air guality
standards, EPA views all excess em1551ons as violations of the
appllcable emission limitation. Nevertheless, EPA recognlzee
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that imposition of -a penalty for sudden and unavoidable
malfunctions caused by circumstances entirely beyond the control
of- tHe owner‘or operator may not’ bé ‘appropriate.  Accordingly, a-’
state or EPA can exercise its “enforcement discretion” to refrain
from taking an enforcement action in these circumstances.

The main question of interpretation that has arisen

-regarding the old policy is whether a state may go beyond this

“enforcement discretion” approach and include in its SIP a
provision that would, in.the context of an enforcement action for

‘excess emissions, ‘excuse a source from penalties if the source

can demonstrate that it meets certain objective criteria (an
“affirmative defense”). This policy clarifies that states have

‘the discretion to provide 'such a défense to actions for.penalties

brought for excess emissions that arise during certain -
malfunction, startup, and shutdown episodes.

In the context of malfuhctions, EPA recognizes that even )
equipment that is properly designed and maintained can sometimes
fail. At the same time, EPA has a fundamental responsibility

‘under the Clean Air Act to ensure .that SIPs provide for

attainment and maintenance of “the national ambient air quality

.standards (“NAAQS”)and protection of PSD increments. Thus, EPA

cannot approve an affirmative defense provision that would
undermine the fundamental requirement of attainment and

" maintenance of the NAAQS, or any other requirement of the Clean

Air Act. See sections 110(a) and (1) of the Clean Air Act, 42
U.5.C. .S 7410(a) and (l).! Accordingly, an acceptable .
affirmative defense provision may only apply to actions for
penalties, But not to actions for injunctive relief. This
restriction insures that both state and federal authorities
remain able to ‘protect air 'quality standards and PSD increments.

» Furthermore,’ this approach is appropriate only when: the
respective. contributions of individual sources to pollutant
concentrations in ambient air are such that mo single source or
small "group. of 'sources has the potential to cause an exceedance
of the NAAQS or PSD incqements.2 Where a single source or small

Py

'Pursuant .to_ Section 110(1), EPA'may not approve a SIP
revision if "the ‘revision would interfere with any applicable’
requirement concerning attainment and reasonable further
progress, or any other applicable requirement of this chapter."
See also CAA''§ 193, 42 U.8.C. § 7515, and the definitions of~
"emission limitation" and "emission standard"® contained in CAA
§ 302(k), 42 U.S.C. § 7602(k). : .

2 In the case of lead and sulfur dioxide, attainment.

problems usually are caused by one or a few sources and an
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group of sources has the potential to cause an exceedance of the.
NAAQS or PSD increments, EPA believes an affirmative defense {'
"approach will not be adequate to protect public-health and the i
environment, and the only approprlate means of dealing with ‘
excess, emissions during malfunctloﬁ, startup, and shutdown !
episodes is through an enforcement discretlon approach 3 !

EPA is also taklng this opportunlty to clarify that it does
not intend to approve SIP rev1sxons that would recognize a state
director’s decision to bar EPA’s or citizens' ability to enforce
applicable requirements. Such an approach would be inconsistent
with the regulatory scheme established in Title I of the Clean j.
Air Act. EPA is also adding conteﬁporaneous record keeping and'
notification criteria to make its pcllcy regarding these types of
events consistent with its enforcement approach.

Finally, EPA is clarlfylng how excess emissions that occur'
during periods of startup and shutdown should be addressed. In'!
geheral, because excess emissions that occur during these periods
are reasonably foreseeable, they should not be excused. However,
EPA recognizes that, for some source categories, even the best j
available emissions control systems might not be.consistently
effective during startup or shutdo%n periods. 1In areas where the
respective contributions of 1nd1v1dual sources to pollutant !
concentrations in ambient air are such that no single source or
small group of sources has the potentlal to cause an exceedance
of the NAAQS or PSD increments, thése technological limitations
may be addressed in the underlying standards themselves through
narrowly-tailored SIP revisions: that take into account the
poterntial impacts on ambient air quallty caused by the inclusion
of these allowances. In these Lnstances, as part of its

justification of the SIP revision, the state should analyze the
) , :

affirmative defense is not appropr}ate This situation can be i
particularly aggravated where a short-term standard (e.g., where
exceedances or violations are based on a. few hour perlod) is also
in place. Although this pollcy 1s{generally applicable for other
NAAQS, enforcement discretion is the only appropriate approach»'
for dealing with excess emissions during startup, shutdown, and
malfunction in a specific area where a single source or a small
group of sources has the potential to cause nonattainment of a
short-term NAAQS.

: ? In‘American Trucking Assocxatlon v. EPA, 175 F. 34 1027
(D.C. Circ., 1999), the court remanded the PM2.5 NAAQS to the
EPA. The Agency has not determined whether this policy is
appropriate for PM2.5 NAAQS.
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impact of the potential worst-case emissions that could occur
during startup and shutdown L
S e . ! ) . e n s g .
In addltlon to this approach, states may address this problem
through the use of enforcement -discretion or they may include a
general affirmative defense provision in their SIPs for short and
infrequent startup and shutdown periods along the lines outlined
in the attachment.:- As mentioned above, however, in those areas
where:'a singlke source or small group of sources has the potential
to cause am exceedance of the NAAQS or PSD increments, issues
" relating to excess emissions arising during startup and shutdown
may only be addressed thrcugh an enforcement discretlon approach.

B R AR L L i

A

- All Reglons should review the SIPs for their states in light
of this clarification and take 'steps to -insure that excess
emissions provisions in these SIPs are con31stent with the

attached guldance .

Attachment ... . . Dot : . .

,..
t

‘States may account for such em;ssmons by including them in
their routine rule effectiveness estimates. Rule effectiveness
estimates may be prepared in accordance with an EPA policy
document entitled "Guidelines for Estimating and Applying Rule
Effectiveness for Ozone/Carbon Monoxide State Implementation Plan
Base Year Inventories." (EPA-452/R-92-010) November 1992.

Ficata

e

e






‘Attachment

POLICY ON EXCESS EMISSIONS DURING MALFUNCTIONS, STARTUP, AND
A SHUTDOWN
*Introduction . e e

This policy specifies when and in what manner state
implementation plans (SIPs) may provide for defenses to . |
violations caused by periods of excess emissions due to .
malfunctions,! startup, or shutdown. Generally, since SIPs must
provide for attainment and malntenance of the national ambient !
air quality standards and the achievement of PSD increments, all
periods of excess emissions must be considered violations. ‘
Accordingly, any provision that allows for an automatic !
exemption? for excess emissions is | prohibited.

‘

However, the imposition of a penalty for excess emissions
during malfunctions caused by c1rcumstances entirely beyond the?
control of the owner or operator may not be approprlate. States
may, therefore, as an exercise of their inherent enforcement |
discretion, choose not to penalxze}a source that has produced
excess emissions under such circumstances.

!

Thls policy -provides an alternative approach té enforcement
dlscretlon for areas and pollutants where the respective
contributions of individual sources to pollutant concentrations'
in ambient air are such that no single source or small group of |
sources has the potential to cause an exceedance of the NAAQS or
PSD increments. Where a single source or small group of sources
has the potential to cause an exce=dance of the NAAQS or PSD
increments, as is often the case for sulfur dioxide and lead,?
EPA believes approaches other than| enforcement discretion are n
appropriate. In such cases, any excess emissions may have a
-significant chance of causing an exceedance or violation of the
applicable standard or PSD increment.

PRI, SRR
cr

-

The term excess emzasxon means an air emission level whlch
exceeds any applicable.emission limitation. Malfunction means a
sudden and unavoidable breakdown of process or control. equlpment.

 2The term'ggggmgglgggxgmg;;gg means a generally applicable
provision in a SIP that would prov;de that if certain conditions

existed during a period of excess emissions, then those
exceedances would not be considered violations.

. *This policy also does not apply for purposes of PM2.5
NAAQS. 1In American Trucking Association v. EPA, 175 F. 3d 1027
(D.C. Cirec., 1999), the court remanded the PM2.5 NAAQS to the
EPA. The Agency has not determined whether this policy Ls
appropriate for PM2.5 NAAQS.
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- Except where a single source or small group of sources has
the potential to cause an exceedance of the NAAQS or PSD
.increments, states may include in their. $IPs affirmative -«
defenses! for excess emissions, as long as the SIP establishes
limitations consistent with those set out below. If approved
into a SIP, an .affirmative defense would be available to sources
in an enforcement action seeking penalties brought by the state,
EPA, or citizens. . However, a determination by the state not to
take an enforcement actign would not bar EPA or citizen action.®.

In addition, in certain limited circumstances, it may be’
appropriate for the state to build into a source~-specific .or .
source-category-specific emission standard a provision stating-
that the otherwise applicable emission limitations do not apply
during narrowly defined startup and shutdown periods.

I. ' AUTOMATIC EXEMPTIONS AND ENFORCEMENT DISCRETION

‘If a SIP contains a provision addressing excess emissions,
it cannot be the type that provides for automatic exemptions.
Automatic exemptions might aggravate ambient air quality by
excusing excess emissions that cause or contribute to a ,violation
of an ambient-air quality standard. Additional grounds for
disapproving. a SIP that includes the automatic exemption qpproach
are discusged' in more detail at 42 Fed. Reg. 58171 (November 8,
1977) -and 42- Fed. Reg. 21372 .(April 27, 1977). As a_result, EPA
will not approve any SIP revisions that provide automatic .
exemptions. for periods :of excess, emissions. ‘ ., .

A [4AT i - ' - . .
_ The best assurance that excess emissiong will not interfere
with NAAQS attainment, maintenance, or increments is to address |
excess emissions through enforcement discretion. This policy..
provides alternative means for addressing excess emissions of
criteria pollutants. However, this policy does not apply where a
single source or small group of sources has the potential to '
cause an exceedance of the NAAQS or PSD increments. Moreover,

5 - 0 . R : .

‘The term g:ﬁiimgtive'ggggﬁgg means, in the context of an
enforcement proceeding, a response or defense put forward by a
defendant, regarding which the defendant has the burden of proof,

and the merits of which are- independently and objectively
evaluated in a judicial or administrative proceeding, .

‘Recause all pericds of excess emigsions are violations and
because affirmative defense provisions may not apply in actions
for injunctive relief, under no circumstances would EPA consider
periods of excess emissions, even if covered by an affirmative :
defense, to be "federally permitted releases" under EPCRA or
CERCLA. - ‘ S .
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nothing in this guidance should be construed as requiring states
to lnclude afflrmatlve defense prov;s;ons in thelr SIPs .

~ R

IT. AFFIRMATIVB DEFENSES FOR MALFUNCTIONS

EPA can approve a SIP revision that creates an affirmative
defense to claims for penalties in|enforcement actions regarding
excess emissions caused by malfunctions as long as the defense ]
does not apply to SIP provisions that derive from federally |
promulgated performance standards or emission limits, such as new
source performance standards (NSPS) and national em1531ons §
standards for hazardous air pollutants {NESHAPS) . In addltionﬁ
affirmative defenses are not appropriate for areas and pollutants
where a single source or small group of sources has the potentlal
to cause an exceedance of the NAAQS or PSD increments.
Furthermore, affirmative defenses to claims for injunctive relxef
are not allowed. To be approved, an affirmative defense
provision must provide that the defendant has the burden of proof
of demonstrating that: ,

1. The excess emissions were caused by a sudden,
unavoidable breakdown of technology, beyond the control of the
owner or operator;

[
i

2. The excess emissions (a) éid not stem from any activity
or event that could have been foreseen and avoided, or planned !
for, and (b) could not have been avoided by better operation and
malntenance practices; i

3. To the maximum extent praétlcable the air pollution ;
control equipment or processes were maintained and operated in a
manner consistent with good practlce for minimizing emissions;

4. Repairs were made in an expedltlous fashion when the
operator knew or should have known:that applicable emission
limitations were being exceeded. Off-shift labor and overtime
must have beeri utilized, to the extent practlcable, to ensure
that such repairs were made as expeditiously as practicable;

A ; .
5. The amount and duration og the excess emissions
(including any bypass) were minimized to the maximum extent
practicable during periods of such?emissions; !
. |
!

i
i

®To the extent a state 1ncludés NSPS or NESHAPS in its SIP
the standards should not deviate from those that were federally
promulgated. Because EPA set these standards taking into account
technological limitations, additional exemptions would be
inappropriate. . | .

t
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6. " All possible steps were taken to minimize the impact of

the excess emissions on ambient air quality; .

PR

il

7. Aall emission monitoring systems were kept in operation
if at all possible; ‘ .

8. The owner or .operator’'s actions in response to the .
excess emissions were documented by properly signed,. = - |
contemporaneous operating logs, or other relevant evidence; -

9. The excess emissions were not part of a recurring
pattern indicative of inadequate design, operation, or
maintenance; and S . .. L

. 10. The owner or operator properiy and prbmptly notifiqd
the appropriate regulatory authority. . e -

~ EPA interprets these criteria narréwly. Only those
mal functions that are sudden, unayoidable, and unpredictéble in
nature qualify for the defense. For example, a single instance
of a burst pipe that meets the above criteria may qualify under
an affirmative defense.  The defense would not be available,
however, if the facility had a history of similar failures
because of improper design, improper maintenance, or poor
operating practices.  Furthermore, a source must have taken all
available measures to compensate for and. resolve the malfunction.
If a facility has a baghouse fire that leads to excess emissions,
the affirmative defense would be appropriate only for the period
of time necessary to modify or curtail operations to come into
compliance. The -fire should -not be used to excuse excess
emissions generated during an extended period of time while the
operator orders and installs new bags, and relevant SIP language
must limit applicability of the affirmative defense accordingly.

III. EXCESS EMISSIONS DURING STARTUP AND SHUTDQWN L

In general, startup -and.-shutdown of process equipment are .
part of the normal operation of a source and should be accounted
for in the planning, design, and implementation of operating ' '
procedures for the process and control equipment. Accordingly,
it is reasonable to expect,that careful and prudent planning and
design will eliminate violations.of emission limitations during

such periods.

A. SOURCE CATEGORY SPECIFIC RULES FOR STARTUP AND SHUTDOWN

For some source categories, given the types of control |
technologies available, there may exist short periocds of L
emissions during startup and shutdown when, despite best efforts
. regarding planning, design, and operating procedures, the
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otherwise applicable emission limitation cannot be met.
Accordlngly, except in the case where a single source or small
group of sources has the potential |to”cause an exceedance of’ ‘the
NAAQS or PSD increments, it may be appropriate, in consultation:
with EPA, to create narrowly-tailored SIP revisions that take
these technological limitations into account and state that the
otherwise applicable emissions llmltatlons do not apply during
narrowly defined startup and shutdown periods. To be approved,
these revisions should meet the fo;low1ng requirements:

: . : Lo .

1. The revision must be limited to specific, narrowly-
defined source categories using specific control strategies
(e.g., cogeneration facilities burnlng natural gas and us;ng

.selective catalytic reductlon) :

-

2. . Use of. the control strategy for this source category
must be technically infeasible during startup or shutdown
periods; : ‘ . : .

3. The frequency and duratio& of operation in sﬁartup'or 9
shutdown mode must be minimized to*the maximum extent
practicable; i ;

4. As part3of its justification of the SIP revision, the
state should analyze the potential. worst-case emissions that
could occur during startup and shutdown; ‘

5. All possible steps must be taken to minimize the impac!
of emissions during startup and shutdown on ambient air quality;

=gt

6. At all times, the facility must be operated in a manner
consistent with good practice for minimizing emissions, and the
source must have used best efforts regarding planning, design,
and operating procedures to meet the otherwise applicable
emission limitation; and -

{ .

7. The owner or operator's actions during startup and
shutdown periods must be documented by properly signed,
contemporaneous operating logs, or.ofher relevant evidence.

B. GENERAL AFFIRMATIVE DEFENSE PROVISIONS RELATING TO
|

STARTUP AND SHUTDOWN .

1

In addition to the approach ohtlined in Section II(A) above,
states may address the problem of excess emissions occurring
during startup and shutdown period% through an enforcement
discretion approach. Further, except in the case where a singl

. source or small group of sources h%s the potential to cause an
exceedance of the, K NAAQS or PSD increments, -states may also adopt

for their SIPs an affirmative def %se approach. Using this

)
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approach, all periods of excess emissions. arising during startup

and shutdewn must be treated as violations,. and the affirmative
rnamer tdefeénse’ provision  mist not be available for claims for Lnjunctlve”“*"

relief. Furthermore, to be approved, such a provision must

providé that'the defendant has-the burden of proof of.

demonstratlng that*' . > -

- f
EX

1.+ The perlods-of‘exceSS‘emissions‘that occurred during.
startup and:shutdown were short and infrequent and. could not have
been prevented through careful plannlng and deSLQn,

- ¢ t e '

2. The excess emissions were not part of a recurrzng
pattern indicative "of inadequate. desmgn, ‘operation, or : o
malntenance, . . oo T o

3. 'If the excess emissions were caused by a bypass - (an . n
intentional diversion of control equipment), .then the bypass was 'fﬁ
unavoidable to prevent loss of life, personal injury, or severe
property damage, ‘ '

R ' o B - 1 .
1 . - .4 4

4. At all tlmes,'the fac1llty*was operated in a manner
consistent with good practice for minimizing emissions;

5. The'frequency and duration .of operation in startup or
shutdown mode wassminimized to the maximum extent practicable;

i ' . -

6. All‘possible steps were taken to minimize the impact‘of
the excess emissionS’on ambient air qualityr T -
‘. l N . . 4 . -
7. All emission monltorlng systems were kept in operatlon
1f at all p0351ble, N ; - .

- . . < s -

.8. The owner or operator’s actions during the period of-
excess emissions were documented by properly- signed,
contemporaneous operating logs, or other relevant evidence; and ‘

9. The owner or operator properly and. promptly notlfled the
approprlate regulatory authorlty . . : .

If excess emissions occur durlng routine startup or shutdown
perlods due to a malfunction, then those instances should be
treated as other malfunctions that are subject to the malfunction

provisions of this policy. (Reference Part I above).

PR . N
B T . .

banvettdote wpd/August 11, 1599 . .. . ' . . Y
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UNITED STATES EMVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

DEC 5 200

OFFICE OF

AIR AND RADIATION

MEMORANDUM

SUBJECT:  Re-Issuance of Clarification — State Implementation Plans (SIPs): Policy
Regarding Ex mis? DuringMalfunctions, Startup, and Shutdown

FROM: .Eric Schaeffer /
- Director, Offic “of Regulacory Effforcement
Office of Enforcement and Co hance Assurance

John S. Seitz
Director, Office o uahty PI anning and Standards

Office of Air and 1atzon
TO: Regional Administrators, Regions I - X

This is a re-issuance of “Clarifica*ion — State Implementation Plans (SIPs): Policy
Regarding Excess Emissions During Mal‘unctions, Startup, and Shutdown,” which was signed
on November 8, 2001. This re-issued form of the Policy excludes a pa.ragraph that was
erroneously included in the November 8, 2001, version.

On September 20, 1999, EPA issu ed a guidance memorandum discussing the types of
State Implementation Plan (SIP) provisions addressing excess emissions during malfunctions,
startups, and shutdowns that EPA believes may appropriately be approved as part of a SIP - State
Implementation Plans: Policy Regarding Excess Emissions During Malfunctions, Startup, and

" Shutdown ("September 20, 1999, Guidance"). Certain questions have recently been raised

concerning the intended effect of the September 20, 1999, Guidance. The purpose of this
Memorandum is to provide clarification with regard to these questions.

This Memorandum confirms that the September 20, 1999, Guidance provides guidance to
States and EPA regarding SIP provisions related to excess emissions during malfunctions,
startups, and shutdowns. It was not intended to alter the status of any existing malfunction,
startup or shutdown provision in a SIP that has been approved by EPA. Similarly, the Guidance
was not intended to affect existing permit terms or conditions regarding malfunctions, startups
and shutdowns that reflect approved SIP provisions, including opacity provisions, or to alter the
emergency defense provisions at 40 C.F.R. § 70.6(g). Existing SIP rules and 40 C.F.R. § 70.6(g)
may only be changed through established rulemaking procedures and existing permit terms may
only be changed through established permitting processes. Thus, EPA did not intend the

Internet Address (URL) « hitp:/www.epa.gov
- Raecycled/Recyclable « Printad with Vegstable OK Based inks on Rao,'dtd Paper (Minimum 30% Postconsumer)
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RESOLUTION

WHEREAS, the State of New Mexico Legislature by Laws,
Chapter 277, Laws of 1967, as amended by Chapter 58, Laws of
1970, has provided authority and means for preventing and abating
air pollution, and '

WHEREAS, a Joint Air Quality Control Board for
Bernalillo County has been duly formed under the authority of
sald statute, and

WHEREAS, the adoption of Air Pollution Control Regu-
lations is needed to protect the health, property and welfare
of the residents of Bernalillo County.

NOW THEREFORE the Albuquerque-Bernalillo County Air
Quality Control Board hereby makes the following findings and
declarations:

2. The threat of air pollution in Bernalillo County
~1s real and constant and will not be prevented or abated without
a conscious community effort,

3. Air pollution would injure health and property,
and the prevention or abatement of air pollution would improve
and protect the human environment and health and reduce property

b. Air pollution can be brevented or abated by an
effective air pollution control program by this Board including
Air Pollution Control Regulations,

5. Alr Pollution Control Regulations have been pro-
posed by the Board,

—= MO%*D@’?I






6. A hearing officer was duly appointed to take evi-
dence at hearings on sald proposed regulations held on January
12 through 15, 1971, and said officer conducted the hearings,
took evidence, assembled the record and transmitted it to the

Board,

7. Notice of hearings was published on December 5, 1970,
in the Albuquerque Journal and the Albuquerque Tribune, news-
papers of general circulation in Bernalillo County,

8. A reasonable effort was made to give advance notice
of hearings to all persons who made a written request to the
Board for advance notice of 1ts hearings,

9. At said hearings all interested parties were
allowed reasonable opportunity to submit views, data or arguments,
orally or in writing, and to examine witnesses testifying at the

hearings,

10. The Board has considered and welghed all available
facts and circumstances relative to the adoption, enforcement
and necessity of Air Pollution Control Regulations,

11. With respect to air pollution in Bernalillo County,
the Board has duly considered the character and degree of injury
to or interference with health, welfare and property; the public
interest, including social and economic value of the source of
alr contaminants; the technical practicability and economic
reasonableness of reducing or eliminating air contaminants from
the sources involved and previous experience with equipment and
methods available to control the air contaminants involved; and
other relevant matters,

12. It 1s the duty of this Board to prevent or abate
air pollution in Bernalillo County.

NOW THEREFORE BE IT RESOLVED by the Albuguerque-
Bernalillo County Air Quality Control Board:

That the attached Air Pollution Control Regulations are
hereby enacted, adopted, prescribed and promulgated for Berna-
- 1illo County, New Mexico, for the purpose of preventing or abating
air pollution.

PASSED, ADOPTED AND SIGNED this i”'zﬁday of Juty

1971.

i

ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD

A (Ve

rank H. Alleh, Jr.
Member

pr i
Dale Tetterington
Member and Chairman






A

/ﬁi Y e

(Absent) P ol ey g LA
Martin Fleck, Ph.D Ramona Montoya P
Member ) Member S

. / . (Mrs. Gabriel F. Mcontoya)

e . \: o ,

(o ln v o /77 l N 41/ L ;ﬂ¢LLiZ«z“%: D baon s
‘Clarence M. Kempér. ? Walter K. Wagner .
Member Member

’
— Ay -
William H. Kingsle ‘//
Member
ATTEST:

Dt € Lkl

Victor R. Bickel
Secretary to the Board
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July 29, .971

ATR POLLUTION CONTROL REGULATIONS OF THE
ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD

Section 1. Definiticns. The following words and phrases
have the following meanings unless the context in which they are

used requires otherwise:

1.01 "Air Contaminant" means any substance, including but not
limited to any particulate matter, £fly ash, dust, fumes, gas, mist,
smoke, vapor, micro-organisms, radioactive material, any combination
thereof or any decay or reaction product thereof.

1.02 "Air Pollution" means the emission, except as such emission
occurs in nature, into the outdoor atmosphere of one or more aixr
contaminants in such quantities and duration as may with reasonable
probability injure human health, animal or plant life, or as may
unreasonably interfere with the public welfare, visibility or the

reasonable use of property.

1.03 "Air Pollution Potential Index" (APPI) means a number on a
scale ranging from O to 100 indicating the state of the lower
atmosphere from the ground to the top of the radiation temperature
inversion. The number 0 indicates that the state of the lower
atmosphere is such that the likelihood of air contaminants being
held close to the ground is rare. As the index number increases
from O to 100, the atmospheric temperature inversion and other
meteorological factors become such that air contaminants will be
concentrated in the air close to the ground.

The Air Pollution Potential Index is calculated using the U. S.
Weather Service 1200 Greenwich Mean Time upper air soundings or
other upper air soundings of temperature lapse rate, relative
humidity, and wind speed and direction. The Air Pollution Potential
Index is calculated from this and other meteorological data.

Method of Calculation: Using the eguation,

(T2 - T)(100°-6°) (RH) (Wg) = APPI.

T1 = Temperature at base of inversion.

T, = Temperature at top of inversion.

§ = Angle inversion makes with horizontal pressure line. Use
WBAN31l/A Form 610-14A revised (7064).

RH = Average Relative Humidity through the inversion layer.

W_ = Wind speed factor. Average wind speed through the inversion.





Use following table,

Wwind Speed in Knots Factor

1.0

.9

0 .6
11-20 .3
> 20 .1

OO
o e

1.04 "Board" means the Jjoint board established by the City of
Albuguerque and Bernalillo County responsible for the adoption,
promulgation and administration of the Air Pollution Control Regu-
lations and Ambient Air Quality Standards and for the enforcement
of the Air Pollution Control Regulations.

1.05 "Chemical Processes" means any manufacturing processing
operation in which one or more changes in chemical composition,
chemical properties or physical properties are involved, to include,
but not limited to: pulp and paper mills; iron and steel mills;
pPetroleum refineries; smelters; inorganic chemical manufacturers
gsuch as fertilizer, gypsum, lime, cement or asbestos manufacturers
and organic chemical manufacturers such as synthetic rubber or acid

manufacturers.

1.06 "Coal Burning Equipment". Any device used for the burning of
coal for the primary purpose of producing heat or power by indirect
heat transfer in which the products of combustion do not come into
direct contact with other materials.

1.07 "Crematory" means a device for cremating human remains.

1.08 "Environmental Health Department" means the Environmental
Health Department of the City of Albugquerque, New Mexico.

1.09 "Fugitive Dust" means solid airborne particulate matter emitted
from any source other than a stack, flue or duct.

1.10 "Grain" means that unit of weight which is equivalent to
0.0648 grams.

1.11 "Incinerator" means any device intended or used for burning
waste material.

1.12 "Inedible Animal By-product Processing" means operations
primarily engaged in rendering, cooking, drying, dehydrating,
digesting, evaporating, and/or concentrating of animal proteins and
fats.

1.13 "Kraft Mill" means any pulping process which uses, for a
cooking liquor, an alkaline solution.





1.14 "Open Burning" means any burning from which the products of
combustion are discharged directly into the open air without pass-
ing through a chimney, flue, stack or duct.

1.15 "particulate Matter" means any material except uncombined
water which exists in a finely divided form as a liguid or solid
at standard temperature and pPressure.

1.16 "pathological Destructor" means a device for the destruction
by burning of diseased tissue or disease producing matter.

1.17 "Person" means any individual, partnership, firm, public or
private corporation, association, trust, estate, political sub-
division or agency, or any other legal entity or their legal
representatives, agents or assigns.

1.18 '"ppm" means part per million by volume.

1.19 "Process Equipment" means any equipment used for storing,
handling, transporting, processing, or changing any materials what-
ever but excluding that equipment specifically defined in these
Regulations as incinerators and includes coal burning equipment.

1.20 "Process Weight" means the total weight of all materials
introduced into any specific process which process causes any
discharge of air contaminants into the atmosphere. Solid fuels
introduced into any specific protess will be considered as part of
the process weight, but liquid aad gaseous fuels and combustion air

will not.

1.21 "Process Weight Rate" means the hourly rate derived by divid-
ing the total process weight by the number of hours in one complete
operation from the beginning of any given process to the completion
thereof, or from the beginning to the completion of a typical -
portion thereof, excluding any time during which the equipment is
idle.

1.22 "Reid Vapor Pressure" means the pressure determined according
to the American Society for Testing and Materials method, ASTM-
Designation: D323-58.

1.23 "Ringelmann Chart" means the Ringelmann smoke chart of com-
parative smoke densities as published by the U. S. Bureau of Mines
Or an equivalent Ringelmann "type" chart.

1.24 "secretary" means the Secretary of the Board or his authorized
representatives.

1.25 "sSmoke" means small gas borne particles resulting from in-
complete combustion, consisting predominantly, but not exclusively
of carbon, ash, and other combustible materials.






1.26 "Standard Conditions" means the conditions existing at &
temperature of 70° Fahrenheit and pressure of 14.7 1lbs. per square

inch absolute.

1.27 "Standard Cubic Foot" means a measure of the volume of one
cubic foot of gas at standard conditions.

1.28 "Tons/hr." means tons per hour.

1.29 "Total Reduced Sulfur" (TRS) means hydrogen sulfide, mer-
captans, dimethyl sulfide, dimethyl disulfide, and any other organic

sulfides present in a pulping process.

1.30 "Vapors" means the gaseous form of a substance normally in the
liguid or solid state.

1.31 "lb/hr! means pounds per hour.

Section 2. Open Burning.

2.01 Open burning is prohibited with the following exceptions:

A. Open burning is allowed for the following purposes:
religious, ceremonial, educational, non-commercial cooking and
recreational bonfires.

B. Open burning for the following purposes is allowed,
but only between the hours of 10:00 a.m. and 4:00 p.m., with
combustion to be completed or extinguished by 4:00 p.m., and then
only when the Air Pollution Potential Index is under 50:

1. Fires set for the purpose of educating or training
fire fighting or fire-rescue personnel;

2. Fires set on a field used for growing crops in the

course of disposing of unused portions of a crop and intermingled
weeds resulting from farming;

3. Burning dried-out tumbleweeds.

4. Burning weeds when necessary for the maintenance of
flood control channels, irrigation ditches and drains if accomplished
by using a hot flame burner; burning weeds which constitute a fire
hazard if approved by the City or County appropriate authority.

cC. The open burning of dry waste materials produced by
the use of property for residential bPurposes all of which lies out-
side the City of Albuquergue is allowed until January 1, 1972, and
thereafter is prohibited., Until January 1, 1972, such materials
may be burned only between the hours of 10:00 a.M- and 4:00 p.m., with

combustion to be completed or extinguished by 4:00 .m., and t
only when the Air Pollution Potential Index 1is unde% 50" g hen






2.02 Open burning of animal waste, green plants, leaves, tar
products, oil, rubber, plastic or like materials which produce
smoke is prohibited even in cases where open burning is otherwise
expressly allowed by this section.

Section 3. Incinerators.

3.01 The use or operation of an incinerator on property devoted to
residential uses is prohibited.

3.02 The construction, use or operation of a new incinerator on any
property within the City of Albugquerque is prohibited.

3.03 The use or operation of any incinerator on any property within
the City of Albuguerque after January 1, 1976, is prohibited.

3.04 Any modification, alteration, remodeling or reconstruction of
any incinerator located within the City of Albugquerque which will
cost an amount equalling more than 50% of the original cost of such
incinerator is prohibited, and if an incinerator needing such work
cannot be operated in conformance with these regulations, its further

use or operation is prohibited.

3.05 Sections 3.02, 3.03 and 3.04 do not apply to crematories or
pathological destructors.

3.06 No person may release or discharge into the atmosphere from
any incinerator particulate matter in excess of 0.10 grains per
standard cubic foot of dry exhaust gas calculated to 12% of carbon
dioxide (C0O,) at standard conditions. In measuring the combustion
contaminants from incinerators used to dispose of combustible refuse
by burning, the carbon dioxide (CO,) produced by combustion of any
liquid or gaseous fuel shall be excluded from the calculation to

12 percent of carbon dioxide (CO,). This regulation shall not apply
to the five (5) minute time period which 1is necessary to bring wood-
waste type incinerators up to operating temperatures.

3.07 Crematories and pathological destructors shall comply with
the emission limits specified in Section 3.06 by January 1, 1972.

"3.08 No person shall use or operate an incinerator between sunset
and the following sunrise; unless such incinerator is eguipped with
a continuous monitoring and recording device as approved by the

Secretary.

Section 4. Visible Air Contaminants.

4.01 General. No person shall cause or allow to discharge into the
atmosphere, from any source whatsoever, any air contaminants as

dark or darker in shade as that designated as No. 1 on the Ringel-
mann Chart or of such opacity as to obscure an observer's view to

a degree eqgual to or greater than that designated as No. 1 on the
Ringelmann Chart, except as follows:





A. Emissions permitted under Section 2 of these regula-

tions.

B. Where the presence of uncombined water is the only
reason for failure to meet the limitations herein.

C. Diesel engines when -

1. Accelerating under a load may emit smoke for & maximum
period of 10 seconds which is not as dark or darker in shade as
that designated as No. 2 on the Ringelmann Chart or of such opacity
as to obscure the observer's view to a degree greater than that
designated as No. 2 on the Ringelmann Chart; or when used in
vehicles operating off public roads or highways may emit smoke for
a maximum period of 15 seconds which is not as dark or darker in
shade as that designated as No. 3 on the Ringelmann Chart or of
such opacity as to obscure the observer's view to a degree greater
than that designated as No. 3 on the Ringelmann Chart.

2. When being started cold, may emit smoke for a maximum
period of 20 minutes which 1s not as dark or darker in shade as
that designated as No. 2 on the Ringelmann Chart or of such opacity
as to obscure the observer's view to a degree greater than that
designated as No. 2 on the Ringelmann Chart.

D. Turbine type aircraft engines may emit smoke which
is not as dark or darker in shade than that designated as No. 3
on the Ringelmann Chart until December 31, 1972; thereafter the
emission shall not be as dark or darker in shade than that desig-
nated as No. 2 on the Ringelmann Chart.

E. When dry wood or paper 1s burned, residential fire-
places are not subject to the provisions of this section.

F. Vood-waste type incinerators may emit smoke the shade
of which is not darker thas that designated as No. 2 on the Ringel-
mann Chart or of such opacity as to obscure the observer's view to
a degree greater than that designated as No. 2 on the Ringelmann
Chart for a period of 5 consecutive minutes, but only once each
day when such incinerator is being started.:

4.02 Gasoline Engines. No pexrson shall cause or allow the emission
of any vigible air contaminants into the atmosphere from any four-
cycle gasoline engine except for a period of five seconds after the
engine 1is started.

Section 5. QOrchaxrd Heaters

5.01 ©No person shall construct, place, maintain, altexr, use or
operate orchard heaters for frost protection or otherwise unless
they are so designed or equipped and are operated or regulated,

so as not to discharge into the atmosphere smoke as dark as or
darker in shade as that designated as No. 1 in the Ringelmann Chart
or of such opacity as to obscure the observer's view to a degree
greater than that designated as No. 1 on the Ringelmann Chart.

Filed: =~ Olo - " |






5.02 Prohibition of Sale of Heaters. No person shall give, sell,
or offer to sell for use for frost protection within the County of
Bernalillo any orchard heater which does not comply with sub-section
5.01 of this regulation or which cahnot be modified to comply with

sub~section 5.01.

5.03 1Inspections. All persons subject to the provisions of Section
5 shall cooperate with agents of the Environmental Health Department
in performing orchard heater inspections to obtain information

relating to emissions which may cause or contribute to air pollution.

5.04 Effective Date. This section becomes effective January 1,
1973.

Section 6. Motor Vehicle Air Pollution Emission Control

Devices.

6.01 No person shall remove from an operable motor vehicle any
motor vehicle air pollution emission control system or device

installed on or incorporated in a motor vehicle or motor vehicle
engine under the requirements of any federal law or regulations.

6.02 No person shall fail to maintain in operating condition any
motor vehicle air pollution emission control system or device
installed on or incorporated in a motor vehicle or motor vehicle
engine under the requirements of any federal law or regulation.

6.03 No person shall operate any motor vehicle which does not have
installed on or incorporated in the motor vehicle or motor vehicle
engine in operating condition a motor vehicle air pollution emission
control system or device required by any federal law or regulation.

6.04 Section 6.01 shall not apply to motor vehicles constructed

Oor operated as racing cars. Sections 6.02 and 6.03 shall not apply
to motor vehicles constructed or operated as racing cars when they
are raced off public roads or highways, or when raced on public
roads or highways pursuant to permission granted by the governmental
authority which owns, operates or controls such public road or

highway.

6.05 Section 6 shall not apply to motor vehicles which have been
constructed or modified to operate by the use of liquefied petro-
leum or natural gas.

Section 7. Dust, Sand, Particulates

7.01 General. No person shall engage in any of the following
activities and activities incidental hereto without taking reason-
able precautions to prevent particulate matter from becoming air
borne: dismantling buildings; construction, public or private;
processing sand, gravel or rock which includes crushing, sizing,
screening, cleaning and mixing; operation of machinery or equip-
ment; use of land. Reasonable precautions may include but are not
limited to the use of water, vegetation or plantings, paving,





coverings or cnclosures.

7.02 Unpaved Roads.

A. General. In the event that the density of motor
vehicle traffic on unpaved roads of any kind or description exceeds
the amounts stated on the following table, such roadway shall be
closed to motor vehicle traffic unless the owner or operator there-
of takes reasonable precautions to effectively and substantially
reduce or prevent the emission of dust into the atmosphere on

account of such traffic:

Roadway Segment Length Motor Vehicle Density Freguency

Length of roadway Number of motor vehicles Number of one hour

segment in miles traveling on segment in periods in one week
a one hour period when density is ex-

ceeded

0 to 1/4 120 1

greater than 1/4 to 1/2 60 2

greater than 1/2 30 3

B. "Reasonable precautions" include but are not limited

to paving, regular application of oil, freguent watering or any
other means of equal or greater effectiveness in reducing or pre-
venting the emission of dust.

C. If the owner or operator of a roadway does not close
the roadway permanently or temporarily, dust emission abatement
measures shall be commenced as soon as is possible.

D. Application of Regulation to Unpaved Parking Areas.
Section 7.02 shall apply to unpaved areas used for the parking of
motor vehicles. For the purpose of applying the table in Section
7.02A to unpaved parking areas, the area of the parking area shall
be converted to a roadway length with a 32 foat width as follows:

Eguivalent roadway total area in square feet
segment length in = of parking area ) miles
miles (32) (5280) square feet

7.03 Removing or Disturbing Topsoil. No person shall disturb or
remove topsoil from an area larger than 1/4 acre in size until first
receiving a permit therefor from the Secretary. The person shall
subsequently take reasonable precautions within a reasonable time

to prevent particulate matter from becoming airborne because of
disturbing or removing such topsoil. This does not apply to areas
zoned and used for agriculture.

Applications for permits shall be made on forms prescribed by the
Secretary. Such forms shall require disclosure of the following

information:

o -]
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A. Name, address and telephone number of applicant.
B. Address or legal description of property.

C. Size of the parcel or area.

D. Description of nature of work to be done.

E. Time period in which work and control measures are
to be done.

F. Statement of measures to be used to control or prevent
particulate matter from becoming airborne.

The permit shall be issued by the Secretary if the application form
is fully and accurately filled out and if it discloses that reason-
able precautions will be taken as required to prevent particulate
matter from becoming airborne.

7.04 Sandblasting. No person shall conduct sand or other abrasive
blasting operations without taking reasonable precautions to prevent
particulate matter resulting therefore from leaving the premises
upon which such work is being done. Reasonable precautions include
the use of enclosures or other means of equal effectiveness in
reducing or preventing the emission particulates.

7.05 Demolition Permits. No person shall demolish any building
containing over 75,000 cubic feet of space without first obtaining
a permit therefor from the Secretary and subsequently taking
reasonable precautions to prevent particulate matter from becoming

airborne on account of such activity.

Applications for permits shall be made on forms prescribed by the
Secretary. Such forms shall require disclosure of the following
information:

A. Name, address anc telephone number of applicant.
B. Address or legal description of property.

C. Size of building.

D. Description of nature of work to be done.

E. Time period in which work is to be done.

F. Statement of measures to be used to control or prevent
particulate matter from becoming airborne.

The permit shall be issued by the Secretary if the application form
is fully and accurately filled out as required and if it discloses
that reasonable precautions will be taken to prevent particulate

matter from becoming airborne.





Section 8. Process Equipment.

8.01 Except as otherwise provided in this section, no person shall

cause 0r d4ilow the emission of particulate matter to the atmosphere

from process eguipment in any one howr in total gquantities in excess
of the amount shown in the following table:

Process Maximum Weight Process Maximum Weight
Wt/hr {lbs) Disch/hr (lbs) Wt/hxr {lbs) Disc/hr (lbs)
50 .24 3400 5.44
100 .46 3500 5.52
150 .66 3600 5.61
200 .85 3700 5.69
250 1.03 3800 5.77
300 1.20 3900 5.85
350 1.35 4000 5.93
400 1.50 4100 6.01
450 1.63 4200 6.08
500 1.77 2300 €.15
550 1.89 4400 6.22
&00 2.01 4500 5.30
650 2.12 4600 6.37
700 2.24 4700 6.45
750 2.34 4800 6.52
800 2.43 4900 6.60
850 2.53 5000 6.67
900 2.62 5500 7.03
950 2.72 6000 7.37
1000 2.80 6500 7.71
11060 2.97 7000 8.05
1200 3.12 7500 8.39
13200 3.26 8000 §.71
1400 3.40 3500 9.03
1500 3.54 2000 9.35%
1600 3.66 950¢ 9.67
1700 2.7 1000¢C 10.00
1800 3.91 11000 10.63
1200 %.03 12000 11.28
2000 4.14 13000 11.89
2100 4,24 1.i000 2.50
2200 4,34 150¢C0 13.12
23006 4,44 16000 13.74
24C0 4.55 17000 14.36
2500 4.64 18000 14.97
2600 4.74 19000 15.58
270¢C 4.84 20000 16.19
2800 4,92 30000 22.22
2000 5.02 40000 28,30
3000 5.10 50000 34.30
3100 5.18 60000 or more 40.00
3200 5.27
2300 5.36

-10-~





A. To use the Table take the process weight per hour, as
such is defined in Section 1.20. Then find this figure on the
table, opposite which is the maximum number of pounds of contaminants
which may be discharged into the atmosphere in any one hour. As an
example, if A has a process which emits contaminants into the atmos-
phere and which process takes 3 hours to complete, he will divide
the weight of all materials in the specific process, in this example.
1,500 1lbs. by 3 giving a process weight per hour of 500 1lbs. The
table shows that A may not discharge more than 1.77 1lbs. in any one
hour during the process. Where the process weight per hour falls
between figures in the left hand column, the exact weight of per-
mitted discharge shall be interpolated.

B. For purposes of this regulation, the total process
weight from all gsimilar process units at a plant or premises shall
be used for determining the maximum allowable emission of partic-
ulate matter that passes through a stack or stacks. The process
weight rate shall be the egquipment manufacturer's or designer's
guaranteed maximum input, whichever is greater. Where the nature
of any process or operation or the design of any equipment is such
as to permit more than one interpretation of this definition, the
interpretation that results in the minimum value for allowable
emission shall apply.

8.02 Gypsum Cookers. Section 8.01 shall not apply to gypsum
cookers or kettles constructed prior to the effective date of these
regulations. ©No person shall cause or allow the emission of partic-
ulate matter into the atmosphere in any one hour from gypsum
cookers or kettles constructed prior to the effective date of these
regulations in total amounts which exceed 0.3 gr/scf of exhaust gas.

8.03 Asphaltic Batch Plants. Section 8.01 shall not apply to an
asphaltic batch plant. No person shall cause or allow the emission
of particulate matter into the atmosphere in any one hour from any
or all operations of an asphaltic batch plant in total guantities
in excess of the amount shown on the following table:

Process Rate Total Emission Rate
Pounds Per Hour Pounds Per Hour

10,000 10

20,000 15

30,000 22

40,000 28

60,000 31

100,000 33

200,000 37

300,000 and above 40

For a process weight betwz2en any two consecutive process weights

in the table, the emission limitation shall be determined by inter-
polation. Where the plant has more than one emission point, the
emission total is that from all emission points.
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8.04 Measurement. For purposes of Section 8 any measurement of
emissions into the atmosphere may be made by comparing the weight

of materials before and after processing or by measurements taken
after particulate emissions have passed through air pollution control
devices or apparatus, i1f any, or by other reasonably accurate

methods or procedures.

8.05 Fugitive Dust. No person shall operate process eguipment
which emits fugitive dust into the atmosphere unless reasonable
effective precautions are taken to prevent fugitive dust from being

emitted into the atmosphere.

Section 9. Kraft Mills.

9.01 ©No person shall discharge into the atmosphere in any one hour
from any and all operations of a Kraft Mill, total reduced sulfur

in excess 6f 0.01 pounds.

Section 10. Control of Hydrocarbons.

10.01 Storage. The storage of any petroleum product with a Reid
vapor pressure of 1.5 pounds per square inch or greater

in a stationary tank, reservoir, or other container of 40,000 gallons
Oor greater capacity is prohibited unless reasonable precautions are
taken to prevent vapors from being released into the atmosphere.

A. Reasonable effective precautions include but are not
limited to the following:

1. A floating roof, consisting of a pontoon-type or
double deck type roof, resting on the liquid and equipped with an
effective, well maintained closure seal, to close the space between

the roof edge and the tank wall.
2. Effective vapoxr recovery system(s).

3. Pressure tank(s) which operate(s) at preséures greater
than atmospheric and which allow(s) no vapors to be emitted into
the atmosphere.

4. Floating plastic blanket(s).
5. Vapor balance system(s).

6. Vapor disposal system(s).

7. Painting of the exterior roof and shell of the storage
tank to reflect radiation.

B. Section 10.01 shall not apply to any stationary storage
tank, reservoir, or other container of more than 40,000 gallons
constructed before the effective date of this section, but shall

ey
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apply to all such containers which subsequently underco extensive
repair or modification to roof or vapor recovery system and to all
such containers constructed after the effective date of this section.

10.02 Volatile Hydrocarbons, Loading and Unloading. No person
shall load or unload any volatile hydrocarbon with a Reid vapor

pressure of 4.0 pounds per square inch or greater into any station-
ary storage tank or portable transport tank or tanker unless
reasonable precautions are taken to prevent the escape of hydro-
carbon vapors into the atmosphere.

A. Reasonable precautions include but are not limited
to the following:

1. A permanent submerged fill pipe the discharge opening
of which is entirely submerged when the liquid level is 6" above
the bottom of such tank.

2. Vapor recovery or return systems.
3. Leak~-proof connections.

B. The provisions of section 10.02 apply only to tanks
or containers of 250 gallons or larger capacity.

10.03 Provisions of this section shall become effective October
1, 1971.

Section 11. Upset, Breakdown or Scheduled Maintenance.

11.01 Operation of any equipment or air pollution control devices
or apparatus so as to cause emissions of air contaminants in excess
of limits set by the air pollution control regulations, which is a
direct result of upset conditions or breakdown or is a direct result
of the shut-down of such equipment or air pollution control devices
or apparatus for scheduled maintenance, is not a violation of the
air pollution control regulations, provided:

A. As to scheduled maintenance, the occurrence is report-
ed in advance to the Secretary during his working hours, and that
such work is performed during periods of non-operation and when
the Air Pollution Potential Index is under 50.

B. As to upset or breakdown, the occurrence has been
reported to the Secretary as soon as practicable but no later than
2 hours after the occurrence, except that when the Secretary's
office is closed such report shall be made within 2 hours after
said office re-opens for regular business.

C. Repairs are made with maximum, reasonable effort,

including use of off-shift labor, overtime, or work periods of
non-operation.
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D. The emission of air contaminants is minimized as
much as reasonably possible during the upset, breakdown or scheduled

maintenance.

E. In the event of emission of air contaminants of a
nature or in gquantities which would endanger public health or
safety, such emission is stopped entirely or reduced to harmless
levels as soon as possible.

F. Upsets or breakdown do not occur with such frequency
that careless, marginal or unsafe operation is indicated.

Section 12. Authority to Construct.

12.01 General. No person shall install, construct, erect, alter
or replace any of the articles, machines, equipment or contrivances
listed in Section 12.02 without receiving authorization for such
construction from the Secretary and paying the fee listed in

Section 12.03. Nor shall any person install, construct, erect,
alter, or replace to existing articles, machines, equipment, or
contrivances listed in Section 12.02 without receiving zuthorization
for such addition or remodeling from the Secretary and paying up

to seventy-five percent (75%) of the fees listed in Section 12.03.

12.02 Articles, etc. ({Articles, machines, equipment or contrivances
for which authority to construct is required are the following:)

AL Fuel burning equipment which produces indirect heat
which is non-gas fired or gas fired equipment which has the capa-
bility of burning other type fuel. (not including those for use

in 1 or 2 family residences)
B. Crematories and/or pathclogical destructors.
C. Asphaltic batch plants.
D. Those which blow asphalt.

B. Those which involve crushing, processing, sizing,
screening, cleaning, mixing or handling sand, gravel cor rock.

F. Those which involve sandblasting and/or other abrasive
cleaning.

G. Those which involve chemical processes.

H. Those which involve inedible animal by-product pro-
cessing.

1. Feed mills.

J. Stationary petroleum product ligquid or gas storage
tank, 40,000 gallons or greater capacity.

9]
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12.03 Fees - Authority to Construct.

A. Non~gas-fired or gas fired burning equipment with
provisions for burning non-gas fuels for producing indirect heat
other than those used in one and two-family residences.

1. Maximum fuel input less than 4,000,000 BTU per hour -
fee $10.00.

2. Fuel input of 4,000,000 BTU or more per hour and less
than 20,000,000 BTU per hour - fee $25,00.

3. Fuel input of 20,000,000 BTU or more per hour and
less than 200,000,000 BTU per hcgur - fee $50.00.

4., Maximum fuel input of 200,000,000 BTU or more per
hour - fee $100.00.

B. Asphaltic batch plant - $100.00.
C. Asphalt blowing - fee $75.00.
D. Dust~-producing operations.

1. sand, rock, gravel, screening, crushing, sizing,
cleaning, or mixing, each - fee $50.00.

2. Operations handling or transerring sand or dust-
producing materials; e.g., concrete batching, bentonite trans-
ferring, sand blasting etc. - fee $25.00.

E. Chemical process units - fee $150.00Q.
F. 1Inedible animal by-procduct processing - fee $50.00.

G. Stationary tank, reservoir, or other container, of
more than 40,000 gallons capacity containing gasoline or any
petroleum distillate having a Reid vapor pressure of 1.5 pounds
per square inch or greater - fee $25.00 '

In the event that more than one fee schedule is applicable the
governing schedule shall be that which results in the higher fee.
The fee charged for alterations shall be based upon the ratio of
the cost of alterations over the original cost, but shall not be
less than $15.00 nor more than 100% of the applicable fee.

H. Crematories and/or pathological destructors.- fee
$25.00.
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12.04 Applications. Applications for authority to construct shall
be made on forms prescribed by the Secretary, and the applicant
shall give all information necessary to enable the Secretary to
make the determination required in Section 12.05. The Secretary
shall grant or deny the application within a reasonable time and
shall notify the applicant of his action in writing stating reasons

for any denial.

12.05 Standards for Granting crx Denving Applications. The Secre-
tary shall deny an authority to construct if the applicant does not
show that every article, machine, equipment or contrivance is so
designed, controlled or equipped that it may be expected to operate
without emitting or causing to be emitted air contaminants in
violation of applicable parts of these regulations.

12.06 Conditions. The Secretary may impose conditions upon the
applicant in the authority to construct which require the appli-
cant to construct and maintain such facilities as are necessary
for sampling and testing purposes in order to secure information
that will disclose the nature, extent, quantity or degree of air
contaminants discharged into the atmosphere from the article,
machine, equipment or contrivance described in the authority to
construct. Such conditions will refer to such things as the size,
number and location of sampling holes; the size and location of
sampling platform; the access to sampling platform; the utilities
for operating the sampling and testing equipment; and the personal
safety of men engaged in sampling and testing activities.

12.07 Expiration of Authority to Construct. If not used, an
authority to construct automatically expires 12 months after the
date of issuance.

12.08 Evidence of Authority tc Construct. The Secretary shall
issue along with an authority to construct a sticker, plaque or
other evidence of authority to construct which shall be affixed to
and kept on (or near by) the item for which it was issued. No
person shall deface, alter. forge, counterfeit or falsify such
plague, sticker or other evidence.

12.0% Tranfer. An authority to construct is not transferable.

12.10 Payment. All fecs required by this section shall be paid

il Sochidvaintuiinad
at the time applications are filed with the Secretary. No fees
are refundable. Any authorization for construction issued under

the provisions of this section but not paid for is void.

12.11 Compliance. The grant of an authority to construct shall
not relieve any person from complying with these regulations.

12.12 Effective Date. This section becomes effective January 1,
1972,
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Section 13. Annual Inspection and Registration.

13.01 General. No person shall operate any of the articles,

machines, equipment or contrivances listed in Section 13.02 with-
out paying the annual fee therefor specified in Section 13.03 and
receiving an annual certification of inspection and registration.

13.02 Articles, Machines, Equipment, Contrivances. Aarticles,
machines, equipment or contrivances for which an annual certificate
of inspection and registration are required are the following:

A. Non-gas-fired fuel burning equipment for producing
indirect heat other than that used in one or two-family residences
and all fuel burning equipment rated at greater than 4,000,000 BTU
per hour regardless of the type of fuel burned.

B. Crematories and/or pathological destructors.

C. Asphaltic batch plants.

D. Asphalt blowers.

E. sand, rock, screening and crushing, gravel operations.

F. Stationary operations handling or transferring sand
or dust producing materials.

G. Chemical processes.
H. Inedible animal by-product processing.

I. Stationary gasoline storage tanks of less than 40,000
gallons but greatexr than 250 gallons.

J. Stationary gasoline or petroleum distillate container
of more than 40,000 gallons capacity having a Reid vapor pressure
of 1.5 pounds per square inch or greater.

K. Sand blasting or abrasive cledning.
L. Feed milling operations.
M. Paint and varnish manufacturing.

13.03 Annual Fee. The annual fee 1is $15.00.

13.04 Time to Obtain Certificates and Pay Fees.

A. The annual certificate of inspection and registration
shall be issued on a calendar year basis.

B. Such certificates shall be obtained annually and the
required fees therefor paid on or before January lst of each year.
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C. No reduction in fees will be allowed for cexrtificates

covering less than one year.

13.05 Applications.

A. Applications for annual certificates of inspection and
registration shall be made on forms prescribed Dby the Secretary.

B. Such forms shall require the disclosure of the follow-
ing information:

1. Name, address and telephone number of owner or operator.

2. Address or legal description of the air contaminant
source.

3, Nature of air contaminants emitted.
4. Quanities of air contaminants emitted.

5. Description of the article, machine, equipment or
contrivance which produces or emits the air contaminants.

6. Description of air pollution control processes, devices
or apparatus, 1i1f any.

7. Such other information as may be necessary to enable
the Secretary to determine the nature and quantity of air contami-
nants emitted or to make the necessary inspection.

C. The certificate shall be issued by the Secretary upon
completion of the prescribed application forms and payment of the
required fee.

13.06 Display. The certificate issued by the Secretary shall be
affixed to and kept on (or near by) the item for which it was
issued. ©No person shall deface, alter, forge, counterfeit or falsify

said certificate.

13.07 Transfer. A certificate of inspection and registration is
not transferable.

13.08 Lack of Emission Limits. The lack of emission limits or
controls in these regulations for items requiring a certificate of
inspection and registration does not bar the requirement of such
certificate.

13.09 Failure to Pay. Any certificate issued under the provisions
of this section but not paid for is void.

13.10 Compliance. The issuance of a certificate of inspection and
registration shall not relieve any person from compliance with these

regulations.

N - :
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13.11 Annual Inspections. The Secretary shall inspect the air
contaminant sources listed in Section 13.02 annually, or oftener
if necessary, to determine compliance with these regulations.

13.12 Effective Date. This section becomes effective January 1,
1972.

Section 14. Administration and Enforcement.

A. The Secretary shall administer and enforce these
regulations.

B. The Secretary is authorized to take any action or
enter any premises for the purpose of administering or enforcing
these regulations, which purpose includes but is not limited to
investigation, inspection, testing and sampling.

C. Upon request of the Secretary the person responsible
for the emission of air contaminants for which limits are estab=-
lished by these regulations shall provide such facilities, utilities,
and openings exclusive of instruments and sensing devices, as may be
necessary for the proper determination of the nature, extent,
gquantity and degree of such air contaminants. Such facilities may
be either temporary of permanent at the discretion of the person
responsible for their provision; shall be suitable for determinations
consistant with emission limits established in these regulations;
and shall be safe to work on as well as complying with safety laws,

if anvy.

L. No person shall hinder, obstruct, delay, resist,
prevent or in any way interfere, or attempt to interfere, with the
Board, the Secretary or their authorized representatives while
engaged in the performance of their work or dutiles.

E. No person shall fail to comply with these regulations.

Section 15. Repeal. Those ambient air gquality standards
and air pollution control regulations enacted by the Board by a
resolution passed on July 29, 1968, are repealed.

Section 16. Savings Clause. These regulations do not
apply to violations of previous regulations of the Board committed
prior to the effective date of these regulations. Violations
committed prior to the effective date of these regulations shall
be dealt with in accordance with the regulations in force at the
time the violation occurred.

Section 17. Severability. If any part or application
of these regulations is held invalid, the remainder or its appli-
cation to other situations or persons shall not be affected.
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Section 18. Interpretation. Except as expressly pro=-
vided to the contrary in these requlations, whenever two or more
parts of these regulations limit, control or regulate the emissions
of a particular air contaminant, the more restrictive or stringent

shall govern.

Section 19. These regulations apply throughout Bernalillo
County.

Section 20. Effective Date. Except as otherwise expressly
provided in these regulations, these regulations shall become
effective thirty (30) days after they have been filed under the
provisions of the State Rules Act.

Filed: =~ D&~

-20-






‘ Supdiiced s e ,
¢ 3 He . 1 [ [ W
(ol Ghmobr RECEIVED .
: "{,"w,’.;’.' Ued .y, L o - X L
73 JUH-6 A 6.
PR S el
7 | ' . © 7T COHHISSION OF .
gl PUELIC RECORES & ARCHIVES
‘/‘ (1/ . ~.A

AiR POLLUTION CONTROL REGULATIONS

- (K .
.
A

ADOPTED BY THE L

ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD
AT A REGULAR MEETING ON MAY 21, 1973 |
PURSUANT TO PROVISIONS OF LAWS OF 1967,
COMPILED AS SECTION 12-14-5,
CHAPTER 277, AND AMENDMENTS THERETO

Filed: -2 Lo~ 0613






Section 19. Breakdown, Abnormal Operating Conditions,
or Scheduled Malntenance

19.01 Operation of any equipment or air pollution con-
trol devices or apparatus so as to cause emissions of
air contaminants in excess of limits set by these air
pollution control regulations, which is a direct result

- of breakdown of equipment or of abnormal operating con-

ditions, or is a direct result of the shut-down of such
equipment or air pollution control devices or apparatus
for scheduled maintenance, is not a violation of these
air pollution control regulations, provided:

A. As to scheduled maintenance, the occurrence
is reported in advance to the Director during his
working hours, and that such work is performed during
periods of non-operation and when the Air Pollution
Potential Index is under 50.

B. As to breakdown of equipment or abnormal op-
erating conditions, the occurrence has been reported to
the Director as soon as practicable, but no later than

~two (2) hours after the occurrence, except that when

the Director's office 1s closed, such report shall be
made within two (2) hours after said office reopens
for regular business.

C. Repalrs are made with maximum, reasonable

‘effort, including use of off-shift labor, overtime or

work periods of non-operation.

D. The emission of air contaminants is mini-
mized as much as reasonably possible during breakdown
of equipment, abnormal operating conditions or sched~
uled maintenance.

E. In the event of emission of alr contaminants
of a nature or in quantities which would endanger public
health or safety, such emission 1s stopped entirely or
reduced to harmless levels as soon as possible.

F. Breakdown of equipment or abnormal operating
conditions do not occur with such frequency that care-
less, marginal, unsafe or deliberate abnormal operation

is indicated.
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Section 19. Breakdown, Abnormal Operating Conditions,
or Scheduled Maintenance. '

19.01 Operation of any equipment or air pollution con-
trol devices or apparatus so as to cause emissions of
air contaminants in excess of limits set by these air
pollution control regulations, which is a direct result
of breakdown of equipment or of abnormal operating con-
ditions, or is a direct result of the shut-down of such
equipment or ailr pollution control devices or apparatus
for scheduled maintenance, is not a violation of these
air pollution control regulations, provided:

A. As to scheduled maintenance, the occurrence
is reported in advance to the Director during his
working hours, and that such work is performed during
periods of non-operation and when the Air Pollution
Potential Index is under 50.

B. As to breakdown of equipment or abrniormal op-
erating conditions, the occurrence has been reported to
the Director as soon as practicable, but no later than
two (2) hours after the occurrence, except that when
the Director's office is closed, such report shall be
made within two (2) hours after sald office reopens
for regular business. '

. C. Repairs are made with maximum, reasonable -
effort, including use of off-shift labor, overtime or
work periods of non-operatilon.

D. . The emission of air contaminants 1s mini-
mized as much as reasonably possible during breakdown
of equipment, abnormal operating conditions or sched-
uled maintenance.

E. In the event of emission of air contaminants
of a nature or in quantities which would endanger public
health or safety, such emission 1s stopped entirely or
reduced to harmless levels as soon as possible.

F. Breakdown of equipmeht or abnormal operating
conditions do not occur with such frequency that care-
less, marginal, unsafe or deliberate abnormal operation

is indicated.
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Section 19. Breakdown, Abnormal Operating Conditions,
or Scheduled Maintenance. p

/
195.01 Operation of any equipment or air pollution con-
trol devices or apparatus so as to cause emissions of
air contaminants in excess of limits set by these air
pollution control regulations, which is a direct result
of breakdown of equipment or of abnormal operating con-
ditions, or is a direct result of the shut-down of such
uipment or air pollution control devices or apparatus
r scheduled maintenance, is not a violation of these
r pollution control regulations, provided:
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A. As to scheduled maintenance, the occurrence
1s reported in advance to the Director during his
working hours, and that such work is performed during

periods of non-operation and when the Air Pollution
Potential Index s unier 5C.

B. As to breakdown of equipment or abnormal op-
erating conditions, the occurrence has been reported to
the Director as soon as practicable, but no later than
two (2) hours after the occurrence, except that when
the Director's office is closed, such report shall be
made within two (2) hours after said office reopens
for regular business.

C. Repairs are made with maximum, reasonable
effort, including use of off-shift labor, overtime or
vwork periods of non-operation.

D. The emission of air contaminants is mini-
mized as much as reasonably possible during breakdown
of equipment, abnormal operating conditions or sched-
uled maintenance.

E. In the event of emission of air contaminants
of a nature or in quantities which would endanger public
health or safety, such emission is stopped entirely or
reduced to harmless levels as soon as possible.

F. Breakdown of equipment or abnormal operating
conditions do not occur with such frequency that care-
less, marginal, unsafe or deliberate abnormal operation
is indicated.
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Regulation No. 19. Breakdown, Abnormal Operating Conditions, or Scheduled
Maintenance

19.01 Operation of any equipment or air pollution control devices or
apparatus so as to cause emissions of air contaminants in excess of
Timits set by these air pollution control regulations, which is a direct
result of breakdown of equipment or of abnormal operating conditions, or
is a direct result of the shutdown of such equipment or air pollution
control devices or apparatus for scheduled maintenance, is not a violation
of these air pollution control regulations, provided:

A. As to scheduled maintenance, the occurrence is reported in
advance to the Director during his working hours, and that such work is
performed during periods of nonoperation and when the Air Pollution
Potential Index is under 50.

B. As to breakdown of equipment or abnormal operating
conditions, the occurrence has been reported to the Director as soon as
practicable, but no later than two (2) hours after the occurrence,
except that when the Director's office is closed, such report shall be
made within two (2) hours after said office reopens for reqular business.

C. Repairs are made with maximum, reasonable effort, including
use of off-shift labor, overtime or work periods of nonoperation.

D. The emission of air contaminants is minimized as much as
reasonably possible during breakdown of equipment, abnormal operating
conditions or scheduled maintenance.

E. In the event of emission of air contaminants of a nature or
in quantities which would endanger public health or safety, such emission
is stopped entirely or reduced to harmless levels as soon as possible.

f. Breakdown of equipment or abnormal operating conditions do

not occur with such frequency that careless, marginal, unsafe or
deliberate abnormal operation is indicated.
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