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20.11.80 NMAC,

Adjudicatory Procedures - Administrative Enforcement Hearings by Director

Hearing Draft - 7/13/11

B
£
5 g Respondent submits
el written request for Notice of WA Y sl
L 1 i ' notice of hearing or at & T
2 s hearing with answer Hearing least 45 days before —| EVery party shall provide to all other parties: ——
20T | I hearing
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ALBUQUERQUE-BERNALILLO COUNTY
AIR QUALITY CONTROL BOARD

FTAPRZ26 PH L: 18

IN THE MATTER OF THE PETITION TO ADOPT A NEW REGULATION,
20.11.80 NMAC, ADJUDICATORY PROCEDURES — ENVIRONMENTAL
HEALTH DEPARTMENT — ADMINISTRATIVE ENFORCEMENT — HEARINGS
BY DIRECTOR.

AQCB Petition No. 2011-4
City of Albuquerque,

Petitioner.

Petition to Adopt 20.11.80 NMAC, Adjudicatory Procedures — Environmental Health
Department — Administrative Enforcement — Hearings by Director

The City of Albuquerque (“City”), by and through the Air Quality Division
(“Division”) of the City Environmental Health Department (“Department™), asks the
Albuquerque-Bernalillo County Air Quality Control Board (“Air Board™) to adopt a new
regulation, 20.11.80 NMAC, Adjudicatory Procedures — Environmental Health
Department — Administrative Enforcement — Hearings by Director. This Petition
includes a request for a hearing on these matters, and for permission to provide a court
reporter and hearing officer for the hearing. The Air Board has the authority to adopt,
amend or replace air quality regulations pursuant to NMSA 1978, Sections 74-2-5.B(1)
and 74-2-12.

Adoption of proposed 20.11.80 NMAC is requested for the following reasons.
When the Division has initiated an administrative enforcement action against a
Respondent for an alleged violation of an air quality permit or air quality act, ordinance,
regulation or standard, and the Division and Respondent have not been able to resolve the
alleged violation, the Department Director may issue an administrative Compliance

Order as authorized by the New Mexico Air Quality Control Act (Air Act), Chapter 74,





Article 2, at NMSA, Section 74-2-12(A)(1). The Compliance Order initiates an
administrative enforcement action, as opposed to a civil or criminal action filed in court.

In the past, when a Respondent has received an administrative Compliance Order
and requested an administrative enforcement hearing on the merits, the parties have
referred to New Mexico Environmental Improvement Board (EIB) procedural regulation
20.1.5 NMAC, Adjudicatory Procedures - [NM] Environment Department. The EIB
regulation was adopted to establish administrative adjudicatory procedures for at least six
separate state acts, including the New Mexico Air Quality Control Act, the Hazardous
Waste Act, the Solid Waste Act, the Groundwater Protection Act and the Tire Recycling
Act. Because the EIB regulation addresses a wide range of subjects, laws and
terminology, some confusion has arisen regarding the procedures and terminology that
should be applied to administrative enforcement actions initiated by the City’s
Environmental Health Department Director.

Proposed 20.11.80 NMAC provides the procedures that will apply to adjudicatory
enforcement proceedings that are conducted by or on behalf of the Environmental Health
Department Director, as authorized and required by the NM Air Quality Control Act at
NMSA 1978, Sections 74-2-4, 74-2-5 and 74-2-12; the Joint Air Quality Control Board
Ordinance, Bernalillo County Ordinance 94-5 Sections, 4, 5 and 13; and the Joint Air
Quality Control Board Ordinance, Revised Ordinances of Albuquerque 1994 Sections 9-
5-1-4, 9-5-1-5 and 9-5-1-98.

The proposed Public Review Draft 0f 20.11.80 NMAC, Adjudicatory Procedures
— Environmental Health Department — Administrative Enforcement — Hearings by
Director is attached as AQD Exhibit #la.

It is anticipated that the hearing will take approximately I hour or less.





Respecttully submitted,

7 XL

a I;?{ Léonard, Director
m

rofmental Health Department
ty ot Albuquerque

amz

CERTIFICATION

I hereby certify that on April 26, 2011, an original and nine photocopies of this Petition to
Adopt 20.11.80 NMAC, Adjudicatory Procedures — Environmental Health Department —
Administrative Enforcement — Hearings by Director, were delivered to the following
person:

Margaret Nieto

Secretary to the Air Quality Control Board
Environmental Health Department

One Civic Plaza, NW, Room 3023
Albuquerque, New Mexico 87103

and that a copy was provided to

Bill Grantham, Attorney to the Air Quality Control Board
at bill.grantham(@state.nm.us.

Mary Loy Leonard, Director,
Environmental Health Department

City of Albuquerque
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TITLE 20 ENVIRONMENTAL PROTECTION
CHAPTER 11  ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD
PART 80 ADJUDICATORY PROCEDURES - ENVIRONMENTAL HEALTH DEPARTMENT -

ADMINISTRATIVE ENFORCEMENT - HEARINGS BY DIRECTOR

20.11.80.1  ISSUING AGENCY: Albuquerque-Bernalillo County Air Quality Control Board, ¢/o Environmental
Health Department, P.O. Box 1293, Albuquerque, New Mexico 87103. Telephone: (505) 768-2601.
[20.11.80.1 NMAC~N, / /11]

20.11.80.2 SCOPE:
A.  Except as otherwise specifically provided by statute or by another applicable board regulation,
20.11.80 NMAC governs:

(1)  administrative appeals of administrative compliance orders as defined in Subsection D of
20.11.80.7 NMAC; and

(2)  all other adjudicatory enforcement proceedings conducted by or on behalf of the department
director if a board regulation establishes that 20.11.80 NMAC governs the proceeding.

B. 20.11.80 NMAC does not govern adjudicatory proceedings of the board regarding:

(1)  petitions for variance and related stays, which are governed by 20.11.7 NMAC, Variance
Procedure, as authorized by Section 74-2-8 NMSA 1978;

(2)  petitions for a hearing on the merits before the board made by a permit applicant, permittee or
person who participated in a permitting action before the department and who believes that the petitioner is
adversely affected by the permitting action, which are governed 20.11.81 NMAC, Adjudicatory Procedures - Air
Quality Control Board, as authorized by Section 74-2-7 NMSA 1978; and

(3)  adoption, amendment and repeal of board regulations, which are governed by 20.11.82 NMAC,
Rulemaking Procedures - Air Quality Control Board, as authorized by Section 74-2-6 NMSA 1978.

C. Exempt: 20.11.80 NMAC does not apply to sources within Bernalillo county that are located on
Indian lands over which the board lacks jurisdiction, or to administrative enforcement actions that involve air care
inspection stations, fleet air care stations, air care inspectors or the decentralized or centralized motor vehicle
inspection program, which are governed by 20.11.100 NMAC and 20.11.101 NMAC respectively.
[20.11.80.2 NMAC - N, / /11]

20.11.80.3 STATUTORY AUTHORITY: 20.11.80 NMAC is adopted pursuant to the authority of the Air
Quality Control Act, Chapter 74, Article 2 NMSA 1978, specifically Sections 74-2-5, 74-2-5.1 and 74-2-12 NMSA
1978.

[20.11.803 NMAC-N, / /11]

20.11.80.4 DURATION: Permanent.
[20.11.80.4 NMAC-N, / /11]

20.11.80.5 EFFECTIVE DATE: [Date:] , 2011, unless a later date is cited at the end of a section.
[20.11.80.5 NMAC-N, / /11]

20.11.80.6 OBJECTIVE: To govern the adjudicatory proceedings of the department and the director
regarding administrative enforcement, provide due process for all parties and give an orderly structure to the
proceedings.

[20.11.80.6 NMAC - N, / /1]

20.11.80.7 DEFINITIONS: In addition to the definitions in 20.11.80 NMAC, the definitions in 20.11.1
NMAC apply unless there is a conflict between definitions, in which case the definitions in 20.1 1.80 NMAC shall
govern.

A. “Act” means the Air Quality Control Act, Chapter 74, Article 2 NMSA 1978 and its subsequent

amendments and successor provisions.

B. “Air program” means the board program within the municipal limits of Albuquerque and within the
boundaries of Bernalillo county with a staff that is authorized to administer and enforce air quality pursuant to the
Air Quality Control Act, Chapter 74, Article 2 NMSA 1978.
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C. “Board” means the Albuquerque-Bernalillo county air quality control board or its successor board
under the act.

D. “Compliance order” means a written administrative compliance order, compliance determination or
other administrative order or document that is issued by the manager of the air program or by the department, and
which may include any combination of an allegation of violation, demand for penalty payment, or suspension or
revocation of all or part of a permit as authorized by the Air Quality Control Act, Section 74-2-12 NMSA 1978.

E. “Complainant” means the manager of the air program, also known as the air program manager, or
other person designated by the director of the department to perform the functions of an air program manager.

F. “Days” means consecutive days except as otherwise specified.

G. “Department” means the city of Albuquerque environmental health department or the successor local
agency as defined and authorized by the act.

H. “Director” means the administrative head of the department, the director’s designee or a person who
assumes the role of the director for purposes of 20.11.80 NMAC in the event of the director’s disqualification or
withdrawal.

I. “Division” means the air quality division of the department or the division’s successor organizational
unit.

J. “Hearing clerk” means the department employee designated by the director to provide staff support to
the hearing officer and the director regarding the proceedings, issue subpoenas, and maintain the official record of
the proceeding.

K. “Hearing officer” means the person appointed by the director to conduct a proceeding pursuant to
20.11.80 NMAC. :

L. “Party” means the respondent, the air program and any person who is allowed by the hearing officer
or director to intervene in the hearing pursuant to Rule 1-024 NMRA of the New Mexico rules of civil procedure for
the district courts.

M. “Record proper” or “record” means all documents filed by or with the hearing clerk during the
proceeding authorized by 20.11.80 NMAC and includes:

(1)  the verbatim record of the hearing in the form of a transcript, tapes or other digital recording, as
applicable, and all exhibits offered into evidence at the hearing, whether or not admitted;

(2) the hearing officer’s findings of fact and conclusions regarding all material issues of law and
discretion and the reasons therefor, the recommended decision and the proposed final order, as required by
Subsection C 0f 20.11.80.16 NMAC; and

(3) the director’s final order and reasons, as required by Subsection D of 20.11.80.16 NMAC.

N. “Regulations” means the rules promulgated by the board pursuant to the act.

0. “Request for hearing” means a written request to the department director for review of a compliance
order pursuant to Subsection A of 20.11.80.13 NMAC.

P. “Respondent” means the person to whom the air program manager has issued a compliance order.
[20.11.80.7 NMAC -N, _/_/11]

20.11.80.8 VARIANCES: The variance procedures established in 20.11.7 NMAC shall not apply to 20.11.80
NMAC. [20.11.80.8 NMAC —-N, _/_ /11]

20.11.80.9 SAVINGS CLAUSE: The filing of 20.11.80 NMAC, Adjudicatory Procedures - Environmental
Health Department - Administrative Enforcement - Hearings by Director, and the filing of an amendment to
20.11.80 NMAC with the state records center and archives shall not affect an action pending for violation of the act,
a city or county ordinance, a board regulation or a permit and shall not affect a compliance order that has been filed
pursuant to 20.11.80 NMAC. Prosecution for violation of a prior statute, ordinance, regulation, part or permit shall
be governed and prosecuted under the statute, ordinance, regulation, part or permit wording in effect at the time the

violation was committed.
[20.11.80.9 NMAC N, _/_/11]

20.11.80.10 SEVERABILITY: If for any reason any section, subsection, sentence, phrase, clause or wording of
20.11.80 NMAC is held to be unconstitutional or otherwise invalid by any court or the United States environmental
protection agency, the decision shall not affect the validity of remaining portions of 20.11.80 NMAC.

[20.11.80.10 NMAC-N, _/_/10]

20.11.80 NMAC Pubic Review Draft 4/26/11 2





NO OO 3 O\ WA B0 DD e

20.11.80.11 DOCUMENTS: Documents incorporated and cited in 20.11.80 NMAC may be viewed at the
Albuquerque environmental health department, Suite 3023, One Civic Plaza, 400 Marquette NW, Albuquerque,

New Mexico.
[20.11.80.11 NMAC —~ N, /1

20.11.80.12 GENERAL PROVISIONS:
{Based on 20.11.81.12. A NMAC, Adjudicatory Procedures- -AQCB (re: permit challenges)}

A, Applicability of rules of civil procedure and rules of evidence: In the absence of a specific
provision in 20.11.80 NMAC governing an action, the hearing officer may look to the New Mexico Rules of Civil
Procedure, NMRA 1-001 et seq., and the New Mexico Rules of Evidence, NMRA 11-101 et seq., for guidance. No
provision of the rules of civil procedure shall be construed to extend or otherwise modify the authority and
Jjurisdiction of the board.

B. Liberal construction: 20.11.80 NMAC shall be liberally construed to carry out its purpose.

C. Director and hearing officer - Powers and duties - disqualification and withdrawal:

(1)  Director: The director shall exercise all powers and duties authorized and required by the act and
20.11.80 NMAC that are not otherwise delegated by 20.11.80 NMAC to the hearing officer or the hearing clerk.
The director and hearing officer may specify procedures in addition to, or that vary from, the procedures provided in
20.11.80 NMAC in order to expedite the efficient resolution of the action or to avoid obvious injustice.

(2)  Hearing officer: The director shall appoint a hearing officer or hearing officers to perform the
functions described in Subparagraph (b) of Paragraph (2) of Subsection C of 20.11.80.12 NMAC.

(a)  Qualifications and disqualifications: A hearing officer may be an independent contractor,

a hearing officer at the city of Albuquerque office of administrative hearings or similar successor city organizational
unit, an employee of the department who is not air program staff, or an employee of a different city department. A
hearing officer shall not be:

(i) an employee of or staff for the air program;

(i) an employee of or staff for the department unless employed by the department as a
hearing officer;

(1if)  aperson who has a personal bias or prejudice concerning a party, has personal
knowledge of disputed facts concerning the proceeding, is related to a party within the third degree of relationship or
has a financial interest in the proceeding;

(iv)  aperson who has performed prosecutorial or investigative functions in connection
with the matter at issue in the proceeding; or

(v) an ofﬁcefr, director or trustee of a party to the proceeding.

(b) Hearing officer functions: The hearing officer shall exercise all powers and duties
required or delegated by the director pursuant to the act and 20.11.80 NMAC. The hearing officer shall conduct a
fair and impartial proceeding, assure that the facts are fully elicited and avoid delay. The hearing officer shall have
authority to take all measures necessary to maintain order and the efficient, fair and impartial adjudication of issues
arising in proceedings governed by 20.11.80 NMAC, including, but not limited to:

(i) conducting hearings authorized by 20.11.80 NMAC; '

(i)  ruling upon motions, procedural requests and offers of proof, and issuing all
necessary orders;

(1))  administering oaths and affirmations, examining witnesses and admitting or
excluding evidence;

(iv)  requiring parties to attend conferences for the settlement or simplification of issues,
or for expediting proceedings;

(v) imposing sanctions, subject to review and approval by the director, on parties who
cause undue delay or fail to cooperate in the proceeding; and

(vi)  filing with the hearing clerk all original documents received by the hearing officer.

(3)  Director and hearing officer; disqualification or withdrawal:
(a) The director may not perform functions authorized by 20.11.80 NMAC regarding any
matter in which the director:

(i)  has a personal bias or prejudice concerning a party, has personal knowledge of
disputed facts concerning the proceeding, is related to a party within the third degree of relationship or has a
financial interest in the proceeding;

(if)  has performed prosecutorial or investigative functions in connection with the matter
at issue in the proceeding; or
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(ili)  is an officer, director or trustee of a party to the proceeding.

(b)  The director shall not be disqualified solely because the director has been briefed on the
matter before a compliance order is issued.

(¢) A party may request the withdrawal or disqualification of the director or the hearing officer
by filing a motion that includes a reason for disqualification listed in either Subparagraph (a) of Paragraph (3) of
Subsection C of 20.11.80.12 NMAC or Subparagraph (a) of Paragraph (2) of Subsection C of 20.11.80.12 NMAC,
as applicable. The motion shall be filed within 10 days after the later of the date the compliance order has been
docketed or the hearing officer has been designated, or, if a new director or new hearing officer is appointed, within
10 days after the new director takes office or the new hearing officer is appointed, as applicable.

(d) A motion seeking withdrawal or disqualification of the director or the hearing officer shall
be ruled upon by the director. If the director withdraws or is disqualified, the duties of the director shall be assumed
by an associate director, deputy director or other person who would not be subject to disqualification and does not
directly oversee the air program.

D. Recording of hearings: All hearings on the merits shall be recorded by a court reporter unless
otherwise directed by the director or hearing officer. The recording made by the court reporter will be the sole
official recording of the hearing. The hearing clerk shall make the transcription part of the record proper, which is a
public record except as otherwise provided by law.

E. Computation and extension of time:

(1) Computation of time: In computing any period of time prescribed or allowed by 20.1 1.80
NMAC, except as otherwise specifically provided, the day of the event from which the designated period begins to
run shall not be included. The last day of the computed period shall be included, unless it is a Saturday, Sunday or
legal city of Albuquerque holiday, in which event, the time shall be extended until 5:00 p.m. on the next day that is
not a Saturday, Sunday or legal city of Albuquerque holiday. Whenever a party must act within a prescribed period
after service upon that party and service is by mail, three days shall be added to the prescribed period. The three-day
extension does not apply to a deadline established by the act.

(2) Extensions of time: When a motion is filed, the hearing officer or director, as appropriate for the
stage of the proceeding at the time the motion is filed, may grant an extension of time for filing a document or may
grant continuance of a hearing. No extension shall be granted regarding a deadline established by the act.

F. Ex parte contact. Between the time a compliance order has been issued and the time the director
issues a final order or the request for hearing has been withdrawn, no person shall have ex parte contact with the
director or the hearing officer regarding the merits of a pending compliance order or motion filed pursuant to
20.11.80 NMAC. The ex parte restriction established in the immediately-preceding sentence does not apply to the
director, the hearing officer or the hearing clerk.

G. Document - filing, service, form and examination:

(1) Filing of documents:

(a) except as otherwise provided, the original of all documents served in the proceeding shall
be filed with the hearing clerk; and

(b) the party that files a document shall serve a copy of the document on all other parties. All
documents shall be filed at least 15 days before the hearing at which the hearing officer or director will consider the
matter unless otherwise ordered by the hearing officer. A certificate of service like the certificate of service shown
in Subsection J of 20.11.80.12 NMAC shall accompany each filed document.

(2) Service of Documents: Except as otherwise provided or ordered by the hearing officer, all
documents shall be served personally, mailed by express or first class mail, or, if the person being served has agreed
in writing, sent by facsimile or by electronic transmission. Service by mail is complete when the document is
mailed. Service by facsimile or electronic transmission is accomplished when transmission of the document is
complete. If the person being served is represented by an attorney, service shall be made on the attorney. Delivery
receipts shall be kept as proofs of service and shall be produced immediately upon the request of the hearing officer,
the director or another party.

(3) Form of documents:

(a) If feasible, all documents in paper form shall be prepared on 8 1/2 inch x 11 inch white
paper, printed double-sided. Where appropriate, the first page of every document shall include the caption or
heading required by Subsection J of 20.11.80.12 NMAC. The contents, except quotations and footnotes, shall be
double spaced.

(b)  The original of each document, except exhibits, shall be signed by the party or the party’s
attorney or other representative, and shall include the address, e-mail address if any, and telephone number of the
person who signed. The signature constitutes a certification that the signer has read the document; that, to the best
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of the signer’s knowledge, information and belief, there are good grounds to support the document; and that, except
for motions for extension of time, the document is not interposed or submitted for purposes of delay.

(¢) A notice or service that is required by 20.11.80 NMAC shall be deemed adequate if made to
the most recent address provided by the person upon whom service is made.

H. Filing and service of documents issued by director or hearing officer: Every document issued by
the director and the hearing officer shall be filed with the hearing clerk. The hearing clerk shall promptly serve
copies of the document upon all parties.

I.  Examination of documents filed: Pursuant to the New Mexico Inspection of Public Records Act at
Chapter 14, Article 2 NMSA 1978 and all applicable city of Albuquerque ordinances and administrative
instructions, during normal business hours and subject to the provisions of law restricting public disclosure of
confidential information, any person may inspect and copy any document filed in any proceeding pursuant to
20.11.80 NMAC. The documents shall be made available by the hearing clerk, as authorized.

J. Samples - Caption; Certificate of Service:

CITY OF ALBUQUERQUE
ENVIRONMENTAL HEALTH DEPARTMENT

CITY OF ALBUQUERQUE

ENVIRONMENTAL HEALTH DEPARTMENT

AIR QUALITY DIVISION

Complainant,

V. Administrative Compliance Order No. [year] - [indiv. order # 1

[Note: Confirm the compliance order number with the
hearing clerk before filing ]

[NAME OF RESPONDENT],
Respondent.

[TITLE OF DOCUMENT: COMPLIANCE ORDER, MOTION FOR .., ete.]

By:
[Signature]
[Print or type name]
Title:
Address:
Telephone Number:
E-mail:
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing /insert: name of document| was [mailed by first class
mail/express mail/hand delivered/ sent by facsimile/ sent by electronic transmission] to [insert: names of persons
upon whom service was made: attorney/party] on this ____dayof[month],20 .

[List names of persons served:]

By
[Signature of person certifving service]

[Print or type name]
[20.11.80.12NMAC-N, / /11]

20.11.80.13 PREHEARING PROCEDURES:
A. Initiation of process:
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(1) Filing a request for hearing: As required by the act at Subsection C of Section 74-2-12 NMSA
1978, no later than 30 days after a compliance order is served on a respondent, the respondent shall submit a written
request for a hearing to the director. If'a timely request for hearing is not submitted, the compliance order shall be
final. The process governed by 20.11.80 NMAC shall be initiated by the respondent filing a timely request for
hearing and serving the request on the department director, the air program manager or his or her designee and every
other party.

(2) Request for hearing: The request for hearing shall include an answer to the compliance order.
The answer shall:

(a) in separately-numbered paragraphs that sequentially reference the numbered paragraphs in
the compliance order, clearly and directly admit or deny each of the factual assertions contained in the compliance
order; however, if the respondent has no knowledge of a particular factual assertion and so states, the assertion may
be denied on the basis of a lack of knowledge; every allegation in the compliance order that is not specifically
denied shall be deemed admitted by the respondent;

(b) indicate every affirmative defense upon which the respondent intends to rely; every
affirmative defense that is not asserted in the request for hearing shall be deemed waived, except a defense asserting
lack of subject matter jurisdiction;

(¢) be signed under oath or affirmation that the information contained in the answer is to the
best of the signer’s knowledge and belief true and correct; and

(d) have a copy of the compliance order attached.

B. Notice of docketing; notice of hearing officer assignment:

(1) Notice: As soon as practical after the hearing clerk receives a request for hearing, the hearing
clerk shall issue a notice of docketing that includes the caption or heading required by Subsection J of 20.11.80.12
NMAC, the docket number of the case, the date upon which the request for hearing was received by the hearing
clerk and the name of the hearing officer if one has been designated. 1f a hearing officer has not been designated,
the hearing clerk shall notify the parties of the name and address of the hearing officer as soon as one is assigned.
The hearing clerk shall include a copy of 20.11.80 NMAC with the notice of docketing that is sent to the respondent.

(2) Untimeliness: The hearing clerk shall docket every request for hearing that is delivered to the
hearing clerk without regard to whether it appears to be timely. Any party may move to dismiss an untimely request
for hearing.

C. Scheduling the hearing:

(1) In consultation with the hearing officer, but no later than 30 days before the date of the hearing,
the hearing clerk shall issue and serve upon the parties a notice of hearing setting forth the date, time and location of
the hearing.

(2)  After consideration of prejudice to the parties, the hearing officer shall not grant a request to
postpone a hearing unless all parties consent or the hearing officer determines good cause has been shown.

(3) Location of the hearing; attendance by the public: The hearing shall be held in a public facility
within Bernalillo county with seating available for members of the public, who can attend and listen, but who shall
not testify unless identified as a witness by a party as required by Subsection B of 20.11.80.14 NMAC.

D. Motions:

(1) General: Except for motions made orally during a hearing, all motions shall be in writing,
specify the grounds for the motion, state the relief sought and state whether the motion is opposed or unopposed.
Each motion that is not made orally during a hearing shall be filed no fewer than 30 days before the hearing at which
the hearing officer or director will consider the matter unless a different deadline is established by the hearing
officer; shall be accompanied by an affidavit, certificate or other evidence relied upon; and shall be served as
required by Paragraph (2) of Subsection G 0f20.11.80.12 NMAC.

(2) Unopposed motions: An unopposed motion shall state that concurrence of all other parties was
obtained. The moving party shall submit a proposed order approved by all parties for the hearing officer’s review
with the motion.

(3) Opposed motions: Every opposed motion shall state either that concurrence was sought and
denied or why concurrence was not sought. A memorandum brief in support of an opposed motion may be filed
with the motion. The moving party shall submit a proposed order for the hearing officer’s review with the motion.

(4) Response to motions: Unless a different deadline is established by the hearing officer, every
party upon whom an opposed motion is served shall have 15 days after service of the motion to file a response. A
non-moving party who fails to file a timely response shall be deemed to have waived any objection to the granting
of the motion.
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(5)  Reply to response: Unless a different deadline is established by the hearing officer, the moving
party may submit a reply to a response within 10 days after service of the response, but is not required to submit a
reply.

(6)  Decision regarding motions: All motions shall be decided by the hearing officer without a
hearing, unless the hearing officer decides to hold a hearing or unless a party requests a hearing and the hearing
officer consents to a motion hearing.

(7) Procedural motions: The hearing officer may rule upon a procedural motion before the
expiration of the time for response. A response regarding the procedural motion received after the decision is made
shall be treated as a request for reconsideration of the ruling.

(8)  The hearing officer may refer a motion to the director with the hearing officer’s recommendation
if the motion would result in a final determination of the merits or an essential element of the compliance order.
[20.11.80.13 NMAC-N, / /11]

20.11.80.14 DISCOVERY: Formal discovery is not a right in an administrative enforcement procedure and,
therefore, is discouraged. If a party wishes to conduct discovery in addition to the methods of discovery provided in
20.11.80.14 NMAC, additional discovery shall only be allowed by order of the hearing officer.

A. Scope of discovery:

(1) {Based on EIB 20.1.5.300.A NMAC} Criteria: Discovery of information that is not privileged or

exempt may be permitted if:

(a) the discovery will not unreasonably delay the proceeding;

(b)  the information to be obtained is not unreasonably cumulative or duplicative, or not
otherwise reasonably obtainable elsewhere;

(c) the discovery is not unreasonably burdensome; and

(d)  there is a substantial reason to believe that the information sought will be admissible at the
hearing or will be likely to lead to the discovery of admissible evidence.

(2)  Request: Unless otherwise directed by the hearing officer, a party requesting discovery shall:

(a)  serve the discovery request directly upon the party from whom discovery is sought; and

(b) file a notice with the hearing clerk. The notice shall include the caption or heading required
by Subsection J of 20.11.80.12 NMAC and state the date of service of the discovery request, the type of discovery
sought and the party from whom discovery is sought.

(3)  Response to discovery request: A party responding to a discovery request shall:

(a)  serve the response, including any objections, upon the party making the discovery request;
and

(b) file a notice with the hearing clerk. The notice shall include the caption or heading required
by Subsection J of 20.11.80.12 NMAC and state the date of service of the response, the type of discovery request
being responded to and the party upon whom the response was served.

(4)  Continuing obligation to supplement responses: Every party from whom discovery is sought
has a continuing obligation, subject to any objections interposed that are not overruled by the hearing officer, to
supplement responses with relevant information obtained after service of the initial response and any previous
supplemental responses. Unless otherwise ordered by the hearing officer, supplemental responses shall be served as
soon as practical, but no later than five days after the information became available. If the information becomes
available fewer than five days before the hearing or during the hearing, the information shall be brought to the
attention of the hearing officer for direction and ruling on use of the information.

(5) Privilege: A list of privileged or exempt documents, identified by titles, author, date and
privilege or protection claimed, shall be provided in response to discovery.

(6) Protective order: Upon motion and for good cause show, the hearing officer may protect the
discovery from disclosure. If the motion is granted, the moving party shall not present the protected discovery at the
hearing. ~

(7)  Motion to compel; sanctions: A party may move for an order compelling discovery if the party
from whom discovery was requested has failed to respond in an adequate or timely manner. The hearing officer
may order the response and may impose such sanctions as may be appropriate, including the following:

(a) refusal to allow the testimony of a witness not identified as required by Subsection B of
20.11.80.14 NMACG;

(b)  denial of admission of a document that has not been provided as required by Subsection B
0f 20.11.80.14 NMAC or has not been produced for inspection and copying as required by Subsection C of
20.11.80.14 NMAC;
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(¢) drawing adverse inferences against the non-responsive party; and

(d)  in an extreme case, dismissal or default judgment against the non-responsive party.

B. Witness information; exhibits: Unless otherwise ordered by the hearing officer, within 15 days after
receipt of the notice of hearing on the merits or within no fewer than 45 days before the hearing on the merits,
whichever is closer to the hearing date, each party shall provide to every other party:

(1) regarding each person who is expected to be called as an expert witness:

{Based on 20.11.81.14.H.(2) NMAC}

(a) the name and address of the person expected to be called as an expert witness;

(b) acomplete statement of all opinions the expert witness will express and the basis and
reasons for the opinions;

(c) the data or other information considered by the expert witness in forming the opinions of
the expert witness;

(d) an estimate of the length of the direct testimony of the expert witness;

(e) alist of exhibits, if any, to be offered into evidence at the hearing on the merits through
testimony of the expert witness, and, regarding each exhibit, the name of each expert witness who is expected to
testify regarding the exhibit; and

(f) acopy of each exhibit to be offered into evidence at the hearing on the merits through the
testimony of the expert witness.

(2) regarding each person who is expected to be called by a party, but not as an expert witness:

(a) the name and address of the witness;

(b) a description of the general subject matter of the anticipated testimony of the witness;

(¢) an estimate of the length of the direct testimony of the witness;

(d) alist of exhibits, if any, to be offered into evidence at the hearing on the merits through
testimony of the witness; and

(e) acopy of each exhibit to be offered into evidence at the hearing on the merits through
testimony of the witness; and

C. Production of documents:

(1) Definition: As used in Subsection C of 20.11.80.14 NMAC, “document” includes the following:
any designated documents or electronically stored information, including writings, drawings, graphs, charts,
photographs, sound recordings, images and any other data or data compilations, that are stored in any medium from
which information can be obtained either directly or, if necessary, after translation, including translation by a
responding party, into a reasonably usable form.

(2) Request: If the criteria in Paragraph (1) of Subsection A of 20.11.80.14 NMAC are met, any
party may inspect and make copies of any designated documents in the possession or control of a party after serving
a written request on the party. The request shall set forth the items to be inspected either by individual item or by
category and describe each item and category with reasonable particularity. The party who has received the request
for production shall specify a reasonable time, place and manner for inspecting and copying. Reasonable time
means no more than 20 days after service of the request unless a different deadline is established by the hearing
officer.

D. Subpoenas: {From Subsection H of Section 74-2-12 NMSA 1978 and NM Rules of Civil Procedure
Rule 1-045 NMRA}

(1) A party that wishes to have a subpoena issued shall obtain a subpoena form from the hearing
clerk. The subpoena form shall be completed by the requesting party and shall:

(a) include the caption or heading and the information required by Subsection J of 20.11.80.12
NMAC; and

(b) command each person to whom it is directed to attend and give testimony or to produce and
permit inspection, copying, testing or sampling of designated documents, electronically stored information or other
tangible things in the possession, custody or control of that person, or to permit inspection of premises, at a time
and place specified in the subpoena.

(2)  All subpoenas shall be issued by hearing clerk, who shall sign and date the subpoena.

(3) Pursuant to the authority that has been delegated by the director to the hearing clerk, the hearing
clerk shall issue a subpoena, signed but otherwise in blank, to the party requesting the subpoena. The hearing clerk
shall not issue a subpoena if the hearing officer issues a protective order as provided by Paragraph (6) of Subsection
A 0f20.11.80.14 NMAC.

(4)  The requesting party shall complete the subpoena form before serving the subpoena. The
subpoena shall be served as required by Paragraph (2) of Subsection G 0f 20.11.80.12 NMAC.
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(5)  The party that served the subpoena shall file an original proof of service with the record and shall
serve a copy on all other parties.
(6)  Duties in responding to subpoena.

(a) A person responding to a subpoena to produce documents shall produce them as they are
kept in the usual course of business and shall organize and label them to correspond with the categories in the
demand.

(b)  If a subpoena does not specify the form or forms for producing electronically stored
information, a person responding to a subpoena must produce the information in a form or forms in which the
person ordinarily maintains it or in a form or forms that are reasonably usable.

(c) A person responding to a subpoena is not required to produce the same electronically stored
information in more than one form.

(d) A person responding to a subpoena is not required to provide discovery of electronically
stored information from sources that the person identifies as not reasonably accessible because of undue burden or
cost. On motion to compel discovery or to quash, the person from whom discovery is sought must show that the
information sought is not reasonably accessible because of undue burden or cost. If that showing 1s made, the
hearing officer may order discovery from such sources if the requesting party shows good cause, after taking into
consideration the provisions of Paragraph (1) of Subsection A of 20.11.80.14 NMAC regarding scope of discovery
and the requirements of Subsection B of 20.11.80.14 NMAC regarding witness information and exhibits.

(e) A party receiving documents under subpoena shall make them available for copying by
other parties.

E. {Based on EIB 20.1.5.300.E NMAC} Request for admissions: If the criteria in Paragraph (1) of
Subsection A of 20.11.80.14 NMAC are met, no fewer than 30 days before the hearing on the merits, any party may
serve upon any other party a written request for the admission of any statement or opinion of fact or the application
of law to fact, including the genuineness of any document, unless otherwise ordered by the hearing officer. If the
request includes a request for admission of the genuineness of a document, the document shall be attached to the
request unless it has been or is otherwise furnished or made available for inspection and copying. Each statement in
the request for admissions shall be deemed admitted unless, within 20 days after service of the request for
admission, or a longer or shorter period as the hearing officer may establish, the party to whom the request is
directed serves upon the requesting party a sworn written response specifically denying the matter,

[20.11.80.14 NMAC - N, / /11]

20.11.80.15 HEARING PROCEDURES:
A. Evidence:

(1) General: The hearing officer shall admit all evidence, unless the hearing officer determines that
the evidence is irrelevant, immaterial, unduly repetitious or otherwise unreliable or of little probative value.
Evidence relating to settlement that could be excluded in the courts under Rule 11-408 NMRA is not admissible.

(2) Examination of witnesses: Witnesses shall be examined orally, under oath or affirmation, except
as otherwise provided in 20.11.80 NMAC, and may be examined by the hearing officer. In addition to the hearing
officer, only parties shall have the right to cross-examine a witness. The hearing officer may limit cross-examination
that is unduly repetitious, harassing or beyond the scope of the direct testimony of the witness.

(3)  Exhibits: All exhibits in evidence shall be marked with a designation identifying the party by
whom the exhibit is offered and shall be numbered serially in the sequence in which the exhibits are expected to be
offered. Large charts and diagrams, models and other bulky exhibits are discouraged. Exhibits should be limited to
8 /2 x 11 inches or be capable of being folded to that size, unless otherwise necessary for adequate presentation of
evidence.

(4)  Official notice: Official notice may be taken of any matter that may be judicially noticed in the
New Mexico courts.

B. Objections and offers of proof:

(1)  Objection: An objection concerning the conduct of the hearing may be stated orally or in writing
during the hearing. The party raising the objection must supply a short statement of the grounds for the objection.
The ruling by the hearing officer regarding an objection and the reasons given by the hearing officer for the ruling
shall be part of the record.

(2) Offer of proof: Whenever evidence is excluded from the record, the party offering the evidence
may make an offer of proof, which shall be included in the record. The offer of proof for excluded oral testimony
shall consist of a brief statement describing the nature of the evidence excluded and what the evidence would have
proved. The offer of proof for excluded documents or exhibits shall consist of the insertion in the record of the

20.11.80 NMAC Pubic Review Draft 4/26/11 9





O GO~ N U B W B

documents or exhibits excluded. If the director decides the ruling of the hearing officer that excluded the evidence
was both erroneous and prejudicial, the hearing may be reopened to allow the taking of the excluded evidence.
C. Burden of persuasion:

(1) Compliance order: The complainant has the burden of going forward with the evidence and
proving by a preponderance of the evidence that the facts relied upon to show the violation occurred and that the
proposed civil penalty is appropriate. After the complainant has established a prima facie case, the respondent shall
have the burden of going forward with adverse evidence or a defense to the allegations.

(2) Preponderance of evidence: Each matter of controversy shall be determined by the hearing
officer upon a preponderance of the evidence. '

[20.11.80.15NMAC-N, _/ /11]

20.11.80.16 POST-HEARING PROCEDURES.

A. Filing the transcript: Unless otherwise ordered by the director or hearing officer, the hearing shall be
transcribed verbatim. The hearing clerk shall promptly notify all parties of the availability of the transcript. Any
person who wants a copy of the transcript may order a copy from the reporter.

B. Proposed findings and conclusions: Within 30 days after the transcript is filed, or by the deadline
established by the hearing officer, any party may submit to the hearing officer proposed findings of fact and
conclusions of law or discretion and a closing argument. All such submissions shall be in writing, filed, served on
all parties and contain adequate references to the record and authorities relied upon. No new evidence shall be
presented unless specifically allowed by the hearing officer.

C. Recommended decision:

(1) Content: Unless otherwise ordered by the director, the hearing officer shall issue a
recommended decision within 30 days after the deadline established by Subsection B of 20.11.80.16 NMAC for
filing proposed findings and conclusions has passed. The recommended decision shall contain:

(a) the hearing officer’s findings of fact and conclusions regarding all material issues of law or
discretion and the reasons for the findings and conclusions;

(b) if applicable, a review of the penalty to determine if the division acted within its discretion
in setting the amount or nature of the penalty; if the hearing officer decides to recommend a civil penalty that is
different in amount or nature from the penalty in the compliance order, the hearing officer shall set forth the hearing
officer’s recommended decision regarding the penalty and the reason for the change; and

(c) aproposed final order.

(2) Comment on recommended decision: Within 15 days after service of the recommended
decision, any party may file comments regarding the recommended decision and may include argument for, against
or for modification of the recommended decision.

(3) Oral argument before the director: Upon the request of a party or on the director’s own
initiative, the director may allow oral argument regarding the recommended decision. If oral argument is allowed,
the director shall specify the time and place for the oral argument, after giving due consideration to the convenience
of the parties and the need to expeditiously resolve the proceeding.

D. Final order of director: As soon a practical, but no later than 30 days after the later of the deadline
for filing comments on the recommended decision of the hearing officer or the conclusion of oral argument if oral
argument is allowed, the director shall issue a written final order in the matter.

(1) Decision: The director may adopt, modify or set aside the hearing officer’s recommended
decision, and shall set forth the reasons for the action taken.

(2) Penalty: The director may change the amount and nature of the civil penalty, if any, that the
hearing officer recommends assessing and shall set forth the reasons for the change.

E. Payment of civil penalty: Within 60 days after the respondent receives the final order, the respondent
shall pay the full amount of any monetary civil penalty that is assessed in the final order unless otherwise ordered by
the director. Payment shall be made by delivering to the division a cashier’s check or certified check in the amount
of the penalty assessed in the final order, payable to the general fund as specified in the final order. The respondent
shall attach a copy of the final order to the penalty payment.

F. Judicial review: Judicial review of the director’s final order shall be by appeal to the court of
appeals of the state of New Mexico as provided by the act Subsection A of Section 74-2-9 NMSA 1978.
G. Preparation of record proper: The preparation of the record proper for an appeal to the court of

appeals of the state of New Mexico or for any other reason shall be the responsibility of the hearing clerk. Appellant
shall make satisfactory arrangements with the hearing clerk, including arrangements regarding copying or transcript
costs, before the hearing clerk begins to prepare the record proper.
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[20.11.80.16 NMAC - N, / /11]

20.11.80.17 ALTERNATE RESOLUTION:
A. Summary procedures:

(1)  Use of summary procedures: Under the following limited circumstances, the director may
dispose of a request for hearing after an expedited hearing as a result of:

(a) amotion by a party to dismiss the request for hearing because of jurisdictional defects, such
as filing an untimely request for hearing; or

(b) arequest by a party to decide the merits of the request for hearing on legal arguments
presented in writing and oral argument.

(2) Expedited hearing: If the hearing officer determines that a request for an expedited hearing has
a likelihood of success and could fairly expedite the resolution of the proceeding, then notice for a hearing shall be
given in the manner set forth in Paragraph (1) of Subsection C 0f 20.11.80.13 NMAC. Following the expedited
hearing, the hearing officer shall submit a recommended decision to the director. The director shall either follow
Subsection D of 20.11.80.16 NMAC and issue a final order or remand the matter to the hearing officer with
directions to proceed with a full hearing as otherwise required by 20.11.80 NMAC.

B. Settlement:

(1) Policy: The director encourages settlement of a proceeding at any time if the settlement is
consistent with the provisions and objectives of the act and the regulations. Settlement conferences shall not affect
any party’s obligation to respond in a timely manner to any matter governed by 20.11.80 NMAC, including the
respondent’s obligation to file a timely request for hearing under Subsection A 0f 20.11.80.13 NMAC.

(2) Stipulated final order: The director may approve a stipulated final order signed by all the
parties. The stipulated final order shall include all the terms and conditions agreed to by the parties and shall state
that, for the purpose of this proceeding, the parties admit the jurisdictional allegations of the compliance order and
consent to the relief specified, including the assessment of the civil penalty, if any is included in the stipulated final
order. If the director disapproves the stipulated final order, the matter shall proceed as if there had been no
stipulated final order or settlement.

(3) Withdrawal: The respondent may withdraw the request for hearing at any time before the
director issues a final order. A notice of withdrawal shall be filed with the hearing clerk and served on all parties.
Any party may file written objections to the notice of withdrawal within 10 days after receipt. If an objection is
filed, the director shall rule on the notice of withdrawal.

[20.11.80.17 NMAC -N, / /11]

HISTORY OF 20.11.80 NMAC
Pre-NMAC History: None

History of Repealed Material: [Reserved]

NMAC History [Reserved|]
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Butt, Neal T.

From: City of Albuquerque-Air Quality Division [icwright@cabq.gov]

Sent: Tuesday, December 21, 2010 10:20 AM

To: Butt, Neal T.

Subject: 20.11.80 NMAC, Adjudicatory Procedures-Environmental Health Department--Administrative

Enforcement and Hearings By Director-Stakeholder Review Draft
Follow Up Flag: Follow up
Flag Status: Green

20.11.80 NMAC, Adjudicatory Procedures-
Environmental Health Department--
Administrative Enforcement and Hearings
By Director Stakeholder Review Draft

Dear Stakeholders:

20.11.80 NMAC is entitled Adjudicatory Procedures -
Environmental Health Department - Administrative Enforcement and
Hearings by Director, and also is referred to as "Part 80". Part 80 is a
proposed new Albuquerque-Bernalillo County Air Quality Control
Board (Air Board) regulation that establishes the procedures that must
be followed when an administrative (non-court) enforcement action is
initiated by the Environmental Health Department (EHD) and the
person or entity that is responding to the enforcement action (who is
referred to as the "respondent") asks for a hearing on the merits
regarding the pending enforcement action. In the past, when a
respondent has requested an administrative enforcement hearing, the
parties have referred to New Mexico Environmental Improvement
Board (EIB) procedural regulation 20.1.5 NMAC, Adjudicatory
Procedures - [NM] Environment Department (EIB Part 5). EIBPart5
was adopted by the EIB to establish procedures for at least six
separate state acts, including the New Mexico Air Quality Control Act
(NM Air Act), the Hazardous Waste Act, the Solid Waste Act, the
Groundwater Protection Act (now under the authority of the Water
Quality Control Commission) and the Tire Recycling Act (which was
repealed in 2005). Because EIB Part 5 addresses a wide range of
subjects, laws and terminology, some confusion has arisen regarding
the procedures and terminology that should be applied to
administrative enforcement actions that allege violations of local Air
Board regulations and permits.

Proposed Part 80 provides the procedures that, if adopted, will apply

to adjudicatory enforcement proceedings that are conducted by or on
behalf of the EHD Director, as authorized and required by the NM Air
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Act at NMSA 74-2-12. Proposed Part 80 includes the requirements
for filing a request for hearing; the powers and duties of the EHD
Director and hearing officer; motions and discovery; hearing and post-
hearing procedures; alternate means of resolving an administrative
enforcement action; review of the EHD Director's final order by the
New Mexico Court of Appeals (as provided by the NM Air Act at
NMSA 74-2-9(A)); and other procedures that apply to administrative
enforcement actions. Proposed Part 80 does not govern procedures
of the Air Board regarding petitions for variance and related stays
(see 20.11.7 NMAC); petitions for hearings on the merits before the
Air Board that are made by a permit applicant, permittee or person
who participated in a permitting action, as provided by 20.11.81
NMAC, Adjudicatory Procedures - Air Quality Control Board; and
adoption, amendment and repeal of Air Board reguiations, which are
governed by 20.11.82 NMAC, Rulemaking Procedures - Air Quality

Control Board.

A sigkehglder review draft is available for your review and
comments. Please provide your comments by February 13, 2011 to
Janice Wright at

icwright@cabg.gov.

Please contact Janice Wright at jewright@cabg.gov or 768-2601
regarding any questions.

Thank you,

Janice C. Wright
Air Quality Control Board Liaison and Hearing Clerk
Air Quality Division
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Butt, Neal T.

From: Donaldson.Guy@epamail.epa.gov
Sent:  Thursday, January 06, 2011 2:59 PM
To: Butt, Neal T.

Cc: Shar.Alan@epamail.epa.gov; Wright, Janice C.; Nieto, Margaret ; Garcia.David@epamail.epa.gov

Subject: Re: FW: 20.11.80 NMAC, Adjudicatory Procedures-Environmental Health Department--Administrative
Enforcement and Hearings By Director-Stakeholder Review Draft

Thanks Neal,

I agree, it doesn't seem like this needs to be part of the SIP. | am forwarding it to our enforcement folks
to see if they have any thoughts and will let you know.

From: "Buft, Neal T." <NButt@cabqg.gov>

To: Guy Donaldson/R6/USEPA/US@EPA

Ce: Alan Shar/R6/USEPA/US@EPA, "Nieto, Margaret " <mnieto@cabg.gov>, "Wright, Janice C.” <jcwright@cabq.gov>
Date:  01/06/2011 03:07 PM

iocr FW:20.11.80 NMAC, Adjudicatory Procedures-Environmental Health Department--Administrative Enforcement and Hearings By
Subject: :
Director-Stakeholder Review Draft

Guy,

we are proposing to adopt a new rule to regulate Adjudicatory Procedures by the EHD and
Administrative Enforcement & Hearings by the Director. We do not intend to incorporate
this into the SIP, but we wanted to provide you with a courtesy copy of the proposed rule.
Please et me know if you have any questions or comments.

Thanks,

Zeal

From: City of Albugquerque-Air Quality Division [mailto:icwright@caba.gov]
Sent: Tuesday, December 21, 2010 10:20 AM
To: Butt, Neal T.
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Subject: 20.11.80 NMAC, Adjudicatory Procedures-Environmental Health Department--Administrative
Enforcement and Hearings By Director-Stakeholder Review Draft

SR ain s Y

P
"

20.11.80 NMAC, Adjudicatory Procedures-Environmental Health
Department--Administrative Enforcement and Hearings By
Director Stakeholder Review Draft

Dear Stakeholders:

20.11.80 NMAC is entitled Adjudicatory Procedures - Environmental Health Department -
Administrative Enforcement and Hearings by Director, and also is referred to as "Part 80". Part80is a
proposed new Albuquerque-Bernalillo County Air Quality Control Board (Air Board) regulation that
establishes the procedures that must be followed when an administrative (non-court) enforcement action is
initiated by the Environmental Health Department (EHD) and the person or entity that is responding to the
enforcement action (who is referred to as the "respondent”) asks for a hearing on the merits regarding the
pending enforcement action. In the past, when a respondent has requested an administrative enforcement
hearing, the parties have referred to New Mexico Environmental Improvement Board (EIB) procedural
regulation 20.1.5 NMAC, Adjudicatory Procedures - [NM] Environment Department (EIB Part 5). EIBPart5
was adopted by the EIB to establish procedures for at least six separate state acts, including the New
Mexico Air Quality Control Act (NM Air Act), the Hazardous Waste Act, the Solid Waste Act, the
Groundwater Protection Act (now under the authority of the Water Quality Control Commission) and the
Tire Recycling Act (which was repealed in 2005). Because EIB Part 5 addresses a wide range of subjects,
laws and terminology, some confusion has arisen regarding the procedures and terminology that should be
applied to administrative enforcement actions that allege violations of local Air Board regulations and

permits.

Proposed Part 80 provides the procedures that, if adopted, will apply to adjudicatory enforcement
proceedings that are conducted by or on behalf of the EHD Director, as authorized and required by the NM
Air Act at NMSA 74-2-12. Proposed Part 80 includes the requirements for filing a request for hearing; the
powers and duties of the EHD Director and hearing officer; motions and discovery; hearing and post-
hearing procedures; alternate means of resolving an administrative enforcement action; review of the EHD
Director's final order by the New Mexico Court of Appeals (as provided by the NM Air Act at NMSA 74-2-9
(A)); and other procedures that apply to administrative enforcement actions. Proposed Part 80 does not
govern procedures of the Air Board regarding petitions for variance and related stays (see 20.11.7 NMAC);
petitions for hearings on the merits before the Air Board that are made by a permit applicant, permittee or
person who participated in a permitting action, as provided by 20.11.81 NMAC; Adjudicatory Procedures -
Air Quality Control Board; and adoption, amendment and repeal of Air Board regulations, which are

governed by 20.11.82 NMAC, Rulemaking Procedures - Air Quality Control Board.

A stakeholder review draft is available for your review and comments. Please provide your comments by
February 13, 2011 to Janice Wright at

icwright@cabg.gov.

Please contact Janice Wright at jcwright@cabg.gov or 768-2601 regarding any questions.
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Thank you,
Janice C. Wright

Air Quality Control Board Liaison and Hearing Clerk
Air Quality Division
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¥ abgmetals@vyahoo . com 5/3/2010 Site

¥l acgeng@aol.com 5/3/2010 Site

¥ adevoe@bhfs.com 5/3/2010 Site

¥ adgsllegos@bermnco.gov 5/3/2010 Site

askearny@caba.gov 5/3/2010
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¥ albwali@vashoo.com 5/3/2010 Site
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¥ aguatic004@aol.com

¥ areyes@cabyg.gov

¥ arisharpe@wildblue.not

¥ bagallegos@ceaba.aov
¥ belid@vmemail.ocom
B bfrederick@nmelc.org

#  billgrantham@state nm.us
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#  brad.musick@state.nm.us

£

¥ briandegani@state nmous
¥ broehm@wagnereguinment. com

@ bxgragon@caba.gov

¥ caaragon@esbho.gov

¥ cabsvia@zianst.oom

& carlnord@etesicom

¥ canmiio@oabo.gov

¥ chlewedt@mrcog-nm.gov

¥  chollowayv@doeal.gov

clakins@domenicilaw.com
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dray@cabg.gov

drduran@eaba.

dreves@oabg.gov

drocha@eabg.goy

dsalisburv@deaba.aov

dsumshier@worldnet att net

du_mond@iuno.com

eadams@caba.gov

emckinliey@mercury bermco.gov

eskarpfcomeast.net

felicia.onh@state.nm.us

flucero@eaba gov

fuccillo@msn.com

ary hendersonf@erm.com

geastillio@sifcu.org

dennis@cabag.o

emrolier@swen.com

schroeder@mercury.bermco.gov

hdoldew@sandia.aov

heldl.s anderson@saic.com

hershber@unm.edu
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B jackie carnes@kirtand. af mil

¥ jackson@high-desert.com

¥ jacksully Z2@a.com

¥ lbrennan@abgiourmnal.com

¥ icastillofcaby.gov
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¥ jensdeichmann@omsil.com

¥ jgoud@dosal gov

¥ jkubica@caba.nov

¥ lleckst@sandia.gov

¥ lewis@cvbermesa.com

¥ jliberatore@eabo.gov

& jovato@ameafca.org

¥ imaders@ooc.com

¥ immause@sandia.gov
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irchavez@abowus org

istonesifer@oeabg.gov

ulic dominguezi@vahoo.com

wienarégacl.com

karenflash@aol.com

kelowey@state nm.us

kerwin singleton@state nm.us

Kiicurr@sandia.goy

kllenemann@caba.gov

kobnews@swep.com

kordzi.ive@epamail.epa.qov

krichards@bernco.gov

kristine suozzidistate. nm.us

krziegler@caba.gov

ksanchez-pare@oabag gov

kumbali@earthiink net

kweniZ@unm.edu

kvle@ricads.com

lgurule3@comeast net

loralucero@aclcom

oteroB1@msn.com

Ipacias@yvdinm.or

rose@montand.com

Irsims@cabg.gov
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& Isonntag@oaba.gov 5/3/2010 Site
owner

#  ltafova@mercury.bemco.qov 5/3/2010 Site
owner

¥ Hhomas@uoeraldmartin com 5/3/2010 Site
owner

¥ Hollefson@mreog-nm.aoy 5/3/2010 Site
owner

¥ lynne@naioonm.or 5/3/2010 Site
owner

#  maledo@ceabg.gov 5/3/2010 Site
owner

¥ marcelie fledler@nmaco.com 5/3/2010 Site
owner

¥ marcelle vanreenaen@hazair com 5/3/2010 Site
owner

#  mark cubbage@americangypsum.co 5/3/2010 Site
m owner

¥ mark@markrudd.com 5/3/2010 Site
owner

¥ mariadesk@amail com 5/3/2010 Site
owner

¥ maragavie@aol.com 5/3/2010 Site
owner

¥ martha.garcia chr@kirtiand af. 5/3/2010 Site
mil owner

¥ mervuhl@state nmous 5/3/2010 Site
owner

¥ matthewc@bermnco.gov 5/3/2010 Site
; owner

o 5/3/2010 Site
owner

¥ mbfemander@aoci.com 5/3/2010 Site
owner

W meampen@irriorg 5/3/2010 Site
owner

¥ nearstens@deiiapower.com 5/3/2010 Site
owner

¥ mdavis@sabgjournal .com - 5/3/2010 Site
owner

#  nmdear@cabg.gov 5/3/2010 Site
owner

¥ medina.davana@epamail epa.gov 3/30/2011 Site
owner

# melissa clark@kirtiand.af mil 5/3/2010 Site
owner

¥ mikesullivan@wmeng.com 5/3/2010 Site
owner
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rminturnzZ@comcast.net

molsessanchez@terra.cl

rmolvwhy2004@vahoo.com

mpenvironmental@msn.com

mof@stateside.com

mealazar@bemco.gov

msalazar@mercury. bernco . goy

msanchezi@eabg.cov

msbianca@snsej.or

mschivep@ailiantenv com

msiebleton@@eaba.gov
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ozZiewinter@yahoo,com

atmccraw@aol.com

paul burt@kres.com

paul laver@irenchmortuary.com

paul silverman@gelimore .com

pchandier@bernco.aov

penland catherine@®epa.gov

riceB622@aol.com

phalalian@modrall.com

planner@co.valencia.nmus

cienvir@nm.net

ppucketi@cabg.gov

wade@classonatech.com

randy@nmicbbyist com

ray.matthew@staie nm.us

rheverly8@msn.com

reudney@swen.com

rdelapp@onm.com

rdoucette@bemco.qov

regiexi@neiscan.com

rennie sandra@@epa.gov
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rita.bates@state.nm.us

ricroninnm@comeast.net

rmeclannahan@abgiournal.com

robby@swop.net

rebert.warder@kiniand.af.mil

robrootiedivahoos. com

rogerp@bemco.goy

rogerp@mercury.bernco.gov

romero.rosemarv@omail.com

rpolisar@caba.gov

rustycookd412@msn com

rwilllams@classonstech.com

sehlers@fs fed.us

sfinch@shomaker.com

sfish@mercury.bemco.qoy

sglass@bernco.gov

shar.alan@epamail.epa.gov

sharae.scruggs@iexisneds.com

shellout@earthiink.net

shqutisrre@bermco.gov

shivgoel@hotmail.com

simon@alibicom

silucern@caba.gov

slacv@dosal.ooy
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©  spruiellstaniev@epamailepa.g 5/3/2010 Site

ov owner

% sricdon@earthiink.net 5/3/2010 Site
owner

# sricpaul@earthlink net 5/3/2010 Site
owner

#  ssbaca@computer.org 5/13/2010 Site
owner

% stephanieross@ihomsonreuters. 5/3/2010 Site
com owner

w slevem@bermco.gov 5/3/2010 Site
owner

¥ steveniucero@cabg.gov 5/3/2010 Site
owner

o suflmustafa@siale.nmus 5/3/2010 Site
owner

¥ swarfield@oaba.gov 5/3/2010 Site
owner

© swngaikido@yahoo.com 5/3/2010 Site
owner

& tagarcia@caba.gov 5/3/2010 Site
owner

% therssasanchez@cabg.gov 5/3/2010 Site
owner

¥  thomas.scharmen@siale nmous 5/3/2010 Site
owner

@ tlucero@bernco.oov 5/3/2010 Site
owner

W Hucero@mercury bermnco.gov 5/3/2010 Site
owner

@ imenicucci@ceaba.gov 5/3/2010 Site
owner

% tocbenauf@cabg.gov 5/3/2010 Site
owner

@ toddichnson@mvdnow.com Todd Johnson 1/18/2011 Site
owner

¥ todil@mckennalong.com ) 5/3/2010 Site
owner

iomasita@swop.nat 5/3/2010 Site
owner

% toomuchdusi@swep.com 5/3/2010 Site
owner

& irailsmomi@aci.com 5/3/2010 Site
owner

= viaramilio@caba.gov 5/3/2010 Site
owner

#  wacorrais@msn.com 5/3/2010 Site
owner
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= modrall.com 5/3/2010 Site
owner

¥ westregixi@ihomson.com 5/3/2010 Site
owner

1 wkeiser@cabg.gov 5/3/2010 Site
owner

¥ yasmeen@mrgod.com 5/3/2010 Site
owner

¥ ychavez@mercury.bermco.goy 5/3/2010 Site
owner

#  young.cari@epamail epa.gov 5/3/2010 Site
owner
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ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL
BOARD NOTICE OF HEARING AND REGULAR MEETING On July
13,2011, at 530 pm, the Albuquerque-Bernalillo County Air Quality Control
Board (Air Board) will hold a public hearing in the Vincent E. Griego
Chambers located in the basement level of the Albuquerque-Bernalillo County
Government Center, One Civic Plaza NW, Albuquerque, NM. The hearing
will address: Petition to Adopt 20.11.80 NMAC, Adjudicatory Procedures -
Environmental Health Department - Administrative Enforcement - Hearings by
Director Adoption of proposed 20.11.80 NMAC is requested for the
following reasons. When the Air Quality Division (Division) has mitiated an
administrative enforcement action against a Respondent for an alleged
violation of an air quality permit or air quality act, ordinance, regulation or
standard, and the Division and Respondent have not been able to resolve the
alleged violation, the Department Director may issue an administrative
Compliance Order as authorized by the New Mexico Air Quality Control
Act, Chapter 74, Article 2, at NMSA 1978, Section 74-2-12(A)(1). The
Compliance Order initiates an administrative enforcement action, as opposed
to a civil or criminal action filed in court. Historically, when a Respondent has
received an admmnistrative Compliance Order and requested an administrative
enforcement hearing on the merits, the parties have referred to New Mexico
Environmental Improvement Board (EIB) procedural regulation 20.1.5
NMAC, Adjudicatory Procedures - [NM] Environment Department for
guidance. The EIB regulation was adopted to establish administrative
adjudicatory procedures for many and varied state acts, including the New
Mexico Air Quality Control Act, the Hazardous Waste Act, the Solid Waste
Act, the Groundwater Protection Act and the Tire Recycling Act. Because the
EIB regulation addresses a wide range of subjects, laws and terminology,
some confusion has arisen regarding the procedures and terminology that
should be applied to administrative enforcement actions initiated by the City's
Environmental Health Department Director. Proposed 20.11.80 NMAC
provides the procedures that would apply to adjudicatory enforcement
proceedings that are conducted by or on behalf of the Environmental Health
Department Director, as authorized and required by the NM Air Quality
Control Act at NMSA 1978, Sections 74-2-4, 74-2-5 and 74-2-12; the
Jomt Air Quality Control Board Ordinance, Bernalillo County Ordinance 94-5
Sections, 4, 5 and 13; and the Joint Air Quality Control Board Ordmnance,

legals.abgjournal.com/legals/.../clipped... 1/2
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Revised Ordinances of Albuquerque 1994 Sections 9-5-1-4, 9-5-1-5 and 9-
5-1-98. Following the hearing, the Air Board will hold its regular monthly
meeting during which the Air Board is expected to consider adopting the new

20.11.80 NMAC, Adjudicatory Procedures - Environmental Health

P Department - Administrative Enforcement - Hearings by Director. The Air
Board is the federally delegated air quality authority for Albuquerque and
Bernalillo County. Local delegation authorizes the Air Board to administer and
enforce the CAA and the New Mexico Air Quality Control Act, and to
require local air pollution sources to comply with air quality standards and
regulations. Hearings and meetings of the Air Board are open to the public
and all interested persons are encouraged to participate. All persons who wish
to testify regarding the subject of the hearing may do so at the hearing and will
be given a reasonable opportunity to submit relevant evidence, data, views
and arguments, orally or in writing, to introduce exhibits and to examine
witnesses in accordance with the Joint Air Quality Control Board Ordinances,
Section 9-5-1-6 ROA 1994 and Bernalillo County Ordinance 94-5, Section
6. Anyone intending to present technical testimony is required by 20.11.82
NMAC, Rulemaking Procedures - AQCB, to submit a written Notice Of
Intent (NOI) before 5:00 pm on June 28, 2011 to: Attn: 20.11.80 NMAC,
Adjudicatory Procedures - Environmental Health Department - Administrative
Enforcement - Hearings by Director Hearing Record, Mr. Neal Butt,
Albuquerque Environmental Health Department, P.O. Box 1293,
Albuquerque, NM 87103, or in person in Room 3023, 400 Marquette
Avenue NW. The NOI shall identify the person's name, address and
affiliation. In addition, written comments to be incorporated into the public
record should be received at the above P.O. Box, or Environmental Health
Department office, before 5:00pm on July 6, 2011. The comments shall
include the name and address of the individual or organization submitting the
statement. Written comments may also be submitted electronically to
nbutt@cabq.gov and shall include the required name and address information.
Interested persons may obtain a copy of the proposed regulation at the
Environmental Health Department Office, or by contacting Mr. Neal Butt,

- Albuquerque Environmental Health Department, P.O. Box 1293,
Albuquerque, NM 87103, or by phone 768-2660, or by e-mail at
nbutt@cabq.gov , or by downloading a copy from the City of Albuquerque
Air Quality Division website. NOTICE FOR PERSON WITH
DISABILITIES: If you have a disability and/or require special assistance
please call (505) 768-2600 [Voice] and special assistance will be made
available to you to review any public meeting documents, including agendas
and minutes. TTY users call the New Mexico Relay at 1-800-659-8331 and
special assistance will be made available to you to review any public meeting
documents, including agendas and minutes. Journal: May 15, 2011.

Published on May 15, 2011
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Notices of Rulemaking and Proposed Rules
ALBUQUERQUE- that should be applied to administrative | In addition, written comments to be
enforcement actions initiated by the City’s | incorporated into the public record should
BERNALILLO COUNTY Environmental Health Department Director. | be received at the above P.O. Box, or
AIR QUALITY CONTROL Environmental Health Department office,
BOARD Proposed  20.11.80  NMAC | before 5:00pm on July 6, 2011. The

ALBUQUERQUE-BERNALILLO
COUNTY AIR QUALITY CONTROL
BOARD

NOTICE OF HEARINGAND REGULAR
MEETING

On July 13, 2011, at 35:30 pm, the
Albuquerque-Bernalillo County Air Quality
Control Board (Air Board) will hold a
public hearing in the Vincent E. Griego
Chambers located in the basement level
of the Albuquerque-Bernalilo County
Government Center, One Civic Plaza NW,
Albuquerque, NM.

The hearing will address: Petition to Adopt
20.11.80 NMAC, Adjudicatory Procedures
~ Environmental Health Department —
Administrative Enforcement — Hearings by
Director

Adoption of proposed 20.11.80
NMAC is requested for the following
reasons. When the Air Quality Division
(Division) has initiated an administrative
enforcement action against a Respondent for
an alleged violation of an air quality permit
or air quality act, ordinance, regulation or
standard, and the Division and Respondent
have not been able to resolve the alleged
violation, the Department Director may
issue an administrative Compliance Order
as authorized by the New Mexico Air
Quality Control Act, Chapter 74, Article 2,
at NMSA 1978, Section 74-2-12(A)(1). The
Compliance Order initiates an administrative
enforcement action, as opposed to a civil or
criminal action filed in court.

Historically, when a Respondent
has received an administrative Compliance
Order and requested an administrative
enforcement hearing on the merits, the
parties have referred to New Mexico
Environmental Improvement Board
(EIB)  procedural  regulation 20.1.5
NMAC, Adjudicatory Procedures - [NM]
Environment Department for guidance. The
EIB regulation was adopted to establish
administrative adjudicatory procedures for
many and varied state acts, including the
New Mexico Air Quality Control Act, the
Hazardous Waste Act, the Solid Waste Act,
the Groundwater Protection Act and the Tire
Recycling Act. Because the EIB regulation
addresses a wide range of subjects, laws
and terminology, some confusion has arisen
regarding the procedures and terminology

provides the procedures that would apply
to adjudicatory enforcement proceedings
that are conducted by or on behalf of the
Environmental Health Department Director,
as authorized and required by the NM
Air Quality Control Act at NMSA 1978,
Sections 74-2-4, 74-2-5 and 74-2-12; the
Joint Air Quality Control Board Ordinance,
Bernalillo County Ordinance 94-3 Sections,
4, 5 and 13; and the Joint Air Quality Control
Board Ordinance, Revised Ordinances of
Albuquerque 1994 Sections 9-5-1-4, 9-5-1-5
and 9-5-1-98.

Following the hearing, the Air Board
will hold its regular monthly meeting
during which the Air Board is expected to
consider adopting the new 20.11.80 NMAC,
Adjudicatory Procedures — Environmental
Health  Department —  Administrative
Enforcement — Hearings by Director.

The Air Board is the federally delegated
air quality authority for Albuquerque
and Bernalillo County. Local delegation
authorizes the Air Board to administer and
enforce the CAA and the New Mexico Air
Quality Control Act, and to require local air
pollution sources to comply with air quality
standards and regulations.

Hearings and meetings of the Air Board are
open to the public and all interested persons
are encouraged to participate. All persons
who wish to testify regarding the subject
of the hearing may do so at the hearing
and will be given a reasonable opportunity
to submit relevant evidence, data, views
and arguments, orally or in writing, to
introduce exhibits and to examine witnesses
in accordance with the Joint Air Quality
Control Board Ordinances, Section 9-5-1-6
ROA 1994 and Bernalillo County Ordinance
94-5, Section 6.

Anyone intending to present technical
testimony is required by 20.11.82 NMAC,
Rulemaking  Procedures - AQCB, to
submit a written Notice Of Intent (NOI)
before 5:00 pm on June 28, 2011 to: Attn;
20.11.80 NMAC, Adjudicatory Procedures
—  Environmental Health Department -
Administrative Enforcement — Hearings
by Director Hearing Record, Mr. Neal
Butt, Albuquerque Environmental Health
Department, P.O. Box 1293, Albuquerque,
NM 87103, or in person in Room 3023,
400 Marquette Avenue NW. The NOI shall
identify the person’s name, address and
affiliation.

comments shall include the name and address
of the individual or organization submitting
the statement. Written comments may also
be submitted electronically to nbutt@cabq.
gov and shall include the required name and
address information.

“Interested persons may obtain a copy of the

proposed regulation at the Environmental
Health Department Office, or by contacting
Mr. Neal Butt, Albuquerque Environmental
Health Department, P.O. Box 1293,
Albuquerque, NM 87103, or by phone 768-
2660, or by e-mail at nbutti@cabg.gov , or
by downloading a copy from the City of
Albuquerque Air Quality Division website.

NOTICE FOR PERSON WITH
DISABILITIES: If you have a disability
and/or require special assistance please
call (505) 768-2600 [Voice] and special
assistance will be made available to you
to review any public meeting documents,
including agendas and minutes. TTY
users call the New Mexico Relay at 1-800-
659-8331 and special assistance will be
made available to you to review any public
meeting documents, including agendas and
minutes.

OF THE NEW MEXIC
ENERGY, MINERALS AND NATURAL
RESOURCES DEPARTMENT
Agricultural Biomass Credit-Personal
and Corporate Income Tax

The New Mexico Energy, Minerals
and  Natural Resources Department
(“Department”) will hold a public hearing at
1:00 PM. Monday, June 20, 201! in Porter
Hall, Wendell Chino Building, 1220 S. St.
Francis Drive, Santa Fe, New Mexico.

The Department will conduct a public
hearing on proposed rules 3.4.20 and 3.3.33
NMAC for administration of the Agricultural
Biomass Tax Credit, as authorized by
Sections 7-2-18.24 and 7-2a-24 of NMSA
1978 and the 2010 House Bill 171 (*Act™).

Copies of the proposed rules and the Act
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Butt, Neal T.

From: City of Albuquerque-Air Quality Division [nbutt@cabq.gov]

Sent: Thursday, June 02, 2011 10:03 AM
To: Butt, Neal T.
Subject: 20.11.80 NMAC, Adjudicatory Procedures - Environmental Health Department - Administrative

Enforcement - Hearings by Director-Legal Notice for Hearing
Follow Up Flag: Follow up
Flag Status: Green

20.11.80 NMAC, Adjudicatory Procedures -
Environmental Health

Department - Administrative Enforcement
- Hearings by Director Legal Notice of
Hearing

ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL
BOARD
NOTICE OF HEARING AND REGULAR MEETING

On July 13, 2011, at 5:30 pm, the Albuquerque-Bernalillo County Air Quality
Control Board (Air Board) will hold a public hearing in the Vincent E. Griego
Chambers located in the basement level of the Albuquerque-Bernalilio
County Government Center, One Civic Plaza NW, Albuquerque, NM.

The hearing will address: Petition to Adopt 20.11.80 NMAC,
Adjudicatory Procedures - Environmental Health Department -
Administrative Enforcement - Hearings by Director

Adoption of proposed 20.11.80 NMAC is requested for the following
reasons. When the Air Quality Division (Division) has initiated an
administrative enforcement action against a Respondent for an alleged
viclation of an air quality permit or air quality act, ordinance, requlation or
standard, and the Division and Respondent have not been able to resolve
the alleged violation, the Department Director may issue an administrative
Compliance Order as authorized by the New Mexico Air Quality Control Act,
Chapter 74, Article 2, at NMSA 1978, Section 74-2-12(A)}{1). The
Compliance Order initiates an administrative enforcement action, as
opposed to a civil or criminal action filed in court.

Historically, when a Respondent has received an administrative
Compliance Order and requested an administrative enforcement hearing on
the merits, the parties have referred to New Mexico Environmental
Improvement Board (EIB) procedural regulation 20.1.5 NMAC, Adjudicatory
Procedures - [NM] Environment Department for guidance. The FIB
regulation was adopted to establish administrative adjudicatory procedures

6/6/2011
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for many and varied state acts, including the New Mexico Air
Quality Control Act, the Hazardous Waste Act, the Solid Waste Act, the
Groundwater Protection Act and the Tire Recycling Act. Because the FIB
regutation addresses a wide range of subjects, laws and terminology, some
confusion has arisen regarding the procedures and terminology that should
be applied to administrative enforcement actions initiated by the City's
Environmental Health Department Director.

Proposed 20.11.80 NMAC provides the procedures that would apply
to adjudicatory enforcement proceedings that are conducted by or on behalf
of the Environmental Health Department Director, as authorized and
required by the NM Air Quality Control Act at NMSA 1978, Sections 74-2-4,
74-2-5 and 74-2-12; the Joint Air Quality Control Board Ordinance,
Bernalillo County Ordinance 94-5 Sections, 4, 5 and 13; and the Joint Air
Quality Control Board Ordinance, Revised Ordinances of Albuquerque 1994
Sections 9-5-1-4, 9-5-1-5 and 9-5-1-98.

Following the hearing, the Air Board will hold its regular monthly meeting
during which the Air Board is expected to consider adopting the new
20.11.80 NMAC, Adjudicatory Procedures - Environmental Health
Department - Administrative Enforcement - Hearings by Director.

The Air Board is the federally delegated air quality authority for Albuquerque
and Bernalillo County. Local delegation authorizes the Air Board to
administer and enforce the CAA and the New Mexico Air Quality Control Act,
and to require local air pollution sources to comply with air quality standards
and regulations.

Hearings and meetings of the Air Board are open to the public and all
interested persons are encouraged to participate. Al persons who wish to
testify regarding the subject of the hearing may do so at the hearing and
will be given a reasonable opportunity to submit relevant evidence, data,
views and arguments, orally or in writing, to introduce exhibits and to
examine witnesses in accordance with the Joint Air Quality Control Board
Ordinances, Section 9-5-1-6 ROA 1994 and Bernalillo County Ordinance 94-
5, Section 6.

Anyone intending to present technical testimony is required by 20.11.82
NMAC, Rulemaking Procedures - AQCB, to submit a written Notice Of Intent
(NOI) before 5:00 pm on June 28, 2011 to: Attn: 20.11.80 NMAC,
Adjudicatory Procedures - Environmental Health Department -
Administrative Enforcement - Hearings by Director Hearing Record, Mr. Neal
Butt, Albuguerque Environmental Health Department, P.O. Box 1293,
Albuquerque, NM 87103, or in person in Room 3023, 400 Marquette Avenue
NW. The NOI shall identify the person's name, address and affiliation.

In addition, written comments to he incorporated into the public record
should be received at the above P.0O. Box, or Environmental Health
Department office, before 5:00pm on July 6, 2011, The comments shall
include the name and address of the individual or organization submitting
the statement. Written comments may also be submitted electronically to
nbutt@cabaq.gov and shall include the required name and address
information.

Interested persons may obtain a copy of the proposed regulation at the
Environmental Health Department Gffice, or by contacting Mr. Neal Butt,
Albuquerque Environmental Health Department, P.O. Box 1293,
Albuguerque, NM 87103, or by phone 768-2660, or by e-mail at
nbutt@cabg.gov , or by downloading a copy from the City of Albuguerque
Air Quality Division website.

NOTICE FOR PERSON WITH DISABILITIES: If you have a disability
and/or require special assistance please call (505) 768-2600 [Voice] and
special assistance will be made available to you to review any public
meeting documents, including agendas and minutes. TTY users call the New
Mexico Relay at 1-800-659-8331 and special assistance will be made
avalilable to you to review any public meeting documents, including agendas
and minutes.

6/6/2011
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New Mexico Commission of Public Records

STATE RECORDS CENTER and ARCHIVES

Web Site Address: http://www.nmepr state.nm.us
1205 Camino Carlos Rey, Santa Fe, New Mexico 87507  (503) 476-7902 Fax (505) 476-7901

STANLEY HORDES, Ph.D., Chair
Historian

HON. GARY KING
Atlnrm;/(}em’ml ' June 75 201 1

HON. HECTOR BALDERAS
State Auditor

HON. DIANNA 1 DURAN
Secretary of State

1;:1) WYNN BURCKLE Margal'et Nieto

Goere Series Departnen Secretary, Air Quality Control Board
Dl Air Quality Division

Supeetne Court Law Library Albuguergue Environmental Health Department
FRANCES LEVINE, Ph.D. P.O. Box 1293 ’

Director, NM History Musenm

Albuquerque, NM 87103

SANDRA JARAMILLO
State Recards Administrator

Dear Ms. Nieto:

JUDI ROSS HAZLETT
Deputy Stute Records
Administrator

I have received your letter dated June 6, 2011, with regard to the request for the
approval of a new part name. Your request is approved and this information has been
recorded in the Administrative Law Division’s master listing as:

TITLE 20 ENVIRONMENTAL PROTECTION

CHAPTER 11 ALBUQUERQUE - BERNALILLO COUNTY AIR QUALITY
CONTROL BOARD

PART 80 ADJUDICATORY PROCEDURES - ADMINISTRATIVE

ENFORCEMENT HEARINGS BY DIRECTOR

If you have any questions, please do not hesitate to contact me at 476-7990.

Sincerely,

Marlene Salvidrez
12 Rules Analyst
Administrative Law Division

c File






BEFORE THE ALBUQUERQUE-BERNALILLO COUNTY
AIR QUALITY CONTROL BOARD

IN THE MATTER OF THE PETITION TO ADOPT 20.11.80 NMAC, ADJUDICATORY
PROCEDURES-ENVIRONMENTAL HEALTH DEPARTMENT - ADMINISTRATIVE
ENFORCEMENT AND HEARINGS BY DIRECTOR

AQCB Petition No. 2011-4
City of Albuquerque, Petitioner

CITY OF ALBUQUERQUE'S NOTICE OF INTENT TO PRESENT
TECHNICAL TESTIMONY

95:¢ Hd 91 Wil 1

Pursuant to 20.11.82 NMAC, Rulemaking Procedures — Air Quality Control Board, the
City of Albuquerque (City), through the City Environmental Health Department (EHD), Air

Quality Division (AQD), hereby submits its Notice of Intent to Present Technical Testimony at

the rulemaking hearing regarding the proposed adoption of a new regulation initially identified in

AQCB Petition No. 2011-4 as 20.11.80 NMAC, Adjudicatory Procedures — Environmental
Health Department — Administrative Enforcement and Hearings by Director, but now proposed
by AQD to be named Adjudicatory Procedures — Administrative Enforcement Hearings by
Director.

1. The person for whom the witnesses will testify.

City of Albuquerque Environmental Health Department, Air Quality Division

2. Name and gqualifications of each technical witness — educational and work

background.

Adelia W. Kearny, Deputy City Attorney, Legal Department, City of Albuquerque.
Juris Doctor UNM School of Law 1978; admitted to New Mexico Bar Association 1978, New
Mexico Federal District Court 1979, Tenth Circuit United States Court of Appeals 1979.

Associate, then partner in Moses, Dunn, Beckley & Tuthill, P.A. 1978 — 1983. City of
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Albuquerque Legal Department January 1984 to present. Initially Assistant City Attorney for
various departments with emphasis on contracts and legislative drafting. Ultimately lawyer for
all divisions in the Environmental Health Department. As air quality issues increased (including
administrative enforcement actions and regulation drafting), in July 1997 became the assigned
attorney for AQD only. With AQD staff, initiated current administrative enforcement program,
which applies throughout Bernalillo County, including on federal and state facilities. Participated
in resolving scores of enforcement actions, which resulted in compliance with air quality laws,
addition or upgrading of air pollution control devices, training of permittees’ employees, and
penalties. Since June 2004, resolved approximately 270 formal air quality administrative
enforcement actions. Attend and participate in AQD Regulatory Development Committee and
Subcommittee meetings and Albuquerque-Bemalillo County Air Quality Control Board (AQCB)
hearings and meetings. City appointee to New Mexico Municipal League’s Environment,
Energy & Natural Resources Policy Committee.

Matthew B. Stebleton, Compliance Superﬂrisor, Air Quality Division, Environmental
Health Department, City of Albuquerque. Master of Science, Biology (1987) University (;f New
Mexico. Employed by the City of Albuquerque for 17 years in the Environmental Health
Department, Air Quality Division. Previously employed by the State of New Mexi_co Air
Quality Bureau for seven years. Have performed various duties as a stationary source inspector
and for the past 15 years have worked in a compliance capacity. Issued notices of violation
(NOV's) and have participated in resolving over 750 enforcement actions ranging from fugitive
dust to large utilities and oil and gas facilities and returned the facilities to compliance, improved
facilities’ pollution control capacity and collected penalties. Have extensive air quality
compliance training, including several advanced EPA and WESTAR environmental enforcement

COourses.
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3. Summary of Direct Testimony and Estimated Duration of Testimony.

A summary of Ms. Kearny’s written testimony in the form of a PowerPoint presentation
is attached as AQD Technical Exhibit # 1. (See Tab #5 in the comb-bound set of documents that
will be provided at the hearing for the convenience of the AQCB.) Ms. Kearny will testify
regarding the reasons the AQCB should adopt proposed new administrative enforcement

procedural rule 20.11.80 NMAC, which include the following. When AQD has initiated an

administrative enforcement action against a respondent for an alleged violation of an air quality
permit or air quality statute, ordinance, regulation or standard, and AQD and the respondent have
not been able to resolve the alleged violation, the Department Director or the Director’s designee
is authorized by the New Mexico Air Quality Control Act, Chapter 74, Article 2, at NMSA 1978,
Section 74-2-12(A)(1) to issue a Compliance Order. The Compliance Order initiates an
administrative enforcement action, as opposed to a civil or criminal enforcement action, which
would be filed in civil or criminal court.

Currently, when a respondent receives an administrative Compliance Order and requested
an administrative enforcement hearing on the merits, the parties have referred to New Mexico
Environmental Improvement Board (EIB) procedural regulation 20.1.5 NMAC, Adjudicatory
Procedures — (NM) Environment Department for guidance. The EIB regulation was adopted to
establish adjudicatory administrative procedures for violations of several varied state acts
including the New Mexico Air Quality Control Act, the Hazardous Waste Act, the Solid Waste
Act, the Groundwater Protection Act and the Tire Recycling Act. Because the EIB regulation
addresses a wide range of laws and subjects, and uses varying terminology, some confusion has
resulted regarding the proéedures and terminology that should be applied in administrative
enforcement actions that are initiated when the City EHD Director issues a Compliance Order
that applies within Bernalillo County.

Proposed 20.11.80 NMAC provides the procedures that would apply to administrative

enforcement proceedings that are conducted by or on behalf of the EHD Director, as authorized
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and required by the NM Air Quality Control Act at NMSA 1978, Sections 74-2-4, 74-2-5-and 74-
2-12; Bernalillo County Joint Air Quality Control Board Ordinance No. 94-5 Sections, 4, 5 and
13; and City of Albuquerque Joint Air Quality Control Board Ordinance Sections 9-5-1-4, 9-5-1-

5 and 9-5-1-98 (ROA [revised ordinances of Albuquerque] 1994). The direct testimony of Ms.
Kearny is expected to last approximately 45 minutes.
Mr. Stebleton also will be available to answer questions and provide clarifications.

4, Recommended Changes to the Public Review Draft of 20.11.80 NMAC.

In addition to AQD asking the AQCB to adopt the Public Review Draft (PRD) that is
attached to the Petition to Adopt 20.11.80 NMAC (see, in the comb-bound set of documents,
Hearing Record Tab #1, document 1b), AQD also asks the AQCB to adopt floor amendments
that will change the name of the proposed new rule to “Adjudicatory Procedures —
Administrative Enforcement Hearings by Director” (see Tab #7, AQD Non-technical Exhibit
#1). After additional review of the PRD, AQD concluded the proposed replacement name for
20.11.80 NMAC is clearer. The New Mexico State Records and Archives Center has approved
the change in the name. See Tab #4. The proposed floor amendments (Tab #7) also include one

additional minor change to the PRD.

5. List and Description of Selected Administrative Record Documents; Technical and
Non-Technical Exhibits to be Offered into Evidence; Legal Authority.

Tab #1 Petition to Adopt 20.11.80 NMAC:
Administrative Record - (Document #1a:) Petition to Adopt 20.11.80 NMAC, Ac{;udzcato:y
(Documents 1a & 1b) Procedures — Environmental Health Department — Administrative

Enforcement and Hearings by Director, with attached (Document
#1b:) Public Review Draft of 20.11.80 NMAC

Tab #2 Stakeholder Outreach and Courtesy Copy to EPA:
Administrative Record - (Document #2a:) 12/21/10 Stakeholder letter sent via List

(Documents 2a, 2b, & 2¢) Serve; (Document 2b:) 1/6/11 Stakeholder Letter sent to EPA and
EPA’s 6/11/11 response thereto; (Document #2c:) List Serve e-
mail subscription list
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Tab #3
Administrative Record -
(Documents 3a, 3b, & 3c¢)

Tab #4
Administrative Record -
(Document 4)

Tab #5
Administrative Record -
{Document 5)

Tab #6
Administrative Record -
(Document 6)

Tab #7
(Document 7)

" Tab #8
Legal authority
(Document 8)

Tab #9
Legal authority
(Document 9)

Notice of Proposed Rulemaking:
(Document #3a:) Albuquerque Journal 5/15/11; (Document #3b:)
NM Register 5/31/11; {Document #3c:) Legal Ad sent to the Air
Quality Announce List Serve 6/2/11

New Mexico Administrative Code, New Rule Name & Number:
6/7/11 letter from State Records Center granting new name and
Part number: “20.11.80 NMAC, Adjudicatory Procedures —
Administrative Enforcement Hearings by Director”

City of Albuquerque's Notice of Intent to Present Technical
Testimony with attached exhibits:

6/16/11 Notice of Intent to Provide Technical Testimony

with attached AQD Technical Exhibit #1: PowerPoint
presentation of technical testimony regarding the legal basis of and
reasons for adopting proposed administrative enforcement
procedural rule 20.11.80 NMAC; and AQD Technical Exhibit #2:
Process map showing overview of deadlines and roles when using
proposed rule 20.11.80 NMAC

Air Quality Control Board Draft Agenda, July 13, 2011:

Proposed Floor Amendments:

AQD Non-technical Ex. #1: AQD-proposed Floor Amendments
changing name of 20.11.80 NMAC to “Adjudicatory Procedures —
Administrative Enforcement Hearings by Director” and correcting
one minor typographical error

Air Quality Control Act, Chap. 74, Art. 2, NMSA 1978, Section
74-2-12, Enforcement; compliance orders; field citations :
(Applies to specified administrative enforcement actions
statewide.)

20.1.5 NMAC, Adjudicatory Procedures — Environment
Department: (New Mexico Environmental Improvement Board
Rule regarding administrative enforcement hearings conducted by
New Mexico Environment Department.)

6. Reservation of Rights.

This Notice of Intent to Present Technical Testimony is based on AQD's Petition to

Adopt 20.11.80 NMAC (AQCB Petition No. 2011-4) and the attached Public Review Draft.

AQD reserves the right to call any person to testify and to present any exhibit in response to any
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other notice of intent or public comment filed in this matter or to any testimony or exhibit - -
offered at the public rulemaking hearing. AQD also reserves the right to call any person as a
rebuttal witness and to present any exhibit in support thereof.

Respectfully submitted,

CITY OF ALBUQUERQUE

obez 1. Kidd, Interim C1ty Attomey

"Adelia W. Keamy

Deputy City Attorney

P. O. Box 2248

Albuquerque, New Mexico 87103
(505) 758-4530

CERTIFICATION

I hereby certify that on June 16, 2011, an original and nine copies of this Notice of Intent to
Present Technical Testimony (NOI) with attached AQD Technical Exhibit #1 and #2 and
attached AQD Non-technical Exhibit #1 were delivered to the following person for filing.

Margaret Nieto for

Air Quality Control Board Liaison / Hearing Clerk
Environmental Health Department

One Civic Plaza, NW, Room 3023

Albuquerque, New Mexico 87103

and that on June 16, 2011, a copy of this NOI with attached AQD Technical Exhibit #1 and #2
and attached AQD Non-technical Exhibit #1 were sent to Bill Grantham, the attorney for the
AQCB, at the following e-mail address: Bill.grantham({@state.nm.us

7z 4//@%

“Adelia W. Kearny
Deputy City Attorney
P. O. Box 2248
- Albuquerque, New Mexico 87103
(505) 758-4530
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ALBUQUERQUE-BERNALILLO COUNTY
AIR QUuALITY CONTROL BOARD

Chair, Dr. Margaret Menache, County Vice Chair, Mr. Stephen S. Baca, County

Mr. Augustine Grace I, PE, City Dr. Naomi Kistin, County

Mr. Art Sharpe, City Mr. Jack Sullivan, City

Dr. Dona Upson, City Non-voting members: Mr. George Castillo, BCPC Liaison

Margaret Nieto, COA/AQD, Secretary to the Board

Date: July 13, 2011 (Wednesday) Location:

Time: 5:30 p.m. Vincent E. Griego Chamber
— . . ) . Albuquerque-Bernalillo County
General inquires regarding this agenda may be directed to Margaret Nieto (505) 768-2637 | ;o vernment Center
(mnieto{@cabq.gov). One Civic Plaza NW

For documents related to each agenda item, please go to Albuquerque, NM 87102
http//www . cabg.gov/airquality/ageb/events/iuly-13-201 1 ’

Hearing
In the Matter of Petition to Adopt 20.11.80 NMAC, Adjudicatory Procedures — Environmental
Health Department — Administrative Enforcement and Hearings by Director (AQCB Petition
No. 2011-4)
Regular Monthly Meeting Draft Agenda

CALL TO ORDER

Item #1 Approval of Agenda (Chair)
Item #2 Approval of June 8, 2011 Meeting Minutes (Chair)

PUBLIC COMMENT

ACTION ITEMS

Item #3 Decision on the Matter of Petition to Adopt 20.11.80 NMAC, Adjudicatory
Procedures — Environmental Health Department — Administrative Enforcement
and Hearings by Director (AQCB Petition No. 2011-4) AQCB Resolution #2011-
6 — Adelia Kearny, Deputy City Attorney

REPORTS Division Report and monthly Air Quality website update. Staff available for
questions.

Item #4 Bernalillo County Planning Commission Liaison Report — George Castillo,
AQCB Member

Item #5 Report on Roadway NOx Project — Ken Lienemann, AQD Environmental Health
Supervisor

Item #6 American Lung Association State of the Air Report — Hugh Church, ALA





Item #7 Place Matters and Health Equity presentation —Kitty Richards, Program
Manager, Bernalillo County Office of Environmental Health

OTHER BUSINESS

ADJOURNMENT

NEXT SCHEDULED BOARD MEETING: August 10,2011 5:30 p.m.

Members of the public who wish to address the Board, may do so by signing up with the Board Clerk and indicating
either the agenda item they intend to address, or whether they wish to make a general public comment. Sign up
must occur prior to the Board’s consideration of each item. Each person will be given up to two minutes to speak.

**Notice to persons with disabilities: If you have a disability and require special assistance to participate in this
process, please call 311 (Voice) and special assistance will be made available to you to receive any public meeting
documents, including agendas and minutes. TTY users may request special assistance by calling 1-800-659-

8331 **
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Staff Proposed Floor Amendments

TITLE20 _ ENVIRONMENTALPROTECTION
CHAPTER 11 ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD
PART 80 ADJUDICATORY PROCEDURES - [EMVIRONMENTAL HEALTH DEPARTMENT |

ADMINISTRATIVE ENFORCEMENT HEARINGS BY DIRECTOR

20.11.80.1 ISSUING AGENCY: Albuquerque-Bernalillo County Air Quality Control Board, c/o Environmental
Health Department, P.O. Box 1293, Albuquerque, New Mexico 8§7103. Telephone: (505) 768-2601.
[20.11.80.1 NMAC—-N, _/ /11]

20.11.80.2 SCOPE:
A. Except as otherwise specifically provided by statute or by another applicable board regulation,
20.11.80 NMAC governs:

(1) administrative appeals of administrative compliance orders as defined in Subsection D of
20.11.80.7 NMAC; and

(2) all other adjudicatory enforcement proceedings conducted by or on behalf of the department
director if a board regulation establishes that 20.11.80 NMAC governs the proceeding.

B. 20.11.80 NMAC does not govern adjudicatory proceedings of the board regarding:

(1) petitions for variance and related stays, which are governed by 20.11.7 NMAC, Variance
Procedure, as authorized by Section 74-2-8 NMSA 1978;

(2) petitions for a hearing on the merits before the board made by a permit applicant, permittee or
person who participated in a permitting action before the department and who believes that the petitioner is
adversely affected by the permitting action, which are governed 20.11.81 NMAC, Adjudicatory Procedures - Air
Quality Control Board, as authorized by Section 74-2-7 NMSA 1978; and

(3) adoption, amendment and repeal of board regulations, which are governed by 20.11.82 NMAC,
Rulemaking Procedures - Air Quality Control Board, as authorized by Section 74-2-6 NMSA 1978.

C. Exempt: 20.11.80 NMAC does not apply to sources within Bernalillo county that are located on
Indian lands over which the board lacks jurisdiction, or to administrative enforcement actions that involve air care
inspection stations, fleet air care stations, air care inspectors or the decentralized or centralized motor vehicle
inspection program, which are governed by 20.11.100 NMAC and 20.11.101 NMAC respectively.
[20.11.80.2 NMAC-N, _/ /11]

20.11.80.3 STATUTORY AUTHORITY: 20.11.80 NMAC is adopted pursuant to the authority of the Air
Quality Control Act, Chapter 74, Article 2 NMSA 1978, specifically Sections 74-2-5, 74-2-5.1 and 74-2-12 NMSA
1978.

[20.11.80.3 NMAC—-N, _ /_/11]

20.11.80.4 DURATION: Permanent.
[20.11.80.4 NMAC-N, / /I1]

20.11.80.5 EFFECTIVE DATE: [Date:] , 2011, unless a later date is cited at the end of a section.
[20.11.80.5 NMAC—N, _/ /11]

20.11.80.6 OBJECTIVE: To govern the adjudicatory proceedings of the department and the director
regarding administrative enforcement, provide due process for all parties and give an orderly structure to the
proceedings.

[20.11.80.6 NMAC—-N, _/ /11]

20.11.80.7 DEFINITIONS: In addition to the definitions in 20.11.80 NMAC, the definitions in 20.11.1
NMAC apply unless there is a conflict between definitions, in which case the definitions in 20.11.80 NMAC shall
govern.

A, “Act” means the Air Quality Control Act, Chapter 74, Article 2 NMSA 1978 and its subsequent

amendments and successor provisions.

B. “Air program” means the board program within the municipal limits of Albuquerque and within the
boundaries of Bernalillo county with a staff that is authorized to administer and enforce air quality pursuant to the
Air Quality Control Act, Chapter 74, Article 2 NMSA 1978.
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[ C. “Board” means the Albuquerque-Bernalillo county air quality control board or its successor board _ - | Comment: Page 2, Public Review

under the act. Draft, 4/26/11

D. “Compliance order” means a written administrative compliance order, compliance determination or
other administrative order or document that is issued by the manager of the air program or by the department, and
which may include any combination of an allegation of violation, demand for penalty payment, or suspension or
revocation of all or part of a permit as authorized by the Air Quality Control Act, Section 74-2-12 NMSA 1978.

E. “Complainant” means the manager of the air program, also known as the air program manager, or
other person designated by the director of the department to perform the functions of an air program manager.

F. “Days” means consecutive days except as otherwise specified.

G. “Department” means the city of Albuquerque environmental health department or the successor local
agency as defined and authorized by the act.

H. “Director” means the administrative head of the department, the director’s designee or a person who
assumes the role of the director for purposes of 20.11.80 NMAC in the event of the director’s disqualification or
withdrawal.

I. “Division” means the air quality division of the department or the division’s successor organizational
unit.

J.  “Hearing clerk” means the department employee designated by the director to provide staff support to
the hearing officer and the director regarding the proceedings, issue subpoenas, and maintain the official record of
the proceeding.

K. “Hearing officer” means the person appointed by the director to conduct a proceeding pursuant to
20.11.80 NMAC.

L. “Party” means the respondent, the air program and any person who is allowed by the hearing officer
or director to intervene in the hearing pursuant to Rule 1-024 NMRA of the New Mexico rules of civil procedure for
the district courts.

M. “Record proper” or “record” means all documents filed by or with the hearing clerk during the
proceeding authorized by 20.11.80 NMAC and includes:

(1)  the verbatim record of the hearing in the form of a transcript, tapes or other digital recording, as
applicable, and all exhibits offered into evidence at the hearing, whether or not admitted;

(2) the hearing officer’s findings of fact and conclusions regarding all material issues of law and
discretion and the reasons therefor, the recommended decision and the proposed final order, as required by
Subsection C of 20.11.80.16 NMAC; and

(3) thedirector’s final order and reasons, as required by Subsection D 0f 20.11.80.16 NMAC.

N. “Regulations” means the rules promulgated by the board pursuant to the act.

0. “Request for hearing” means a written request to the department director for review of a compliance
order pursuant to Subsection A of 20.11.80.13 NMAC.

P. “Respondent” means the person to whom the air program manager has issued a compliance order.
[20.11.80.7 NMAC-N, _ / /11]

20.11.80.8 VARIANCES: The variance procedures established in 20.11.7 NMAC shall not apply to 20.11.80
NMAC. [20.11.80.8 NMAC-N, / /11]

20.11.80.9 SAVINGS CLAUSE: The filing of 20.11.80 NMAC, Adjudicatory Procedures - [Environmental

- ] - Administrative Enforcement - Hearings by Director, and the filing of an amendment to
20.11.80 NMAC with the state records center and archives shall not affect an action pending for violation of the act,
a city or county ordinance, a board regulation or a permit and shall not affect a compliance order that has been filed
pursuant to 20.11.80 NMAC. Prosecution for violation of a prior statute, ordinance, regulation, part or permit shall
be governed and prosecuted under the statute, ordinance, regulation, part or permit wording in effect at the time the
violation was committed.
[20.11.80.9 NMAC-N, _/ /I1]

20.11.80.10 SEVERABILITY: If for any reason any section, subsection, sentence, phrase, clause or wording of
20.11.80 NMAC is held to be unconstitutional or otherwise invalid by any court or the United States environmental
protection agency, the decision shall not affect the validity of remaining portions of 20.11.80 NMAC.

[20.11.80.10 NMAC-N, _ /_ /10]
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for motions for extension of time, the document is not interposed or submitted for purposes of delay.

bf the signer’s knowledge, information and belief, there are good grounds to support the document; and that, except _ _ - { Comment: Page 5, Public Review

Draft, 4/26/11

(c) A notice [eF] of service that is required by 20.11.80 NMAC shall be deemed adequate if
made to the most recent address provided by the person upon whom service is made.

H. Filing and service of documents issued by director or hearing officer: Every document issued by
the director and the hearing officer shall be filed with the hearing clerk. The hearing clerk shall promptly serve
copies of the document upon all parties.

I. Examination of documents filed: Pursuant to the New Mexico Inspection of Public Records Act at
Chapter 14, Article 2 NMSA 1978 and all applicable city of Albugquerque ordinances and administrative
instructions, during normal business hours and subject to the provisions of law restricting public disclosure of
confidential information, any person may inspect and copy any document filed in any proceeding pursuant to
20.11.80 NMAC. The documents shall be made available by the hearing clerk, as authorized.

J.  Samples - Caption; Certificate of Service:

CITY OF ALBUQUERQUE
ENVIRONMENTAL HEALTH DEPARTMENT

CITY OF ALBUQUERQUE

ENVIRONMENTAL HEALTH DEPARTMENT

AIR QUALITY DIVISION

Complainant,

V. Administrative Compliance Order No. [year] - [indiv. order # ]
[Note: Confirm the compliance order number with the
hearing clerk before filing.]

[NAME OF RESPONDENT],

Respondent.

[TITLE OF DOCUMENT: COMPLIANCE ORDER, MOTION FOR ..., etc.]

By:
[Signature]
[Print or type name]
Title:
Address:
Telephone Number:
E-mail:
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing finsert: name of document] was [mailed by first class
mail/express mail/hand delivered/ sent by facsimile/ sent by electronic transmission] to finsert: names of persons
upon whom service was made: attorney/partyf onthis _ day of [month], 20 .

[List names of persons served:]

By
[Signature of person certifying servicef

F [Print or type namej
[20.11.80.12NMAC-N, _ / /11]

20.11.80.13 PREHEARING PROCEDURES:
A. Initiation of process:
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74-1-15 ENVIRONMENTAL IMPROVEMENT 74-2-1

the county or municipality has, on staff or under contract, either a registered professional
engineer with education or experience in sanitary engineering or a class II wastewater
operator certified by the state of New Mexico.

History: Laws 1997, ch. 139, § 11,

74-1-15. Liquid waste fund created.

The “liquid waste fund” is created in the state treasury. On-site liquid waste system fees
shall be deposited in the fund. Money in the fund is appropriated to the department for
administration of liquid waste regulations. Disbursements from the fund shall be by
warrant drawn by the secretary of finance and administration pursuant to vouchers signed
by the secretary of environment or his designee. Any unexpended or unencumbered balance
or income earned from the money in the liquid waste fund remaining at the end of any fiscal
year shall not revert to the general fund. N

History: Laws 2000, ch. 96, § 3. Const., art. IV, § 23, is effective on May 17, 2000, 80

Effective dates. — Laws 2000, ch. 96, contains days after the adjournment of the legislature.
no effective date provision, but, pursuant to N.M.

ARTICLE 2
Air Pollution

Sec. Sec.
74-2-1. Short title. 74-2-11. Confidential information.
74-2-2. Definitions. 74-2-11.1. Limitations on regulations.
74-2-3. Environmental improvement board. 74-2-12. Enforcement; compliance orders; field cita-
74-2-4. Local authority. tions.
74-2-5. Duties and powers; environmental improve- 74-2-12.1. Civil penalty, representation of depm_

ment board; local board.

74-2-5.1. Duties and powers of the department and
the local agency.

74-2-5.2. State air pollution control agency; specific

ment or loeal anthority.
74-2-13. Inspection.
74-2-14, Criminal penalties.

duties and powers of the department. 74-2-15. State air quality permit fund.
74-2-6. Adoption of regulations; notice and hearings. 74-2-15.1. Repealed.
74-2-7. Permits; permit appeals to the environmen- 74-2-16. Municipal or county air quality permit
tal improvement board or the local fund.
board; permit fees. 74-2-17. Continuing effect of existing laws, rules and
74-2-8. Variances. regulations.
74-2.9, Judicial review; administrative actions. 74-2-18 to 74-2-22. Repealed.
74-2-10. Emergency powers of the secretary and the
director. o

74-2-1. Short title.
Chapter 74, Article 2 NMSA 1978 may be cited as the “Air Quality Control Act”.

History: 1958 Comp., § 12-14-1, enacted by vided that the operation of those laws neither im-
Laws 1967, ch. 277, § 1; 1972, ch. 51, § 1; 1989, pairs the proprietary interest of the Indian people in

ch, 278, § 1. their lands nor limits the right of the tribe or pueblo

Cross references, — For the Environmental Im- to govern matters of tribal relations. The regulation
provement Act, see Chapter 74, Article 1 NMSA of industrial discharges is not a matter fundamental
1978, For the Pollution Control Revenue Bond Act, to tribal relations, and the state supervision of envi-
see 3-59-1 to 3-59-14 NMSA 1978. ronmental pollution will not limit, in any meaningful

Comparison to Federal Clean Air Act. — New manner, the right of the several Indian peoples fo
Mexico’s Air Quality Control Act is not generally govern themselves. The extension of pollution con-

more stringent than the Federal Clean Air Act ex- trols to industries located on Indian land will not

cept in areas of air pollution prevention not pre- affect the ownership or control of the land. 1970 Op.

empted by the Federal Clean Air Act and not pre- AtPy Gen. No. 70-5.

cluded by the limiting provisions in the Air Quality Law reviews. — For comment, “Delegation of

Control Act. 1987 Op. Att'y Gen. No. 87-11. Legislative Authority on the State Level; Environ-
Application of state antipollution laws to in- mental Protection in New Mexico: Public Service Co.

dustries located on Indian land is valid, pro- of New Mexico et al. v. New Mexico Environmental
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ENVIRONMENTAL IMPROVEMENT

74-2-12. Enforcement; compliance orders; field citations.

A. When, on the basis of any information, the seeretary or the director determines that a person
has violated or is viclating a requirement or prohibition of the Air Quality Control Act, a regulation
promulgated pursuant to that act or a condition of a permit issued under that act, the secretary or the
director may:

(1) issue a compHance order within one year after the viclation becomes known by the depart-
ment or the local agency stating with reasonable specificity the nature of the violation and requiring
compliance immediately or within a specified time period or assessing a civil penaliy for a past or cur-
rent violation, or both; or :

(2) commence a civil action in distriet court for appropriate relief, including a temporary or
permanent injunction.

B. An orderissued pursuant to Subsection A of this section may include a suspension ox revecation
of the permit or portion thereof issued by the secretary or the director that is alleged to have been
violated. Any penalty assessed in the order shall not exceed fifteen thousand dellars ($15,000) per day
of noncempliance for each violation. _

C. Anorderissued pursuant to Subsection A of this section shall become final unless, no later than
thirty days after the order is served, the person named therein submits a written request to the secre-
tary or the director for a public hearing. Upon such request, the secretary or the director shall promptly
conduct a public hearing, The secretary or the director shall appoint an independent hearing officer
to preside over the public hearing. The hearing officer shall make and preserve a coraplete record of
the proceedings and forward the hearing officer’s recommendation based thereon to the secretary or
the director, who shall make the final decision.

D. The environmental improvement board or the local board may implement a field citation pro-
gram through regulations establishing appropriate minor violations for which field citations assessing
civil penalties not to exceed one thousand dollars ($1,000) per day of violation may be issued by officers
or employees of the department or the local agency as designated by the secretary or the director.

E. A person to whom a field citation is issued pursuant to Subsection D of this section may, within
a reasonable time as prescribed by regulation by the environmental improvement board or the local
board, elect to pay the penalty assessment or to request a hearing by the fssuing agency on the field
citation. ¥ a request for h&aring is not made within the time specified in the regulation, the penalty
assessment in the field citation shall be final.

F. Payment of a civil penalty required by a field citation issued pursuant to Subsection D of this
section shall not be a defense to further enforcement by the department or the local agency to correct a
violation or to assess the magimum statntory penalty pursuant to other authorities in the Air Quality
Control Act if the violation continues.

G. In determining the amount of a penalty to be assessed pursuant to this section, the secretary,
the director or the person issuing a field citation shall take into account the seriousness of the violation,
any good-faith efforts to comply with the applicable requirements and other relevant factors.

H. In connection with a proceeding under this section, the secretary or the director may issue sub-
poenas for the attendance and testimony of witnesses and the production of relevant papers, books
and documents and may adopt rules for discovery procedures.

" 1. Tfaperson fails to comply with an administrative order, the secretary or director may initiate an
action to suspend or revoke the permit, or portion thereof, alleged to have been violated or to commence
g civil action in district court to enforce the order, or to suspend or revoke the permit, or both.

J. Ifaperson fails to pay an assesament of a eivil penalty, the seeretary or director may commence
a civil action in district court to collect the civil penalties assessed in the order.

K. Penalties collected pursuant fo this section shall be deposited in the:

(1) rounicipal or county general fund, as applicable, if the administrative order or field citation
was directed to a source located within a local autherity; or
(2) state general fund if the administrative order or field citation was directed to any other

source.

History: 1978 Comp., § 74-2-12, enacted by The 2606 amendmen?, eﬁ‘ectivg May .17 . _2006,
Laws 1992, ch. 20, § 14; 2001, ch, 133, § 3; 2006, added Subsection I to provide remedies fo.r wolahoq of
c¢h, 61, § L. a permit and added Subsection & fo pl:oyade remedies

The 2001 amendment, effective June 15, 2001, in- for faflure to pay an assessment of a civil penalty.

serted "within cne year after the violation knowm by
the department or the Iocal agency” in Paragraph A(D).






This rule was filed as 20 NMAC 1.5

TITLE 20 ENVIRONMENTAL PROTECTION

CHAPTER1 ENVIRONMENTAL PROTECTION GENERAL

PART 5 ADJUDICATORY PROCEDURES — ENVIRONMENT DEPARTMENT
20.1.5.1 ISSUING AGENCY: Environment Department.

[11/30/95;20.1.5.1 NMAC — Rn, 20 NMAC 1.5.1.100, Recompiled 11/27/01]

20.1:5.2 SCOPE: Except as otherwise specifically provided by statute or by any other rule or regulation of
the Board or the Department, this Part governs administrative appeals of compliance orders, administrative orders,
field citations or compliance determinations issued or administered by the Department. This Part further governs
administrative hearings for permit suspensions and revocations. In any Department proceeding conducted under the
Uniform Licensing Act, NMSA 1978, Sections 61-1-1 et seq. (ULA), the procedures in the ULA shall govern the
proceeding. In the absence of a specific provision in the ULA governing an action, the Department may look to this
Part for guidance.

[11/15/90, 11/30/95; 20.1.5.2 NMAC — Rn, 20 NMAC 1.5.1.101, Recompiled 11/27/01]

20.1.5.3 STATUTORY AUTHORITY: This Part is adopted under the authority of NMSA 1978, 9-7A-6,
74-2-12, 74-4-10, 74-6B-8, 74-6B-13, 74-9-28.A(2), 74-9-29, 74-9-36, 74-11-10 and 74-11-11, as amended.
[11/15/09, 11/30/95; 20.1.5.3 NMAC — Rn, 20 NMAC 1.5.1.102, Recompiled 11/27/01]

20.1.54 DURATION: Permanent.
[11/30/95; 20.1.5.4 NMAC — Rn, 20 NMAC 1.5.1.103, Recompiled 11/27/01]

20.1.5.5 EFFECTIVE DATE: November 1, 1995.
[11/30/95; 20.1.5.5 NMAC — Rn, 20 NMAC 1.5.1.104, Recompiled 11/27/01]

20.1.5.6 OBJECTIVE: The objective of this Part is to establish regulations that govern adjudicatory
proceedings of the Environment Department. This Part is to ensure due process for all the parties and give an
orderly structure to the proceedings.

[11/30/95; 20.1.5.6 NMAC — Rn, 20 NMAC 1.5.1.105, Recompiled 11/27/01]

20.1.5.7 DEFINITIONS:
A. GENERAL. As used in this Part:
(1) "Act" means, as the context requires:
(a) the Department of Environment Act, NMSA 1978, Chapter 9, Article 7A, and its subsequent
amendments and successor provisions;
(b) the Air Quality Control Act, NMSA 1978, Chapter 74, Article 2, and its subsequent
amendments and successor provisions;
(c) the Hazardous Waste Act, NMSA 1978, Chapter 74, Article 4, and its subsequent
amendments and successor provisions;
(d) the Solid Waste Act, NMSA 1978, Chapter 74, Article 9, and its subsequent amendments
and successor provisions;
(e) the Ground Water Protection Act, NMSA 1978, Chapter 74, Article 6B, and its subsequent
amendments and successor provisions;
(f) the Tire Recycling Act, NMSA 1978, Chapter 74, Article 11, and its subsequent
amendments and successor provisions; or
(g) any other statute enacted or amended by the Legislature and including authority for issuance
of compliance orders or field citations by the Division or the Secretary or any other adjudicatory proceedings as
consistent with law;
(2) "Board" means the Environmental Improvement Board;
(3) "Complainant" means the Division that issues Compliance Orders, or the party requesting a
hearing on a Compliance Determination;

20.1.5 NMAC 1





{(4) "Compliance Determination" means a decision by the Division listed in the Corrective Action
Fund Payment and Reimbursement, 20 NMAC 5.17; {20.5.17 NMAC]

(5) "Compliance Order" means a written administrative order or any field citation issued by the
Division; ’ )

(6) "Department" means the New Mexico Environment Department or it successor agency under the
Act;

(7) "Division" means the appropriate Division within the Environment Departinent;

(8) "document" means, except as otherwise used in Subpart IIi, any pleading, motion, response,
memorandum, decision, order, or other written material filed or served in a proceeding under this Part, but does not
include a cover letter accompanying a document transmitted for filing;

(9) "final order" means an order issued by the Secretary that is dispositive of the matter;

(10) "Hearing Clerk” means the person designated by the Secretary to maintain the official record of
the proceeding; .
(11) "Hearing Officer" means the person appointed by the Secretary to conduct a proceeding under
this Part;

(12) "Notice of Contemplated Action" means a notice issued by the Secretary under NMSA 1978,
Section 61-1-4 of the ULA;

(13) "party" means the Complainant, the Division, Respondent, any person who is entitled and who
timely requests to be heard under the ULA, or any person who is permitted to intervene in the hearing pursuant to
SCRA 1986, 1-024,

{14} "Petition" means a Petition for revocation or suspension of a permit;

{15) "Petitioner" means the Department when the Petition is for revocation or suspension of a permit;

{16) "Record Proper"” means all documents filed by or with the Hearing Clerk during the proceeding
and includes the written transcript or tape of the hearing and all exhibits offered into evidence at the hearing,
whether or not admitted;

{17) "Regulations” means afty rule promulgated and adopted pursuant to the Act;

(18) "Request for Hearing" means a written appeal for review of a decision or Compliance Order
issued by Division;

(19) "Respondent" means any person to whom a Compliance Order has been issued; or the Division in
the case of a Compliance Determination under the Ground Water Protection Act; and

(20) "Secretary" means the Secretary of Environment, or any person who assumes the role of
Secretary for purposes of this Part in the event of the Secretary's disqualification.

B. Terms Used in Act or Regulations: Terms defined in the Act or Regulations and not defined in
this Part are used consistent with the meanings given in the Act or Regulations.
[11/15/95, 11/30/95; 20.1.5.7 NMAC — Rn, 20 NMAC 1.5.1.111, Recompiled 11/27/01]

20.1.5.8 to 20.1.5.99 RESERVED]

20.1.5.100 GENERAL [PROVISIONS]:

A, Applicability of Rules of Civil Procedure: In the absence of a specific provision in this Part
governing an action, the New Mexico Rules of Civil Procedure, SCRA 1986, 1-001 to 1-102 and the New Mexico
Rules of Evidence, SCRA 1986, 11-101 to 11-1102 may apply as necessary in the discretion of the Secretary or
Hearing Officer. The reference to the Rules of Civil Procedure or the Rules of Evidence shall not be construed to
extend or otherwise modify the authority and jurisdiction of the Secretary under any statute.

B. Liberal Construction: This Part shall be liberally construed to carry out its purpose.

C. Severability: If any Part or application of this Part i held invalid, the remainder of the Part, or its
application to other persons or situations, shall not be affected.

D. Replacement of Prior Rules: This Part replaces the Rules Governing Appeals From Compliance

Orders Under the Hazardous Waste Act and the Solid Waste Act, HED 90-10 (EID), filed October 16, 1990. Any
reference in this Title to these Rules shall be construed as a reference to this Part.

E. Savings Clause: Replacement of the Rules Governing Appeals From Compliance Orders Under
the Hazardous Waste Act and the Solid Waste Act, HED 90-10 (EID), filed October 16, 1990, does not affect
pending litigation, nor any Compliance Orders or Compliance Determinations issued prior to the effective date of
this Part,

F. Powers and Duties of the Secretary, Hearing Officer:

20.1.5 NMAC ‘ 2






(1) Secretary: The Secretary shall exercise all powers and duties as prescribed under the Act and this
Part, and not otherwise delegated to a staff member, the Hearing Officer, or the Hearing Clerk.

(2) Hearing Officer: The Secretary may appoint one or more Hearing Officers to perform the
functions described in Paragraph 2 of this Subsection [Subparagraph (b) of this Subsection].

(a) Qualifications: If an independent Hearing Officer is required by the Act, then the Hearing
Officer may be an independent contractor or a State employee who is employed in the capacity as a Hearing Officer.
The Hearing Officer shall not be anyone who has performed prosecutorial or investigative functions in connection
with the matter at issue in the proceeding,

(b) Functions: The Hearing Officer shall exercise all powers and duties prescribed or delegated
by the Secretary under the Act or this Part. The Hearing Officer shall conduct a fair and impartial proceeding,
assure that the facts are fully elicited, and avoid delay. The Hearing Officer shall have authority to take all measures
necessary for the maintenance of order and for the efficient, fair and impartial adjudication of issues arising in
proceedings governed by this Part, which includes, but is not limited to authority to:

(i) conduct hearings under this Part;

(if) rule upon motions, procedural requests, offers of proof, and issue all necessary orders;

- (iii)  issue subpoenas, as authorized by the Act, for the attendance and testimony of

witnesses and the production of documentary evidence as provided for in Subpart IIT [20.1.5.300 NMACT;

(iv) administer oaths and affirmations, examine witnesses and admit or exclude evidence;

(v) require parties to attend conferences for the settlement or simplification of the issues,
or the expedition of the proceedings; and

{vi) impose sanctions, subject to review by the Secretary, on parties who cause undue
delay or fail to cooperate in the proceeding.

(3) Secretary or Hearing Officer; Disqualification or Withdrawal:

(2) Neither the Secretary nor any Hearing Officer may perform functions provided for in this
Part regarding any matter in which the Secretary or the Hearing Officer:

. (i}  has a personal bias or prejudice concerning a party or personal knowledge of facts or
information concerning the proceeding;
(i) has a financial interest in the proceeding;
(iii) isrelated to a party; or
(iv) is an officer, director or trustee of a party to the proceeding.

(b) The Secretary shall not be disqualified solely because of having been briefed on the matter
prior to issuance of the Compliance Order or having authorized further investigation of the matter prior to issuance
of the Compliance Order.

{c) Any party, by motion and for cause listed in Section 112.C.1, [Subparagraph (a) of
Paragraph (3) of this Subsection] may request the disqualification of the Secretary or the Hearing Officer within ten
{10) days after the matier has been docketed or the Hearing Officer designated, or if 2 new Secretary is appointed,
within ten (10) days after the Secretary takes office.

(d) Any motion seeking disqualification of the Hearing Officer or the Secretary shall be ruled
upon by the Secretary. Upon disqualification of the Secretary, the Deputy Secretary shall assume the duties of the
Secretary. In the event that the Deputy Secretary is also subject to disqualification, a division director other than the
Complainant shall assume the duties of the Secretary.

G. Computation and Extension of Time:

(1) Computation of Time: In computing any period of time prescribed or allowed by this Part, except
as otherwise specifically provided, the day of the event from which the designated period begins to run shall not be
included. The last day of the computed period shall be included, unless it is a Saturday, Sunday, or legal state
holiday, then the time is extended until the next day which is not a Saturday, Sunday, or legal state holiday.
Whenever a party must act within a prescribed period after service upon him and service is by mail, three (3) days is
added to the prescribed period, The three days extension does not apply to any deadline mandated otherwise under
the Act.

(2) Extensions of Time : The Secretary or Hearing Officer may grant an extension of time to file a
document or continuance of a hearing upon timely motion of a party to the proceeding, for good cause shown, and
after consideration of prejudice to other parties and undue delay to the proceedings.

H. Ex Parte Discussions: At no time shall any party to a proceeding under this Part discuss ex parte
with the Secretary or the Hearing Officer the merits of the proceeding.
I Filing, Service, and Form of Documents:

(1) Filing of Documents:

20.1.5 NMAC 3






(a) Except as otherwise provided, the original of all documents served in the proceedmg shall be
filed with the Hearing Clerk.

(b) Except as otherwise provided, a party filing documents shall serve copies thereof upon all
other parties. A certificate of service, as shown in Section 118, [Subsection L. of this Section] shall accompany each
filed document. '

(2) Service of Documents: Except as otherwise provided, all documents may be served personally, by
express mail, by telefax or by first class mail. ‘

(3) Form of Documents:

(a) Unless otherwise ordered by the Hearing Officer, all documents, except exhibits, shall be on
8 1/2 x 11-inch white paper, and where appropriate, the first page of every document shall contain a heading and
caption as illustrated in Section 118 [Subsection L. of this Section]. Any field citation may be on a pre-printed,
multi-copy form.

(b) The original of each document, except exhibits, shall be signed by the party or the party's
counsel or other representative, and shall include address and telephone number. The signature constitutes a
certificate that the signer has read the document; that to the best of the signer's knowledge, information, and belief,
there is good ground to support it; and that, except for motions for extension of time, it is not interposed for delay.

(c) Any notice or service required under this Part shall be deemed adequate if made to the most
recent address provided by the person upen whom service is made.

J. Filing and Service of Documents Issued by Secretary or Hearing Officer: All documents issued
by the Hearing Officer shall be filed with the Hearing Clerk. The Hearing Clerk shall promptly serve copies of the
document upon all parties. i

K. Examination of Documents Filed: .

(1) Examination Allowed: Subject to the provisions of law restricting the public disclosure of
confidential information, any person may, during normal business hours, inspect and copy any document filed in any
proceeding. Such documents shall be made avatlable by the Hearing Clerk, as appropriate.

(2) Cost of Duplication: Unless waived by the Department, the cost of duplicating documents filed in
any proceeding shall be borne by the person seeking copies of such documents.

L. Sample Document:

STATE OF NEW MEXICO
SECRETARY OF ENVIRONMENT

NAME OF COMPLAINANT,
Complainant,
V. No.

NAME OF RESPONDENT,
Respondent,

TITLE OF DOCUMENT

Signature
NAME
ADDRESS & TELEPHONE NUMBER

CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing [name of docurnent] was [hand delivered/express
mailed/faxed/mailed first class] on the following [party/counsel] of record [date]:

[names and addresses of persons upon whom service is made.]
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Signature
Name of signer
[11/15/90, 11/30/95; 20.1.5.100 NMAC — Rn, 20 NMAC 1.5.1.106 through 110, and 20 NMAC 1.5.1.112 through
118, Recompiled 11/27/01]

20.1.5.101 to 20.1.5.199 [RESERVED]

20.1.5.200 PREHEARING PROCEDURES:
A. Initiation of Process:
(1) Filing of Request: The appeal process governed by this Part shall be initiated by the filing of a
‘Request for Hearing and served on the Department and any other party.

(2) Request for Hearing: The Request for Hearing shall include an Answer. The Answer shall:

(a) clearly and directly admit or deny each of the factual assertions contained in the Compliance
Order/Determination; but where the Respondent/Complainant has no knowledge of a particular factual assertion and
50 states, the assertion may be denied on that basis. Any allegation of the Compliance Order/Determination not
specifically denied shall be deemed admitted;

{b) indicate any affirmative defenses upon which the Respondent/Complainant intends to rely.,
Any affirmative defense not asserted in the Request for Hearing, except a defense asserting lack of subject matter
jurisdiction, shall be deemed waived;

{c) be signed under oath or affirmation that the information contained therein is to the best of
the signer's knowledge believed to be true and correct; and

(d) have a copy of the Compliance Order/Determination attached.

B. Notice of Docketing; Notice of Hearing Officer Assignment:

{1} Notice of Docketing; Notice of Hearing Officer Assignment: The Hearing Clerk shall, as soon as
practicable after receipt of a Request for Hearing, issue a Notice of Docketing containing the caption and docket
number of the case, the date upon which the Request for Hearing was received by the Hearing Clerk, and the name
of the Hearing Officer, if one has been designated. If a Hearing Officer has not been designated, the parties shall be
notified of the name and address of the Hearing Officer as soon as one is assigned. A copy of this Part shall be
included with a Notice of Docketing sent to the Respondent/Complainant.

(2) Untimeliness: The Hearing Clerk shall docket any Request for Hearing, without regard to whether
it appears to be timely; but any party may move to dismiss an untimely Request for Hearing.

C. Scheduling the Hearing:

(1) Compliance Determinations: The hearing for Compliance Determinations shall be scheduled to
begin no later than ninety (90) days after the date the Request for Hearing was received, unless a stipulated or
unopposed motion is filed requesting that the ninety day deadline be waived. The motion to waive must be filed
prior to the expiration of the ninety day deadline.

(2) Tire Recycling Act Compliance Order: Within five days of receipt of a Request for Hearing, a
public hearing shall be scheduled to begin at least fifteen days and not more than twenty days after the date the
notice of hearing is maiied to the Respondent.

(3) Notice of Hearing: The Hearing Clerk shall in consultation with the Hearing Officer, but no later
than thirty (30) days prior to the hearing date, issue and serve upon the parties a Notice of Hearing setting forth the
date, time, and location of the hearing.

(4) Postponement of Hearing: No request for postponement of a hearing shall be granted except upon
consent of all parties or for good cause shown,

(5) Location of the Hearing: Unless otherwise ordered by the Secretary, the hearing shall be in Santa
Fe.

D. Motions:

(1) General: All motions, except those made orally during a hearing, shall be in writing, specify the
grounds for the motion, state the relief sought and state whether it is opposed or unopposed. Each motion may be
accompanied by an affidavit, certificate, or other evidence relied upon and shall be served as provided by Section
115 [Subsection 1. of 20.1.5.100 NMAC]. :

{2) Unopposed Motions: An unopposed motion shall state that concurrence of all other parties was
obtained, The moving party shall submit a proposed order approved by all parties for the Hearing Officer's review.

(3) Opposed Motions: Any opposed motion shall state either that concurrence was sought and denied,
or why concurrence was not sought. A memorandum brief in support of such motion may be filed with the motion.
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(4) Response to Motions: Any party upon whom an opposed motion is served shall have fifteen (15)
days after service of the motion to file a response. A non-moving party failing to file a timely response shall be
deemed to have waived any cbjection to the granting of the motion.

(5) Reply to Response: The moving party may, but is not required to, submit a reply to any response
within ten (10} days after service of the response.

(6) Decision: All motions shall be decided by the Hearing Officer without a hearing, unless otherwise
ordered by the Hearing Officer sua sponte or upon written request of any party.

[11/15/90, 11/30/95; 20.1.5.200 NMAC — Rn, 20 NMAC 1.5.I1 200 through 203, Recompiled 11/27/01]

20.1.5.201 to 20.1.5.299 [RESERVED]

20.1.5.300 DISCOVERY:
A, Scope of Discovery:

(1) Grounds: For a ULA Hearing, discovery shall be governed by the provisions of the ULA.
Discovery of information not privileged may be permitted if it meets the following: -

(2) the discovery will not unreasonably delay the proceeding;

(b) the information to be obtained is not unreasonably cumulative or duplicative, or not
otherwise reasonably obtainable;

(¢)  the discovery is not unrcasonably burdensome; and

{d) there is a substantial reason to believe that the information sought will be admlSSlble at the
hearing or will be likely to lead to the discovery of admissible evidence.

{(2) Request: Unless otherwise directed by the Hearing Officer, a party requesting dlscovery shall
serve the discovery request directly upon the party from whom discovery is sought and shall file a notice with the
Hearing Clerk, indicating the date of service of the discovery request, the type of discovery sought and the party
from whom discovery is sought.

(3) Response to Discovery Request: A party responding to a discovery request shall serve the
response, including any objections, upon the party making the discovery request and shall file a notice with the
Hearing Clerk, indicating the date of service of the response, the type of discovery request being responded to, and
the party upon whom the response was served.

(4) Continuing Obligation to Supplement Responses: Any party from whom discovery is sought has a
continuing obligation, subject to any objections interposed and not overruled by the Hearing Officer, to supplement
responses with relevant information obtained after serving of the initial response and any previous supplemental
responses. Unless otherwise ordered by the Hearing Officer, supplemental responses shall be served as soon as
practicable, but no Iater than five (3) days from when the information became available. If the information becomes
available less than five days before the hearing or during the hearing, it shall be brought to the attention of the
Hearing Officer for direction and ruling on use of the information.

(5) Privilege: A list of privileged documents, identified by titles, author, date, and privilege or
protection claimed shall be provided in response to discovery.

(6) Protective Order: The Hearing Officer may, upon motion and for good cause shown, protect the
discovery from disclosure. If such motion is granted, the moving party may not present the protected discovery at
the hearing.

(7)) Motion to Compel, Sanctions: A party may move for an order compelling discovery where the
party from whom discovery was requested has failed to adequately or timely respond. The Hearing Officer may
order the response and may impose such sanctions as may be appropriate, including but not limited to the following:

(a) refusal to allow the testimony of a witness not identified as required by Section 301 *
[Subsection B. of this Section]; '

(b) denial of admission of a document not disclosed as required by Section 302; [Subsection C.
of this Section]

(c) drawing of adverse inferences against the non-responsive party; and :

(d) in an extreme case, dismissal or defanlt judgment against the non-responding party.

B. Identity of Witness: Except as provided in Subsection B of this Section [Paragraph (2) of

Subsection A. of this Section] or allowed by the Hearing Officer, each party shall, within fifteen (15) days after
" receipt of notice of the scheduling of the hearing or withir forty-five (45) days before the hearing, whichever is
closer to the hearing date, provide the name and address of each person expected to be called as a witness and a
. description of the general subject matter of the anticipated testimony of each witness.
C. Production of Documents:
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(1) Definition: As used in this Subpart, "document"” includes writings, memos, correspondence,
financial information, drawings, graphs, charts, photographs, video tapes and other data compilations from which
information can be obtained, and if necessary, translated by the party through detection devices into reasonably
usable form. In addition, each copy of a document that is not identical in all respects to every other copy shall be
considered a separate docurnent,

{2) Request: Provided the grounds in Section 300.A [Paragraph (1) of Subsection A. of this Section]
are met, any party, upon written request to another party, may inspect and make copies of any designated documents
in the possession or control of the other party. The request shall set forth the items to be inspected either by
individual item or by category and describe each item and category with reasonable particularity. The request shall
specify a reasonable time, place and manner of making the inspection and copies. Reasonable time means not less
than twenty (20) days after service of the request in the case of a Compliance Order and not less than ten (10) days
after service of the request in the case of a Compliance Determination.

D. Subpoenas: As allowed by the Act, the Hearing Clerk shall, upon written request by any party,
issue a subpoena requiring the attendance and testimony of any witness and the production of any evidence in the
possession or under the control of the witness at the hearing or at deposition authorized by the Hearing Officer under
Section 304 [Subsection E. of this Section]. A subpoena may be issued with the name and address of the witness
blank, to be completed by the requesting party.

E. Request for Admissions: Provided the grounds in Section 300.A [Paragraph (1) of Subsection A.
of this Section] are met, any party may serve upon any other party a written request for the admission of any
statemnent or opinion of fact or the application of law to fact, including the genuineness of any document. If the
request includes a request for admission of the genuineness of a document, the document shall be attached to the
request unless it has been or is otherwise furnished or made available for inspection and copying. Each statement
shall be deemed admitted unless, within twenty (20) days after service of the Request, or such longer or shorter
period as the Hearing Officer may prescribe, the party to whom the request is directed serves upon the requesting
party a sworn written response specifically denying such matter.

F. Depositions and Interrogatories:

(1) Motion: Requests for Depositions and Interrogatories must be made by motion to the Hearing
Officer and may be permitted only upon determination by the Hearing Officer that the Grounds listed in Section
300.A [Paragraph {1} of Subsection A. of this Section] are met.

{2) Order: Upon determining that a motion for depositions or interrogatories should be granted, the
Hearing Officer shall issue an order for the taking of such discovery together with any conditions and terms of the .
discovery. : ‘

[11/15/90, 11/30/95; 20.1.5.300 NMAC — Rn, 20 NMAC 1.5.1I1.300 through 305, Recompiled 11/27/01]

20.1.5.301 t0 20.1.5.399 [RESERVED])

20.1.5.400 HEARING PROCEDURES:
A Evidence:

(1) - General: The Hearing Officer shall admit all relevant evidence, unless the Hearing Officer
determines that the evidence is irrelevant, immaterial, unduly repetitious or otherwise unreliable or of little probative
value. Evidence relating to settlement that would be excluded in the courts under SCRA 1986, 11-408 is not
admissible.

(2) Examination of Witnesses: Witnesses shall be examined orally, under oath or affirmation, except
as otherwise provided in this Part or by the Hearing Officer. Parties shall have the right to cross-examine a witness,
The Hearing Officer may limit cross-examination that is unduly repetitious, harassing or beyond the scope of the
witness' direct testimony. :

(3) Exhibits: All exhibits offered in evidence shall be marked with a designation identifying the
person by whom the exhibit is offered, and numbered serially in the sequence in which offered. Large charts and
diagrams, models, and other bulky exhibits are discouraged. Exhibits should be limited to 8 1/2 by 11 inches or be
capable of being folded to that size, unless otherwise necessary for adequate presentation of evidence.

(4) Official Notice: Official notice may be taken of any matter that may be judicially noticed in the
New Mexico courts. In a ULA Hearing, parties shall be given adequate opportunity to show that such facts are
erroneously noticed.

B. Objections and Offers of Proof:
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(I) Objection: Any objection concerning the conduct of the hearing may be stated orally or in writing
during the hearing. The party raising the objection must supply a short statement of its grounds. The ruling by the
Hearing Officer on any objection and the reasons given for it shall be part of the record.

(2) Offer of Proof: Whenever evidence is excluded from the record, the party offering the evidence
may make an offer of proof, which shall be included in the record. The offer of proof for excluded oral testimony
shall consist of a brief statement describing the nature of the evidence excluded and what such evidence would have
proved. The offer of proof for excluded documents or exhibits shall consist of the insertion in the record of the
documents or exhibits excluded. Where the Secretary decides that the ruling of the Hearing Officer in excluding the
evidence was both erroneous and prejudicial, the hearing may be reopened to permit the taking of such evidence.

C. Burden of Persuasion: )

(1) Compliance Order: The Complainant has the burden of going forward with the evidence and of
proving by a preponderance of the evidence the facts relied upon to show the violation occurred and that the
proposed civil penalty is appropriate. Following the establishment of a prima facie case, the Respondent shall have
the burden of going forward with any adverse evidence or defense to the allegations.

(2) Compliance Determination: The Complainant has the burden of proving cost eligibility and
substantial compliance with the Act and Corrective Action Fund Payment and Reimbursemnent Regulations.

(3) Preponderance of Evidence: Each matter of controversy shall be determined by the Hearing
Officer upon a preponderance of the evidence.

[11/15/90, 11/30/95; 20.1.5.400 NMAC — Rn, 20 NMAC 1.5.IV.400 through 402, Recompiled 11/27/01]

20.1.5.401 to 20.1.5.499 [RESERVED]

20.1.5.500 POST-HEARING PROCEDURES:

A. Filing the Transcript: Unless otherwise ordered by the Secretary or Hearing Officer, The hearing
shall be transcribed verbatim. The Hearing Clerk shall promptly notify all parties and interested participants of the
availability of the transcript. Any person desiring a copy of the transcript must order a copy from the reporter.

B. Proposed Findings and Conclusions: Unless otherwise ordered by the Hearing Officer, within
thirty (30) days after the filing of the transeript, or within such time as may be fixed by the Hearing Officer, any
party may submit proposed findings of fact and conclusions of law and closing argument. All such submissions
shall be in writing, served on all parties and contain adequate references to the record and authorities relied on. No
new evidence shall be presented unless specifically allowed by the Hearing Officer.

C. Recommended Decision:

(1) Content: Unless otherwise ordered by the Secretary, the Hearing Officer shall issue a
recommended decision within thirty (30) days after the period for filing of proposed findings and conclusions under
Section 501 [Subsection B. of this Section] has expired. The recommended decision shall contain the following:

(2) the Hearing Officer's findings of fact; conclusions regarding all material issues of law or
discretion, as well as reasons therefor,

(b} ifapplicable, a review of the penalty amount to determine if the agency acted within its
discretion in setting the penalty amount. If the Hearing Officer decides to recommend a civil penalty different in
amount or nature from the penalty recommended to be assessed in the Compliance Order, the Hearing Officer shall
set forth in the réecommended decision the specific reasons for the change; and

{c) aproposed final order.

(2) Comment on Recommended Decision: Any party may file, within fifieen (15) days after service
of the recommended decision, comments regarding the recommended decision, including argument for, agalnst or
modification of the recommended decision.

(3) Argument Before the Secretary: The Secretary may, upon request of a party or sua sponte, allow
oral argument on the recommended decision. If oral argument is allowed, the Secretary shall specify the time and
place for-such oral argument, after giving due consideration to the convenience of the parties and the need for
expeditious resolution of the proceeding.

D. Final Order by Secretary: As soon as practicable, but not later than thirty (30) days, after
expiration of the time for filing of comments on the recommended decision or conclusion of oral argument, if
allowed, the Secretary shall issue a final written order in the matter.

(1) Decision: The Secretary may adopt, modify, or set aside the Hearing Officer's recommended
decision, and shall set forth in the final order the reasons for the action taken. In a ULA Hearing, if the Secretary
takes any action specified in the ULA agamst the licensee, the final order shall specify that the licensee shall bear all
costs of the proceeding.
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{2) Penalty: The Secretary may change the amount and nature of the civil penalty, if any, assessed
frem the amount recommended by the Hearing Officer and shall set forth reasons for the change. The final order
shall also specify the fund to which any civil penalty assessed shall be paid.

E. Payment of Civil Penalty: The Respondent shall pay the full amount of the civil penalty, if any,
assessed in the final order within ninety (90) days after receipt of the final order unless otherwise ordered by the
Secretary. Payment shall be made by forwarding to the Hearing Clerk a cashier's check or certified check in the
amount of the penalty assessed in the final order, payable to the fund specified in the final order.

F. Judicial Review: Judicial review of the Secrefary’s final order shall be as provided by law. The
filing of an appeal does not stay any action, compliance, corrective action or payment of penalty required by the
final order, unless otherwise ordered by the Secretary or the Court,

G. Preparation of Record Proper: The preparation of the Record Proper for an appeal or for any other
reason shall be the responsibility of the Hearing Clerk. Appellant shall make satisfactory arrangements, including
copying or transcript costs, with the Hearing Clerk.

[11/15/90, 11/30/95; 20.1.5.500 NMAC — Rn, 20 NMAC 1.5.V.500 through 506, Recompiled 11/27/01]

20.1.5.501 t0 20.1.5.599 [RESERVED]

20.1.5.600 ALTERNATE RESOLUTION:
A. Summary Procedures;

(1) Use of Summary Procedures: Under the following limited circumnstances, the Secretary may
dispose of a Request for Hearing after an expedited hearing for:

(a) amotion by a party to dismiss the Request for Hearing for jurisdictional defects (i.e. an
untimely Request, lack of final action); or

(b) arequest by a party to decide the merits of the Request for Hearing on legal arguments
presented in writing and oral argument.

(2) Expedited Hearing: If the Hearing Officer determines that a request for an expedited hearing has a
likelihood of success and could fairly expedite the resolution of the proceeding, then notice for a hearing shall be
given as set forth in this Part. The Hearing Officer shall then submit a recommended decision to the Secretary. The
Secretary shall either follow Section 503 [ Subsection D. of 20.1.5.500 NMAC] for final orders or remand to the
Hearing Officer to proceed with a full hearing under this Part.

B. Settlement:

(1) Seittlement Policy: The Secretary encourages settlement of a proceeding at any time if the
settlement is consistent with the provisions and objectives of the Act and Regulations. Settlement conferences shall
not affect any party's obligation to timely respond to any matter governed by this Part, including the Respondent's
obligation to file a timely Request for Hearing under Section 200 [20.1.5.200 NMAC].

(2) Stipulated Final Order: The Secretary may approve a Stipulated Final Order signed by all the
parties. The Stipulated Final Crder shall include all the terms and conditions agreed to by the parties, and shall state
that, for the purpose of this proceeding, the parties admit the jurisdictional allegations of the Compliance
Order/Determination and consent to the relief specified, including the assessment of the stated civil penalty, if any.
If the Secretary disapproves the Stipulated Final Order, the matter shall proceed as if there had been no Stipulated
Final Order or settlement.

(3) Withdrawal: The Respondent/Complainant may withdraw the Request for Hearing or the
Compliance Order at any time prior to a decision by the Secretary. A Notice of Withdrawal shall be filed with the
Hearing Clerk and served on all other parties. The parties may file written objections to the Notice within ten (10)
days after receipt. If any objection is filed, the Secretary shall rule on the Notice.

[11/15/90, 11/30/95; 20.1.5.600 NMAC — Rn, 20 NMAC 1.5.VL.601, Recompiled 11/27/01]

20.1.5.601 to 20.1.5.699 [RESERVED]

HISTORY OF 20.1.5 NMAC: [RESERVED]

History of Repealed Material: [RESERVED]
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