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TITLE 20 ENVIRONMENTAL PROTECTION
CHAPTER 11 ALBUQUERQUE - BERNALILLO COUNTY AIR QUALITY CONTROL BOARD
PART 21 OPEN BURNING

20.11.21.1 ISSUING AGENCY: Albuquerque - Bernalillo County Air Quality Control Board. P.O. Box
1293, Albuquerque, NM 87103. Telephone: (505) [768-2600] 768-2601.
[6/14/71...12/1/95;20.11.21.1 NMAC - Rn, 20 NMAC 11.21.1.1, 10/1/02; A, 4/11/11]

20.11.21.2 SCOPE:
A. [Fhispart] 20.11.21 NMAC is applicable to sources within Bernalillo county.
B. Exempt: [This-part] 20.11.21 NMAC does not apply to sources within Bernalillo county that are

located on Indian lands over which the Albuquerque - Bernalillo county air quality control board lacks jurisdiction.
[12/1/95;20.11.21.2 NMAC - Rn, 20 NMAC 11.21.1.2, 10/01/02; A, 12/31/03; A, 4/11/11]

20.11.21.3 STATUTORY AUTHORITY: [Thispart] 20.11.21 NMAC is adopted pursuant to the authority
provided in the New Mexico Air Quality Control Act, NMSA 1978 Sections 74-2-4, 74-2-5.C; the Joint Air Quality
Control Board Ordinance, Bernalillo County Ordinance 94-5 Sections 3 and 4; and the Joint Air Quality Control
Board Ordinance, Revised Ordinances of Albuquerque 1994 Sections 9-5-1-3 and 9-5-1-4.
[6/14/71...12/1/95;20.11.21.3 NMAC - Rn, 20 NMAC 11.21.1.3, 10/1/02; A, 12/31/03; A, 4/11/11]

20.11.21.4 DURATION: Permanent.
[12/1/95;20.11.21.4 NMAC - Rn, 20 NMAC 11.21.1.4, 10/1/02]

20.11.21.5 EFFECTIVE DATE: December 1, 1995, unless a later date is cited at the end of a section.
[12/1/95;20.11.21.5 NMAC - Rn, 20 NMAC 11.21.1.5 & A, 10/1/02]

20.11.21.6 OBJECTIVE: To ensure that all persons conduct open burning in a manner that prevents or
abates emissions from fires in the open, which, as a general class, produce visible emissions and noxious byproducts
of combustion.

[3/24/82. ..12/1/95;20.11.21.6 NMAC - Rn, 20 NMAC 11.21.1.6, 10/1/02; 20.11.21.6 NMAC - A, 12/31/03]

20.11.21.7 DEFINITIONS: In addition to the definitions in Section 20.11.21.7 NMAC, the definitions in
20.11.1 NMAC apply unless there is a conflict between definitions, in which case the definition in [thisPast]
20.11.21 NMAC shall govern.

A. “Agricultural burning” means the burning of crop residues for field preparation or that is
otherwise used for the production of a crop.
B. “Alternative to burning” means a treatment employing manual, mechanical, chemical, or

biological methods to manage vegetation [andfer] or fuel loads, or land management practices that treat vegetation
(fuel) without using fire. A treatment or practice may only be considered an alternative if it has successfully been
used to take the place of fire for at least three consecutive years. Suggested alternatives to burning are listed in
Section 20.11.21.18 NMAC.

C. “Biomass utilization” means any method of removing and taking biomass material to a landfill,
burn facility, a power generation facility, an ethanol production facility, a redistribution facility, a fiberboard
[and/er] or particleboard facility, using the material as compost or mulch, using it as animal bedding, for erosion
control, etc.

D. “Broadcast burn” means the controlled application of fire to wildland fuels in their natural or
modified state over a predetermined area. Broadcast burns do not include the burning of wildland fuels that have
been concentrated in piles by manual or mechanical methods.

[B:] E. “Burn down” means that period of time, not to exceed three (3) hours, after a no-burn period is
announced by the director, within which period a person operating a solid fuel heating device must cease
combustion within any solid fuel heating device by withholding fuel or modifying the air-to-fuel ratio.

[E:] E. “Burner” means the person who is responsible for or in control of a prescribed fire project that is
regulated under [thispart] 20.11.21 NMAC.

[¥] G. “Burn project” means, in prescribed fires or in wildland fire use, a burn regulated by 20.11.21.15

NMAC [resulated-underthis Part] on an area that is contiguous and is being treated or managed for the same land
management objectives.
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[6:] H. “Class I area” means all international parks, national wilderness areas which exceed 5,000 acres,
national memorial parks which exceed 5,000 acres, and national park areas which exceed 6,000 acres in size and
which were in existence on the date of enactment of the Clean Air Act Amendments of 1977. The extent of the
areas designated as class | shall conform to any changes in the boundaries of such areas, which occurred [after]
subsequent to the date of the enactment of the Clean Air Act Amendments of 1977 or 1990.

l. “Department” means the Albuquergue environmental health department, which is the
administrative agency of the Albuquerque - Bernalillo county air quality control board.

J. “Director” means the administrative head of the Albuguerque environmental health department or
a designated representative(s).

[H] K. “Division” means the city of Albuquerque air quality division or its successor agency.

[ L. “Emission reduction technique” or “ERT” means a control strategy used to reduce smoke from
a prescribed fire that results in less smoke than would have been produced if the emission reduction technique were
absent. A control strategy used for a period of fewer than three years is an emission reduction technique; if the
control strategy replaces fire for three consecutive years or more, the control strategy is an alternative to burning.

[-] M. “Environmentally non-essential burning” means the open burning of any unwanted combustible
material which could otherwise reasonably be altered, destroyed, reduced or removed to a suitable disposal site
without the potential to cause environmental harm or damage.

[¥<] N. “Environmentally poor burning substances” include but are not limited to: refuse, paper,
rubbish, books, magazines, fiberboard, packaging, rags, fabrics, animal waste, waste oil, liquid or gelatinous
hydrocarbons, tar, paints and solvents, chemically treated wood, plastic or rubber, office records, sensitive or
classified wastes, hazardous or toxic substances, interiors of wrecked vehicle bodies or other materials which are
difficult to burn without producing significant amounts of noxious [ardfer] or toxic fumes or dense smoke.

[&=] O. “Health alert” means an air pollution alert, warning or emergency issued by the department.

[M:] P. “Hot torch” means a wand or burner fueled by propane, butane or compressed natural gas.

[N] ©. “Hot torch burning” means burning of individual weeds at the point of the hot torch.

[©] R. “No-burn period” means a period of time, declared by the director, during which no person with
authority or power to control the operation of a solid fuel heating device shall allow the operation of a solid fuel
heating device to continue, following a burn down period, within the wood smoke impacted area, unless the device
is a wood heater that has been emission certified by the EPA. Exemptions may be granted by the director per
20.11.22.2 NMAC. No-burn periods may be declared any time from October 1 through February 28. The director
shall declare a no-burn period after reviewing available meteorological data, air pollution monitoring data and other
relevant information and determining that expected atmospheric conditions will not adequately disperse wood
smoke.

[P]S. “Open burning” means the combustion of any substance which is not confined in a device having
controllable fuel/air mixture capable of achieving nearly complete combustion, and from which combustion
products are discharged into the open air without passing through a stack, duct, chimney, or vent.

[©]T. “PB-1” or “level I prescribed burn” means a smoke management burn project that emits less
than one ton of PM,, emissions per day or burns less than 5,000 cubic feet pile volume of vegetative material per
day.

[R]U. “PB-11" or “level Il prescribed burn” means a smoke management burn project that emits one
ton or more of PM,, emissions per day or burns 5,000 cubic feet or more pile volume of vegetative material per day.

[S:] V. “Pile” means vegetative materials that have been relocated and heaped together either by hand or
machinery.

[F=] W. “Pile volume” means the gross volume of a pile, including the air space between solid
constituents, as calculated from the overall dimensions and shape of the pile.

[U] X. “PMjyg emissions” or “PMy,” means finely divided solid or liquid material, with an aerodynamic
diameter less than or equal to a nominal 10 micrometers emitted to the ambient air, as measured by the reference
method in 40 CFR Part 50, Appendix J, or equivalent method approved by the EPA.

[M]Y. “Population” means the total number of individuals occupying an area. Locations for individuals
within an area include, but are not limited to, open campgrounds, single-family dwellings, hospitals, schools in use,
villages, and open places of employment.

[M£] Z. ""Prescribed fire' or “prescribed burn” or “PB” means any fire ignited by any person to meet
specific non-agricultural land management objectives. For the purposes of [thisregulation] 20.11.21 NMAC,
wildland fire use is considered a prescribed fire.

[><] AA.""Public notification' means any method that communicates burn information to the burners, air
regulators, Bernalillo county fire department, the local fire authority, and to the general public.
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[*¥-] BB. “Research and development activities” means scientific experimentation using open burning to
prove a concept or produce information useful in planning.

[Z:] CC.*“Vegetative material” means untreated wood and untreated wood products, including tree stumps
(whole or chipped), trees, tree limbs (whole or chipped), bark, sawdust, chips, scraps, slabs, millings, shavings,
grass, grass clippings, weeds, leaves, conifer needles, bushes, shrubs, clippings from bushes and shrubs, and
agricultural plant residue.

[AA:] DD. “Ventilation index means a technical rating used to establish the potential for smoke or
other pollutants to ventilate away from its source.

[BB:] EE. “Ventilation index category” means a category in the ventilation index that is
determined as provided in Section 20.11.21.17 NMAC and is rated as excellent, very good, good, fair or poor.

[ECS] EE. “Wildfire” means an unplanned [andier] or unwanted fire that burns vegetative material
in a natural or modified state.

[BB:] GG. “Wildland” means an area in which there is minimal development, except for roads,
railroads, power lines and similar utilities and transportation facilities. Structures, if any, are widely scattered.

[EE-] HH. “Wildland fire use” means the management of wildfire within a wildland that is ignited

by natural forces, such as by lightning or volcanic eruption, following a decision to allow the wildfire to burn to
accomplish specific pre-stated resource objectives in predefined geographic areas, also known as fire use, wildfire
use, prescribed natural fire, and fire for resource benefit.

[FFR] 11, “Winter pollution advisory season” or “no-burn season’ means the period from October 1st
through February 28th each year when no-burn calls are made. The no-burn call is a control strategy designed to
protect the air quality in Bernalillo county. This strategy helps mitigate particulate matter and carbon monoxide
build up during the colder months of the year when temperature inversions trap pollutants closer to ground level.

[66] JJ. “Wood smoke impacted area” means that portion of Bernalillo county that is the most
adversely affected by the burning of wood during atmospheric conditions that the director concludes may not
adequately disperse wood smoke. The wood smoke impacted area is bounded on the north and south by the
Bernalillo county line, on the west by the universal transverse meridian (UTM) line 337000mE and on the east by
the UTM line 367000mE, Zone 13.

[1/3/85. . .6/16/92, 12/1/95; 20.11.21.7 NMAC - Rn, 20 NMAC 11.21.1.7, 10/1/02; A, 12/31/03; A, 4/11/11]

20.11.21.8 VARIANCES: [Reserved]
[12/1/95; 20.11.21.8 NMAC - Rn, 20 NMAC 11.21.1.8, 10/1/02]

20.11.21.9 SAVINGS CLAUSE: Any amendment to 20.11.21 NMAC, [which] that is filed with the state
records center shall not affect actions pending for violation of a city or county ordinance or 20.11.21 NMAC.
Prosecution for a violation under a prior statute, ordinance or regulation shall be governed and prosecuted under the
statute, ordinance or regulation in effect at the time the violation was committed.

[12/1/95; 20.11.21.9 NMAC - Rn, 20 NMAC 11.21.1.9 & A, 10/1/02; A, 12/31/03; A, 4/11/11]

20.11.21.10 SEVERABILITY: If any section, paragraph, sentence, clause, or word of [this-Part] 20.11.21
NMAC or any federal standards incorporated herein is for any reason held to be unconstitutional or otherwise
invalid by any court, the decision shall not affect the validity of remaining provisions of [this-Part] 20.11.21 NMAC.
[12/1/95; 20.11.21.10 NMAC - Rn, 20 NMAC 11.21.1.10, 10/1/02; A, 4/11/11]

20.11.21.11 DOCUMENTS: Documents incorporated and cited in [this-Part] 20.11.21 NMAC may be
viewed at the Albuquerque environmental health department, 400 Marquette NW, Albuquerque, NM.
[12/1/95; 20.11.21.11 NMAC - Rn, 20 NMAC 11.21.1.11 & A, 10/1/02; A, 4/11/11]

20.11.21.12 OPEN BURNING PROHIBITED:

A Open burning on private or public property (including burning of environmentally poor burning
substances and vegetative materials), is prohibited in Bernalillo county unless authorlzed under Sectlon 13, 14, or 15
0f 20.11.21 NMAC. In addition to complying with 20.11.21 NMAC, [
localfire departmentrequirements] every person who plans to conduct open burning shall obtain all applicable
permits and comply with all applicable restrictions of the Bernalillo county fire department and the Albuquerque fire
department, prior to burning.

B. Compliance with 20.11.21 NMAC shall not relieve any person from complying with all other
applicable statutes, ordinances and regulations.
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C. Open burning allowed under Sections 13, 14, or 15 of 20.11.21 NMAC shall be suspended during
declared “no burn periods” during the winter pollution advisory season [argfor] or when an air pollution health alert
is issued [unless-a-waiver-has-been-granted] [-foHowingthe-general processprovidedin20-11 2115 NMAC] A
waiver from the no burn restriction may be granted for extenuating circumstances by following the process in
Subsection D of 20.11.21.12 NMAC. A no burn waiver may be rescinded in the event of a health alert.

D. The burner may apply for a waiver by submitting a written application for waiver to the

department at least two weeks prior to the planned burn pejest event. The burner shall document the reasons for
requesting the waiver in the application for a waiver. The department shall notify the burner no later than one week

prior to the planned burn prejest event whether the waiver is granted or denied, and, if denied, the reasons for the
denial. The department shall consider each waiver request on a case-by-case basis. An applicant for a waiver may
challenge the department’s denial of a waiver by following the procedures established in 20.11.21.21 NMAC. A
person adversely affected by the department’s granting of a waiver may challenge the department’s decision by
following the procedures established in Subsection B of 20.11.21.21 NMAC.

[1/3/85, 12/1/95; 20.11.21.12 NMAC - Rn, 20 NMAC 11.21.1.12 & Repealed, 10/1/02; Rn, 20 NMAC 11.21.11.1,
10/1/02; A, 12/31/03; A, 4/11/11]

20.11.21.13 CONDITIONALLY ALLOWED OPEN BURNING WITH A PERMIT:

A. Open burning may be allowed for the purposes described in Table I if, prior to burning, an open
burning permit has been obtained from: 1. the Albuquerque environmental health department (as [setferth-in]
required by Subsections B and C of 20.11.21.13 NMAC) [before-thefire-is-ignited] ;and 2. the Bernalillo county fire
department or the Albuquergue fire department as applicable.

Table |
OPEN BURNING PERMITS FOR MULTIPLE AND SINGLE EVENTS

Permit Basis Purpose and Conditions

Multiple | Single

Event Event
1. Timber and forest management ([single-event] permit required for
burns one-quarter acre through 10 acres in size, or up to 1000 cubic feet
X X of pile volume per day).
X 2. Disease control of dead animals and plants.
3. Research and development activities (single-event permit required
for burns of 2,000 gallons or more liquid fuel or 5,000 pounds or more
X X solid fuel).
Greater 4. Disposal [by-burning] of explosives by burning, to avoid hazards of
[>] Up than transport or handling.
to 2,000 | 2,000 lbs
Ibs

] 5. Above-ground detonation of more than 20 pounds of explosives
[><] Up Greater i . itreguire i 3
t0 2,000 | than

Ibs 2,000 Ibs
Greater 6. Below-ground detonation of more than 20 pounds of explosives.
Upto than
35,000 35,000
lbs lbs

[6-] 7. Ignition of rocket motors containing more than 4,000 pounds
fuel (single-event permit required for motors containing more than

X X 8,000 pounds fuel).

[%] 8. Fire fighter and rescue training (fuel and conditions appropriate
for the activity). No environmentally poor burning substances may be
burned unless essential to simulate the needed training conditions.
Training burns shall comply with 20.11.64.11 NMAC and 40 CFR Part
X 61, National Emission Standards for Hazardous Air Pollutants, Subpart
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Permit Basis Purpose and Conditions

Multiple | Single
Event Event

M, [regarding] National Emission Standard for Asbestos.

[8-] 9. Hot torch burning of weeds along ditches, channels, public

X X rights of way, or other public property.

[9-] 10. Agricultural burning ([single-event] permit required for
breadsast burns one-quarter acre through 10 acres in size, or up to 1000
X X cubic feet of pile volume per day).

f26-] 11. Any special condition which would otherwise be prohibited
but for which there is an unusual need where burning would best serve
X the public interest overall.

B. A person seeking a multiple or single event permit for the purposes described in Table | shall
deliver the following information to the department in letter form or by a department approved electronic
notification method at least five business days in advance of the single or multiple event burn:

(1) the requestor's name, address, and telephone number; [ard]

(2) location where burning is to be conducted; [ard]

(3) type and quantity of ignitable material and fuel; and

(4) additional required information:

(@) date(s) when the burning is to be conducted; [and]

(b)  for multiple burn events, the estimated number, character, and schedule of fires to be
conducted; [and]

(c) general description of method to ignite, maintain, control, and terminate the burning; [anrd]

(d) reasons why the requestor believes the burning is necessary; [and]

(e) what alternatives to burning have been considered and why they were not chosen instead of
burning; and

(f)  for multiple event permits, the number and character of similar fires conducted during the
previous permit cycle for which renewed approval is sought.

(5) Inthe event of an emergency necessitating a single event permit, the above process may be
handled by telephone if the department is in agreement and the information is promptly delivered to the department
in writing. In case of such emergency, the five-business-day notice requirement may be waived at the discretion of
the department. Information supplied to the department relative to planned burning shall be construed to be part of
the conditions of the permit issued pursuant thereto. Any later need to deviate from the original plan must be
reported to and approved by the department in order to maintain the validity of the permit.

C. Upon receipt of a request for a single event or multiple event open burning permit, the department
shall evaluate the application and decide whether to grant the permit, deny the permit or grant the permit with
additional conditions that the department believes to be in the best interest of the local community and consistent
with the board's [geal-ofeliminating;] intent, to eliminate “environmentally non-essential burning”. Multiple event

permits shall only be renewed by the department following a re-evaluation of all the information provided in the
renewal request. The department shall consider the need to burn, anticipated atmospheric conditions and other
factors the department determrnes are reIevant

.] After evaluatlon of the appllcants
request the department shall respond to the applicant at Ieast 24 hours in advance of the scheduled open burn event
in writing or by a department-approved electronic notification method advising the applicant of its findings,
including any additional conditions deemed necessary. In an emergency, preliminary information regarding the
department's decision should first be telephoned to the applicant if possible, to expedite issues of immediate need.

E. If an applicant for a permit under [this-subseetion] 20.11.21.13 NMAC is not satisfied with either
the conditions or denial of the applicant’s request, the applicant may request an administrative hearing on the merits
before the board consistent with 20.11.21.21 NMAC.

F. Any multiple or single event permit issued under this [seetier] 20.11.21.13 NMAC may be
revoked or suspended if the applicant fails to comply with the permit provisions therein, and the permittee may be
subject to enforcement actions.
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the—date—ef—lseuanee] For permlts |ssued pursuant to 20 ll 21. 13 NMAC Slnqle event permlts shaII only be vaI|d
for one month and multiple-event permits shall only be valid for one year, unless stipulated otherwise in the permit.
[12/1/95; 20.11.21.13 NMAC - Rn, 20 NMAC 11.21.11.2, 10/1/02; A, 12/31/03; A, 4/11/11]

20.11.21.14 CONDITIONALLY ALLOWED OPEN BURNING NOT REQUIRING A PERMIT FROM
THE ENVIRONMENTAL HEALTH DEPARTMENT: Open burning is allowed for the purposes set forth in
Table Il [providing-that] if: 1. the burn complies with [lecal-fire-and-safety codes-aswelh-as] the time requirements
specified in Table I1;_and 2. prior to burning, the person planning to conduct open burning obtains all permits and
complies with all restrictions required by the Bernalillo county fire department and the Albuguerque fire department,
as applicable (e.g. 25 feet from any structure; pile size no greater than three feet in diameter and two feet high; no
offensive or objectionable smoke or odor emissions; atmospheric conditions or local circumstances that make such
fires hazardous, etc.).

Table 11
CONDITIONALLY ALLOWED OPEN BURNING

Type of Burning Time Restrictions

1. Cooking food [net-intendedforresale]. No limit on time of day

2. Recreational or ceremonial bonfires.

3. Dead and dry weed removal on private residential, 11 AM to 3 PM October through March

commercial or industrial property, and hot torch weed

control on private residential property [—provided-that 6 AM to 5 PM April through September
‘ | X (ol shall

exeecd 10-acres por day.—PHed vegetative matorial ,
theluding-material gai e’wd & pitoropen-containes
shall be] E'g ore-than 1,000 GFHb'e Ieel t_ell |e|'|le_ volume

subjectto-SMOKE-MANAGEMENTPRESCRIBED
BURNSWHDFIRES20-11- 21 15-NMAC].

4. Small-scale fire extinguisher training (fewer than 50 No limit on time of day
participants)

[1/3/85. . .12/1/95; 20.11.21.14 NMAC - Rn, 20 NMAC 11.21.11.3, 10/1/02; A, 12/31/03; A, 4/11/11]

20.11.21.15 SMOKE MANAGEMENT; PRESCRIBED BURNS; WILDLAND FIRE USE;WILDFIRES
UNDER SUPRESSION: [Fhis-section] 20.11.21.15 NMAC applies to all [users-ef] persons who intend to use
prescribed fire [that-intend] to burn [er-de-burn] more than 10 acres or more than 1,000 cubic feet of pile volume of
vegetative material per day. Specified portions of [this-section] 20.11.21.15 NMAC also apply to the land manager
or owner of property on which a wildfire occurs.
A Materials allowed to be burned: Only vegetative material shall be burned, with the following
exceptions:
(1) auxiliary fuel or incendiary devices may be used to start the burning authorized by [this-seetion]
20.11.21.15 NMAC, provided that:
(@) no oil heavier than No. 2 diesel shall be used; and
(b)  no more than the minimum amount of auxiliary fuel necessary to start the fire shall be used.
(2) Polyethylene sheeting may be burned with the vegetative materials, provided that:
(a) the sheeting has been covering piled vegetative material for at least one month prior to

burning; [and]

(b) the amount of sheeting burned is no more than the minimum necessary to cover the pile;
[and]

(c) removal of the sheeting before burning is impractical; and

(d) the burner is able to provide evidence, such as purchase records or package labeling, that
establish the sheeting is polyethylene and not some other form of plastic.

B. Requirements for PB-1: For any burn project expected to produce less than one ton of PMyg

emissions per day or burn less than 5,000 cubic feet pile volume per day, all of the following requirements shall [be

met] apply.
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(1)  The burner shall burn only under appropriate dispersion conditions. In order to accomplish this
objective, the burner shall follow either Subparagraph (a) or (b) of Paragraph (1) of Subsection B of 20.11.21.15
NMAC.

(@) The burner shall:

(i) ignite burns only during the hours from one hour after sunrise until one hour before
sunset; the burner may apply for a waiver of this requirement by submitting a written application for waiver to the
department [pe-fewerthan] at least two weeks prior to the planned burn project; the burner shall document the
reasons for requesting the waiver in the application for a waiver; the department shall notify the burner no later than
one week prior to the planned burn project whether the waiver is granted or denied, and, if denied, the reasons for
the denial; the department shall consider each waiver request on a case-by-case basis; and

(i)  conduct burn projects at least 300 feet from any occupied dwelling, workplace, or
place where people congregate, which is on property other than the burn project location; the burner may apply for a
waiver of this requirement by submitting a written application for waiver to the department [re-fewerthan] at least
two weeks prior to the planned burn project; the burner shall document the reasons for requesting the waiver in the
application for a waiver; the department shall notify the burner no later than one week prior to the planned burn
project whether the waiver is granted or denied, and, if denied, the reasons for the denial; and the department shall
consider each waiver request on a case-by-case basis; or

(b)  The burner shall:

(i) only burn during times when the ventilation index category is rated “good” or better
as determined by using the methodology outlined in 20.11.21.17 NMAC, unless a waiver has been granted by the
department; the burner may apply for a waiver of this requirement by submitting a written application for waiver to
the department no later than 10:00 a.m. one business day prior to the planned burn project; the burner shall
document the reasons for requesting the waiver in the application for a waiver; the department shall notify the
burner no later than 3:00 p.m. one business day prior to the planned burn project whether the waiver is granted or
denied, and, if denied, the reasons for the denial; the department shall consider each waiver request on a case-by-
case basis; and

(if)  conduct visual monitoring and document the results in writing; the results shall
evaluate the smoke dispersion by recording characteristics of the smoke (e.g., color, density), including the general
compass direction of dispersion, the patterns of vertical dispersion, and the duration of the smoke plume(s), and
corresponding time-of-day information; use of onsite instruments to record the wind speed and direction is
encouraged; no later than six months after the burn project, the burner shall submit records of these results to the
department; for burn projects planned to be conducted within a one mile radius of a population, the department may
require the burner to notify the department no later than two business days prior to the planned burn project so that
the department may determine whether to conduct instrument monitoring, in addition to the visual monitoring
conducted by the burner; and the need for instrument monitoring by the department shall be determined by the
department on a case-by-case basis.

(2) The burner shaII notrfy the local frre authontres pnor to |gn|t|ng a burn

@) N p
burner shall register the burn pl’OjeCt Wlth the department (on a registration form obtamed from the department) no
later than 10:00 a.m. one business day prior to the planned ignition of the burn project. The department shall
provide the burner with a registration number for the burn project. Prior to igniting the burn project, if the burner
has not received the registration number, the burner shall make a good faith effort to contact the department to
obtain the registration number. If the burner is not able to obtain a registration number before igniting the burn, the
burner shall obtain a registration number from the department as soon as possible. For burn projects longer than
seven consecutive days, the burner shall notify the department every seven days when burning is to be conducted
under that burn project registration. The burner shall not burn more area or volume than the burner has included in
the registration form submitted to the department

4) lo-n W m ] The burner shall submit a
completed burn project trackmg form to the department (on a tracking form obtained from department), no later than
two weeks following completion of the burn project.

(5) For burn projects conducted W|th|n a one-mile radlus of a populatlon the burner shall comply
with the following additional requirements [ ; vy 3 3
SubsectionB-0£ 20112115 NMAC]:

(@) the burner shall conduct visual monitoring and document the results; the results shall

evaluate the smoke dispersion by recording characteristics of the smoke (e.g., color, density), including the general
compass direction of dispersion, the patterns of vertical dispersion, the duration of the smoke plume(s), and
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corresponding time-of-day information; use of onsite instruments to record the wind speed and direction is
encouraged; documentation through use of photographs, with the date, time, and other relevant information noted on
the photographs, is also encouraged; and no later than six months after the burn project, the burner shall submit
records of these results to the department and

(b) Z :
project;] The burner shall conduct publrc notrfrcatron of any populatron(s) wrthln a one- mrle radius of the burn
project [in-advance-ofigniting-the-burnpreject] at least two days prior to, but no earlier than 30 days in advance of
igniting a burn project; and the method of notification shall be an advertisement in a newspaper of general
circulation in the area where the burn will take place, [anrgfor] or other means, as approved by the department to
[assure] ensure that adequate notice is provided to the affected public.

(6) An applicant for a waiver may challenge the department’s denial of a waiver by following the
procedures established in 20.11.21.21 NMAC. A person adversely affected by the department’s [grant] granting of
a waiver may challenge the department’s decision by following the procedures established in Subsection B of
20.11.21.21 NMAC.

C. Requirements for PB-11: For any burn project expected to produce emissions greater than or
equal to one ton of PM;, emissions per day or expected to burn 5,000 cubic feet pile volume per day or more, all of
the following requirements shall [be-met] apply.

(1) The burner shall review smoke management educational material supplied by the department or
complete a department-approved smoke management training program prior to initiating burning.

(2) The burner shall consider alternatives to burning and shall document the alternatives considered
and the rationale for not utilizing alternatives provided in 20.11.21.18 NMAC on a form obtained from department.

(3) The burner shall implement at least one emission reduction technique included in 20.11.21.19
NMAC and shall document the techniques implemented on a form obtained from the department. [Ne-fewerthan
two-weeksprior-to-the-planned-bura-projeet;] The burner may apply for a waiver of this requirement by submitting a
written application to the department at least two weeks prior to the planned burn project. The burner shall
document the reasons for requesting the waiver in the application for a waiver. The department shall notify the
burner no later than 10:00 a.m. one week prior to the planned burn project whether the waiver is granted or denied,
and, if denied, the reasons for the denial. The department shall consider each waiver request on a case-by-case
basis.

(4) The burner shall only burn during times when the ventilation index category is “good” or better as
determined by using the methodoloqv outlrned in 20 11. 21 17 NMAC unless a waiver has been granted by the
department. [Ne3 , ] The burner may apply for a
waiver of this requrrement by submrttlng a ertten applrcatlon to the department no later than 10:00 a.m. one
business day prior to the planned burn. The burner shall document the reasons for requesting the waiver in the
application for a waiver. The department shall notify the burner no later than 3:00 p.m. one business day prior to the
planned burn whether the waiver is granted or denied, and, if denied, the reasons for the denial. The department
shall consider each waiver request on a case-by-case basis.

(5) The burner shall conduct visual monitoring and shall document the results. The results shall
evaluate the smoke dispersion by recording characteristics of the smoke (e.g., color, density), including the general
compass direction of dispersion, the patterns of vertical dispersion, and the duration of the smoke plume(s). Use of
onsite instruments to record the wind speed and direction is encouraged. Documentation through use of
photographs, with the date, time, and other relevant information noted on the photographs, is also encouraged. No
later than six months after the burn project, the burner shall submit records of these results to the department.

(6) The burner shall notrfy the Iocal fire authorrtres prror to |gn|t|ng aburn.

@) - Ay ] The burner shall register a burn
project with the department ona regrstratlon form obtalned from the department at least two weeks prior to planned
ignition of the burn. The department shall provide the burner with a registration number for the burn project. Prior
to igniting the burn project, if the burner has not received the registration number, the burner shall make a good faith
effort to contact the department to obtain the registration number. If the burner is not able to obtain a registration
number before igniting the burn, the burner shall obtain a registration number from the department as soon as
possible. For burn projects longer than seven consecutive days, the burner shall notify the department every seven
days when burning is to be conducted under that burn project registration. The burner shall not burn more area or
volume than the burner has included in the registration form submitted to the department.

(8) The burner shall notify the department of the intent to burn on a specific date no later than 10:00
a.m. one business day prior to the planned burn project. The notification may be made up to [a] seven days prior to
igniting the burn. The department shall notify the burner of the receipt of the notification by 11:00 a.m. on the day
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the department receives the notification. If the department has not notified the burner by 11:00 a.m., and prior to
igniting the burn, the burner shall make a good faith effort to contact the department to verify that the department
received the notification. The burner shall not burn more area or volume than the burner included in the registration.
The department shall notify the burner no later than 3:00 p.m. one business day prior to the start of the burn project
if a modification of the burn is belng reqwred by the department.

9) - ] The burner shall complete and
submit to the department a f|re activity tracking form using a form obtarned from the department no later than two
weeks following the end of the burn project.

(10)  The department may require the burner to notify the department no later than two business days
prior to the planned burn so the department may determine whether to conduct instrument monitoring in addition to
visual monitoring conducted by the burner. The need for instrument monitoring by the department shall be
determined by the department on a case-by-case basis.

(11) The burner shall conduct public notification [re-fewerthan] at least two business days prior to,
and no earlier than 30 days prior to igniting a burn. The method of notification shall be an advertisement in a
newspaper of general circulation in the area where the burn will take place, [andfer] or other means, as approved by
the department to [assute] ensure that adequate notice is provided to the affected public.

(12) An applicant for a waiver may challenge the department’s denial of a waiver by following the
procedures established in 20.11.21.21 NMAC. A person adversely affected by the department’s [grant] granting of
a waiver may challenge the department’s decision by following the procedures established in Subsection B of
20.11.21.21 NMAC.

D. Wildland fire use: For wildland fire use exceeding 10 acres in size, the following requirements
shall apply:

D I i
burner shall register the burn prOJect Wlth the department on forms obtalned from the department no later than one
business day following the decision to manage a wildland fire use burn. The department shall provide the burner
with a registration number for the burn project. Each day the wildland fire use burn project is burning, the burner
shall notify the department daily by 10:00 a.m. on the status of the burn project.

(2) The burner shall notify the [apprepriate] local fire authorities of the decision to manage a
wildland fire use burn. For wildland fire use burns within Bernalillo county, the burner shall conduct public
notification no later than one calendar day after the decision to manage the burn as a wildland fire use burn. The
notification shall be appropriate to the population being notified.

(3) The burner shall conduct visual monitoring and shall document the results. The results shall
evaluate the smoke dispersion by recording characteristics of the smoke (e.g., color, density), including the general
compass direction of dispersion, the patterns of vertical dispersion, and the duration of the smoke plume(s). Use of
onsite instruments to record the wind speed and direction is encouraged. Documentation through use of
photographs, with the date, time, and other relevant information noted on the photographs, is also encouraged. No
later than six months after the burn prOJect the burner shall submlt records of these results to the department.

4) , : ] The burner shall complete and
submit to the department a f|re act|V|ty tracking form obtained from the department no later than two weeks
following the end of the burn project.

E. Wildfire under suppression: For all wildfires exceeding 100 acres in size, the land manager or
owner of property on which the wildfire occurs shall complete a fire activity tracking form obtained from the
department and submit it to the department no later than six weeks following the cessation of fire fighting activities
on the wildfire.

[20.11.21.15 NMAC - N, 12/31/03; A, 4/11/11]

20.11.21.16 CALCULATION OF PM;, EMISSIONS FOR PRESCRIBED BURNS: To determine
whether a prescribed burn has the potential to produce more than one ton of PMy, emissions per day, use the
emission factors listed below (adapted from AP-42) or any alternative method approved in writing by the
department.
A To calculate the quantity of PM,, emissions in tons generated by a prescribed burn project or a

wildfire, multiply the number of acres estimated to be burned:

(1) by 0.04348 tons per acre for forest; and

(2) by 0.02941 tons per acre for shrub land; and

(3) by 0.01 tons per acre for grass land; and

(4) by 0.01538 tons per acre for field crops.
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B. For shrub and forest piles, multiply the number of cubic feet of piled material estimated to be
burned by 0.0002 tons per cubic foot.

C. For all other prescribed burn projects or a wildfire uses that do not fall into the categories listed in
this section, contact the department for assistance in determining a methodology to estimate emissions that is
consistent with EPA methodologies.

[20.11.21.16 NMAC - N, 12/31/03]

20.11.21.17 DETERMINATION OF VENTILATION INDEX CATEGORY:

A. PB-I and PB-II prescribed burns are allowed to be ignited only with a ventilation index category
rated “good” or better, unless a waiver has been granted by the department. The ventilation index category may be
obtained by contacting the department, or the burner may make the determination by calculating and documenting
the ventilation index category using the following methodology:

(1) using a computer with internet access, enter the national weather fire forecast website at
[hitp-Hwaanaesrh-noaa-goviabeatfw-3-htm) hitp://www.srh.noaa.gov/abg/?n=forecasts-fireweather or successor
universal resource locater (URL) internet address; [and]

(2) select the appropriate zone for the location of the burn project within the New Mexico map
showing the various zones; [and]

(3) examine the forecast and find the reference elevation to be used to determine the general
ventilation index category for the Bernalillo county zone (e.g., Albuquerque - 5,300 feet above mean sea level or
Mountainair - 6,500 feet above mean sea level); [and]

(4) record the mixing height for “today” or “tomorrow” as appropriate; [and]

(5) calculate the mixing height at the burn location by adding the forecasted mixing height and the
reference elevation obtained above. From the sum of these two items, subtract the elevation of the burn location;
and

(6) calculate the ventilation index for the prescribed burn by multiplying the mixing height at the
burn location by the average forecasted transport wind speed.
B. Once the ventilation index for the prescribed burn has been calculated, refer to the following table
to see if the ventilation index for the burn project is acceptable to ignite the burn:

Category Knot-Feet

Excellent - Acceptable Greater than or equal to 150,000
Very Good - Acceptable 100,000 - 149,999

Good - Acceptable 60,000 - 99,999

Fair - Not Acceptable 40,000 - 59,999

Poor - Not Acceptable Less than or equal to 40,000

[20.11.21.17 NMAC - N, 12/31/03; A, 4/11/11]

20.11.21.18 ALTERNATIVES TO BURNING: As required by Subsection C of 20.11.21.15 NMAC,
burners engaged in PB-I1 prescribed burns are required to consider the use of alternatives to burning, which include
department-approved alternatives, as well as those listed in [this-section] 20.11.21.18 NMAC. An effort will be
made by the department to remove administrative barriers to the utilization of alternatives to burning.

A Manual/handwork - Handwork involves picking up and moving limbs and brush, as well as
cutting downed and standing materials using hand tools or chainsaws. Manual work involves lifting, cutting, and
carrying forest materials, and is generally limited to materials of roughly nine inches or less in diameter. Larger
materials can be handled, but efficiency, production rate and safety decrease rapidly as size increases. If the fuels
requiring treatment exceed the nine-inch-diameter threshold, handwork is not a good option.

(1) Cutand scatter - Hand crews cut and scatter material to change the vertical and horizontal
continuity of the fuel load. This technique increases the surface fuel load by redistributing ladder fuels onto the
ground surface. It is appropriate where stand density is generally low and existing surface fuels are shallow.

(2) Pile - Cut material is piled, redistributing the fuel load rather than reducing it. Piling can be used
in denser stand conditions than [ear] scattering can, because the piles can be situated to avoid fuel-loading problems.
Drawbacks to piling include: slower decomposition than when scattered, labor intensive and dense stand conditions
can result in a high number of piles.

B. Mechanical treatments - Employ equipment as the primary means of modifying or removing
fuels. Generally, treatment areas must be within one-quarter mile of a road and have slopes less than [ferty] 40
percent.
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(1) Pile - Cut material is piled, redistributing the fuel load rather than reducing it

(2) Fuel modification - Machinery is used to process the material into smaller pieces that can then be
redistributed on the ground surface or removed from the site. Because materials processed in this fashion can be
much more densely packed than materials that are scattered by hand or piled by hand, the available oxygen supply is
reduced, thereby inhibiting spread of fire and flame height.

(i) Masticate/mow - Mastication involves the processing of standing or downed material
where it occurs. Mastication is more suitable for denser stand conditions than is scattering or piling, and the
redistributed fuel load decomposes more rapidly. It is most appropriate for treating both green and dead ladder fuels
and the higher surface fuels. Mowing is primarily appropriate to treat grassland and light shrub land habitats. Like
mastication, mowing processes the vegetation material on site and in place.

(i)  Chip/grind/cut - Material is placed into a piece of equipment and discharged, often
through a chute. Because of this feature, material can be processed more selectively and transported off site for
either disposal or utilization. It is the method of choice when biomass utilization is an option.

(iii)  Crush - Another form of mastication; this technique is useful primarily for shrub
land habitats dominated by brittle species.

(3) Tree removal - Numerous approaches to tree removal have been developed as the timber industry
has evolved to operate in a variety of habitats and under myriad political and economic constraints.

(i) Bole removal - This is traditional harvesting. Trees are felled either by hand or
mechanically and removed from the site for processing. Bole removal eliminates the vertical continuity of the fuel
load, but increases surface fuels with the addition of leaf/needle and limb materials. Overall biomass is reduced.

(i)  Whole tree yarding - Trees are felled either by hand or mechanically. The entire
tree is then brought intact to a staging area where they are processed. This method removes the vertical continuity
of the fuel load, removes biomass, and adds very little to the surface fuel load. Moreover, the removal of leaf/needle
and limb material is more important than bole removal in the context of fire behavior. Only suitable for trees 9-18
inches in diameter in order to avoid damage to soil and water quality caused by felling trees greater than 18 inches in
diameter.

(iii)  Cut-to-length logging - Utilizes specialized equipment to cut and process entire
trees on site in the forest. While much of the biomass either remains onsite or must be addressed through secondary
treatments, an important advantage of this technique is its efficacy in treating material of very small diameter.

C. Chemical - Chemical treatments entail the application of herbicides. Chemical treatments do not
remove fuel, but kill existing vegetation or inhibit growth (i.e. maintenance of defensible fuel profile zones).
D. Grazing - Involves the use of livestock, primarily cattle and goats, to manage the growth and

composition of brush and grasses. While it is of limited utility in forested habitats, it can be an effective technique
in rural residential areas, in the wild land-urban interface and in selected grassland and shrub land habitats.
[20.11.21.18 NMAC - N, 12/31/03; A, 4/11/11]

20.11.21.19 EMISSIONS REDUCTION TECHNIQUES: Emissions reductions techniques (ERTs) are
control strategies that help reduce smoke from prescribed fires. ERTs are used in conjunction with fire and do not
replace fire. In addition to department-approved ERTS, other ERTSs are included below.

A Reducing the area burned.

(1) Burn concentrations - Sometimes concentrations of fuels can be burned rather than using fire on
100 percent of an area requiring treatment. The fuel loading of the areas burned using this technique tends to be
high.

(2) Isolate fuels - Large logs, snags, deep pockets of duff, sawdust piles, squirrel middens or other
fuel concentrations that have the potential to smolder for long periods of time can be isolated from burning.
Eliminating these fuels from burning is often faster, safer and less costly than mop-up, and allows targeted fuels to
remain following the prescribed burn. This can be accomplished by several techniques including:

(@) constructing a fireline around fuels of concern;

(b) not lighting individual or concentrated fuels;

(c) using natural barriers or snow;

(d) scattering the fuels; and

(e) spraying with foam or other fire retardant material.

(3) Mosaic burning - Landscapes often contain a variety of fuel types that are noncontinuous and
vary in fuel moisture content. Prescribed fire prescriptions and lighting patterns can be assigned to use this fuel and
fuel moisture non-homogeneity to mimic natural wildfire and create patches of burned and non-burned areas or burn
only selected fuels. Areas or fuels that do not burn do not contribute to emissions.
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B. Mechanical treatments - Mechanically removing fuels from a site reduces emissions
proportionally to the amount of fuel removed. Treatments may include but are not limited to the following methods.

(1) Firewood sales - Firewood sales may result in sufficient removal of woody debris making on site
burning unnecessary. This technique is particularly effective for piled material where the public has easy access.

(2) Whole tree harvesting - Whole trees can be removed through harvesting or thinning techniques
and virtually eliminate the need for burning.

(3) Mulch/chips - Mechanical processing of dead and live vegetation into wood chips or shredded
biomass is effective in reducing emissions if the material is removed from the site or biologically decomposed.

(4) Fuel for power generation - Vegetative biomass can be removed and used to provide electricity
in regions with cogeneration facilities.

(5) Biomass utilization - Vegetative material can be used for many miscellaneous purposes including
pulp for paper, methanol/ethanol production, wood pellets, garden bedding, furniture, specialty crafts, compost,
mulch and fiberboard/particleboard[-ete].

C. Chemical pre-treatments - Broad spectrum and selective herbicides can be used to reduce or
remove live vegetation, or alter species diversity respectively. Herbicides can be applied before burning to kill
vegetation, which can create a much drier fuel, which in turn burns more efficiently.

D. Site conversion - Natural site productively can be decreased by changing the vegetation
composition.

E. Land use change - Changing wildlands / shrublands / rangelands / croplands to another land use
category may result in elimination of the need to burn and vice versa.

F. Reduce fuel loading - Some or all of the fuel can be permanently removed from the site,

biologically decomposed, [andfor] or prevented from being produced. Overall, emissions can be reduced when fuel
is permanently excluded from burning.

(1) Mechanically removing fuel - Mechanically removing fuels from a site reduces emissions
proportionally to the amount of fuel removed.

(2) Burn more frequently at low intensity - This method prevents the fuels from building up and
causing greater emissions.

(3) Schedule burning before green up - Burning in cover types with a grass [anéfef] or herbaceous
fuel bed component can produce fewer emissions if burning takes place before these fuels green-up for the year.

(4) Under burn before fall leaf drop - When deciduous trees and shrubs drop their leaves, this
ground litter contributes extra volume to the fuel bed.

(5) Ungulates - Grazing and browsing live grassy or brushy fuels by sheep, cattle or goats can reduce
fuels prior to burning or reduce the burn frequency.

(6) Isolating pockets of fuel - See explanation under reducing the area burned.

G. Reduce fuel consumption - Emission reductions can be achieved when significant amounts of
fuel are at or above the moisture of extinction, and therefore are unavailable for combustion.

(1) Having high moisture content in non-target fuels - This can result in only the fuels targeted
being dry enough to burn.

(2) High moisture in large woody fuels - Burning when large-diameter woody fuels (three- plus
inch diameter or greater) are wet can result in lower fuel consumption and less smoldering.

(3) Moist litter or duff - The organic layer that forms from decayed and partially decayed material
on the forest floor often burns during the inefficient smoldering phase. Consequently, reducing the consumption of
this material can be effective at reducing emissions.

(4) Mass ignition/shortened fire duration/aerial ignition - “Mass” ignition can occur through a
combination of dry fine-fuels and rapid ignition, which can be achieved using a helitorch. The conditions necessary
to create a true mass ignition situation include rapid ignition of a large open area with continuous dry fuels.

(5) Burn before large fuels cure - Living trees contain very high internal fuel moistures, which take
a number of months to dry after harvest. If an area can be burned within 3-4 drying months of timber harvest, many
of the large fuels will still contain a significant amount of live fuel moisture.

(6) Rapid mop-up - Rapidly extinguishing a fire can reduce fuel consumption and smoldering
emissions somewhat, although this technique is not particularly effective at reducing total emissions and can be
expensive.

(7) Burn before precipitation - Scheduling a prescribed fire before a precipitation event will often
limit the consumption of large woody material, snags, stumps, and organic ground matter, thus reducing the
potential for a long smoldering period and reducing the average emission actor.
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H. Minimizing emissions by minimizing the emission factor - Using burning techniques that create
a more efficient burn.

(1) Burning fuels in piles or windrows - Keeping piles dry and free of dirt and other debris
generates greater heat and therefore, the piles burn more efficiently. The piles or windrows can be made
mechanically or by hand.

(2) Utilizing a backing fire - Flaming combustion is cleaner than smoldering combustion. A
backing fire takes advantage of this relationship by causing more fuel consumption to take place in the flaming
phase than would occur if a heading fire were used.

(3) Rapid mop-up - See above.

(4) Mass ignition/shortened fire duration/aerial ignition - See above.

(5) Dry conditions - Burning under dry conditions increases combustion efficiency and fewer
emissions may be produced.

1. Air curtain incinerator (ACI) - Use of an air curtain incinerator improves combustion and
reduces emissions by introducing high velocity air into a combustion environment. As the air continuously rotates
in and over the environment, a “curtain” is created over the fire thus trapping smoke and particulate matter.
Constant airflow into and over the combustion environment allows temperatures to remain high, resulting in
relatively complete combustion of all emission products. ACIs can burn a wider variety of materials from green fuel
to red slash and produce lower smoke emissions as compared to pile or broadcast burning. They also reduce risk of
an escaped fire since the fire is contained and can be quickly extinguished if necessary.

[20.11.21.19 NMAC - N, 12/31/03; A, 4/11/11]

20.11.21.20 AMBIENT AIR QUALITY STANDARD EXCEEDENCE: The director shall have the
authority to suspend any open burning allowed under [this-Part] 20.11.21 NMAC in the event of ongoing or
projected violations of the federal, state, or local ambient air guality standards.

[20.11.21.20 NMAC - Rn, 20.11.21.15 NMAC & A, 12/31/03; A, 4/11/11]

20.11.21.21 REVIEW MEETING, HEARING ON THE MERITS REGARDING PERMIT
APPLICATIONS AND PERMITS:

A If a permit applicant is adversely affected by or disagrees with the division’s proposed decision
regarding the applicant’s permit application, the applicant may request an informal review meeting to discuss the
division’s proposed decision. The request shall be in writing or on a form obtained from the division. Within 15
working days of the applicant receiving the proposed decision, the applicant shall deliver the request to the director
and the division manager. Unless a timely request for an informal review meeting is received by the director, the
division’s proposed decision regarding the permit application shall be final. Within 10 working days after receiving
the request, the director shall hold an informal review meeting with the applicant and a division representative (e.g.,
division manager or the person issuing the proposed decision regarding the permit application) in an attempt to
resolve disagreements. Within two working days after the informal review meeting, the division representative shall
issue a final decision regarding the permit application. If the permit applicant or permittee is adversely affected by
the final decision made by the division representative, the permit applicant or permittee may follow the procedures
described in [the-feHowing-subsection] Subsection B of 20.11.21.21 NMAC.

B. A person adversely affected by the decision of the division regarding a permit application or
permit (“petitioner”) may file a petition for a hearing on the merits before the board as provided by 20.11.81
NMAC, Adjudicatory Procedures - AQCB. Unless a timely petition for a hearing on the merits is received by the
director, the decision of the division regarding the permit application or permit shall be final. [Fhepetitionshall-be
TRV dtd] d i i no a) nan 0 i a) a¥a) ar 0
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be-appealed-consistentwith-74-2-9- NMSA. ]|
[20.11.21.21 NMAC - N, 12/31/03; A, 4/11/11]

HISTORY OF 20.11.21 NMAC:

Pre-NMAC History: The material in this part was derived from that previously filed with the commission of
public records - state records center and archives.

Resolution No. 1, Air Pollution Control Regulations of the Albuquerque Bernalillo County Air Quality Control
Board, 8/6/71;

Regulation No. 1, Air Pollution Control Regulations, 6/6/73;

Regulation No. 1, Air Pollution Control Regulations, [#9473] 7/19/73;

Regulation No. 1, Air Pollution Control Regulations, 3/21/77;

Regulation No. 3, Open Burning, 3/24/82;

Regulation No. 3, Open Burning, 1/3/85;

Regulation No. 3, Open Burning, 6/16/92.

History of Repealed Material: [Reserved]
Other History: Regulation No. 3, Open Burning, filed 6/16/92 was renumbered and reformatted into first
version of the New Mexico Administrative Code as 20 NMAC 11.21, Open Burning, filed 10/27/95.

20 NMAC 11.21, Open Burning, filed 10/27/95 was renumbered, reformatted, amended and replaced by
20.11.21 NMAC, Open Burning, effective 10/1/02.
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14
4 8. staff proposed Floor Amendments 11
15 15
16 BE IT REMEMBERED that on the 9th day of 9. Direct Testimony 11
17 March, 2011, this matter came on for hearing before 16
. . . 10. Dpraft AQCB Agenda, 3/9/11 11
18 BILL GRANTHAM, Hearing Officer, at the vincent E. o
19 Griego Chambers of the Albuquerque-gernalillo County 18
20 Government Center, One Civic Plaza, NW, Albuguerque, 19 &
21 New Mexico, at the hour of 6:07 p.m. 20 §
2 21 2
. 22 -
- 23 32
= =
2 24 &
25 25
2 4
i APPEARANCES
2 For the Albuquerque-sernalillo County Air quality 1 MR. GRANTHAM: Thank you, Chairman
; Control Board: 2 Deichmann. This public hearing is being held on March
MR. JENS DEICHMANN, Chairman 3 9th, 2011, in the vincent £. Griego Chambers of the
< e CLENACHES county 4 Albuquerque-gernalillo County Government Center in
MR. AUGUST GRACE III, PE, City
5 MR. ART SHARPE, City 5 Albuquerque, New Mexico.
MR. STEVE BACA, Cgunty 3 The time is now 6:07 p.m. This is a hearing
6 DR. DONA UPSON, City
MR. JACK SULLIVAN, City 7 of the Albuguergue-Bernalillo County Air Quality
U MR. GEORGE CASTILLO, BCPC Liaison 8 Control Board to consider a petition by the Air quality
8  HEARING OFFICER:
9 MR. BILL GRANTHAM 9 Division to amend 20.11.21 NMAC, Open Burning, and
10 For the City of Albuquerque: 10 incorporate those amendments into the New Mexico State
11 MS. ADELIA KEARNEY
DEPUTY CITY ATTORNEY 11 Implementation Plan.
ik One Civic Plaza, Nw . . 8
' 12 My name 1is Bill Grantham and I am a lawyer
Albuquerque, NM 87102 H .
13 (505) 768-4530 13 and I advise the Board. I am not a member of the
v akearny@cabq. gov 14 Board, but I have heen authorized by the Board to
3
For the Environmental Health Department: 15 conduct this hearing. All of the members of the Board
&9 16 are present tonight, specifically, ™Mr. Stephen Baca,
MR, NEAL BUTT
16 Environmental Health Department 17 Mr. George Castillo, Chairman lens Deichmann, Mr. Gus
one Civic pPlaza, Nw
! 18 Grace, Dr. Margaret Menache, Mr. Art Sharpe, Mr. Jack
17 Albuquerque, NM 87102 ! 9 o
18 19 sullivan, and Dr. pona uUpson,
- . 5 WS PAGE | 5 we will begin the hearing with the testimony
20 Opening Remarks by Mr. Grantham s
21 NEAL BUTT 21 of the proponent, the Air Quality Division of the
2 DRSS USRI 7 ez Albuguerque Environmental Health Department. No other
23 NEAL BUTT, JEFF STONESIFER, ISREAL TAVAREZ,
ADELIA KEARNY, DAMON REYES 23 parties have entered an appearance in this hearing. So
e . . 24 there will be no other technical testimony; however,
Examination by the Board 11
25 25 after the Division’s testimony, we will take any
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comments from the public in support of or opposing the
Division's proposal.

so if you would Tike to testify and have not
signed up yet, please do so at this time by seeing Ms.
Nieto here at the front desk.

MS. NIETO: what's that?

MR. GRANTHAM: I am telling people, any
witnesses, members of the public, to sign up with you
if they want to testify.

MS. NIETO: Okay. Thank you.

MR. GRANTHAM: Air Board meetings do not
follow the rules of evidence as used in a court of
Taw. However, it is important for the Board to
remember that its decision must be made on sworn
testimony and evidence admitted at this hearing and
that the sworn testimony will become part of the
hearing record.

Everyone who testifies will be sworn in by
the court reporter before giving their testimony and
must identify him or herself for the record and
indicate whether they represent another person or
another organization,

After each witness has testified, the Air
Board members and I may question the witness, and after

that, any member of the audience who wishes to question
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proceed with your testimony.
NEAL BUTT
after having been first duly sworn under oath,
testified as follows:
DIRECT TESTIMONY

MR. BUTT: Thank you, Mr. Hearing Officer,
Chairman pDeichmann, Members of the Board. My name is
Neal Butt. I am an environmental health scientist with
the Air Quality Division, Control Strategies Section.

I am here in the matter of the petition to
amend 20.11.21 NMAC, Open Burning, and incorporate said
amendments into the New Mexico State Implementation
plan for air quality, or SIP. This is Air quality
Control Board Petition Number 2010-6.

So why amend open burning? The last time
that major amendments were made to the Open Burning
Rule was in 2003. Those amendments were required by
the Regional Haze Rule, specifically 40 CFR
51.309¢k) (6) (1), which requires that prescribed fire
programs must address visibility impairment from smoke
in planning and application.

The rule requires that a smoke management
program manage smoke from prescribed fires by taking
actions to minimize emissjons; evaluating smoke

dispersion; considering alternatives to fire:
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the witness may do so provided the questions are
related to their testimony, and, if necessary, I will
Timit testimony that is irrelevant or repetitive.
However, I don't think that will be necessary tonight.

After the hearing closes, since a quorum of
the Air Board is present, it's on the agenda tonight
for the Board to consider whether to adopt the
proposals that are the subject of this hearing.

I must instruct the Board that in making
these regulations in accordance with the New Mexico Air
Quality Act, Section 74-2-5(£), the Board shall give
the weight it deems appropriate to all facts and
circumstances, including, but not limited to, one, the
character and degree of injury to or interference with
health, welfare, visibility of property; two, the
public interest, including social and economic value of
the sources and those subject to air contaminants.

And before we start the hearing, if there Js
anyone in the audience who has not signed the
attendance 1ist in the back, please sign that sometime
whether or not you intend to testify or give comment
tonight.

Okay. Is the Division ready to proceed?

MR. BUTT: Yes.

MR. GRANTHAM: Mr. Butt, be sworn in and

-
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notification to the public regarding prescribed fires:
using air quality monitoring; conducting surveillance
and enforcement; and performing program evaluation.

The amended rule was submitted to EPA as a
revision to the SIP, but due to court appeal, EPA never
acted upon it. The majority of issues stemming from
these court appeals were addressed in 2008, when the
Air Board adopted amendments to the Regional Haze SIP.

The Open Burning Rule was not amended in this
action. The amended Regional Haze SIP was submitted to
EPA for approval with the understanding that they would
approve the amended Open Burning Rule along with the
Regional Haze SIP.

unfortunately, EPA was not satisfied with
some of the details of the 2003 and 2008 Regional Haze
SIPs and required that "309" states amend their SIp
again to address concerns with the S02 milestones. The
Air Quality Division is planning on proposing
amendments to the Regional Haze SIP to address these
concerns at a hearing this summer.

unfortunately, this delay in approval by EPA
of the Regional Haze SIP has delayed the approval of
the amended Open Burning Rule. This being the case,
the Air Quality Division decided to use the delay in

approval of the open burning rule by EPA to make some
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changes to the oOpen Burning Rule to make it better.

The Air Quality Division is anticipating that
the proposed amendments to the Open Burning Rule will
be reviewed and approved by EPA at the same time that
they review and approve the Regional Haze SIP and the
same time that they approve 20.11.46 NMAC, entitled
"sulfur Dioxide Emissions Inventory Requirements;
western Backstop sulfur Dioxide Training Program.”

These proposed amendments include, one,
Adding a new definition for "Broadcast Burn” to clarify
the usage of this term within the rule; number two,
Clarifying language to differentiate requirements for
"multiple event” permits from those requirements for
"single event” permits, thereby distinguishing a
large, significant event from more "run-of-the-mill”
multiple events; three, Removing the requirement that
the Department acknowledge receipt of an applicant’s
request for permit within 24 hours to relieve an
administrative burden; four, Decreasing the amount of
time that a "single event permit” shall remain valid
from one year down to one month, unless stipulated
otherwise in the permit; five, Clarifying language to
alert potential burners to the additional restrictions
placed upon them by the Bernalillo County Fire

Department, the Albuquerque Fire Department, and the
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That concludes my testimony. And I would
like to move Exhibits 1 through 10 into the record.
Aand I stand for questions.

MR. GRANTHAM: Thank you, Mr. Butt. Exhibits
1 through 10 are admitted into the record.

(AQD Exhibits 1 through 10 admitted.)

MR. GRANTHAM: Are there questions from the
Board?

Member Grace?

EXAMINATION
BY THE BOARD:

MR. GRACE: First of all, I was glad to see
that cooking or barbecuing doesn't require a permit,
but why in the regulation can’t we simply put an
exclusion that just says that rather than sort of
beleaguering the point and making people think that
maybe it might or might not be covered, because, for
example, it says, "Cooking food not intended for
resale,” but what if somebody has got a barbecue out
there, smoking some barbecue at a park or something,
why would they even have to think they need a permit?

wWhy can’'t we just exclude that sort of
thing?

MR. BUTT: Chairman Deichmann, Member Grace,

that's the way it's always been, which is not a great
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International Fire Code; six, Restricting the burning
of dead and dry weeds to only that amount allowed by
the Bernalillo County Fire Department, the Albuquerque
Fire Department, and the International Fire Code;
seven, Adding “small-Scale Fire Extinguisher Training”
to the list of conditionally allowed open burning in
Table II; eight, Deleting redundant language found at
20.11.21.21 NMAC that is now codified at 20.11.81 NMAC,
Adjudicatory Procedures - Air Quality Control Board;
and, nine, Making stylistic and formatting changes to
improve clarity and readability.

This hearing has been legally noticed as
shown by Air Quality Division Exhibits 7a, 7b, and 7c.
Comments were received from stakeholders and the
Division has responded to these comments as shown by
AQD Exhibits 5a, 5b, 5¢, 5d, S5e, 5f, and 5g.

Therefore, the Environmental Health

Department of the City of Albuquerque, by and through
the Air Quality Division, respectfully requests the
Albuguerque-Bernalillo County Air Quality Control Board
adopt amendments to 20.11.21 NMAC, Open Burning, shown
as Air Quality Division Exhibit la, as amended by Staff
proposed Floor amendments shown as AQD Exhibit 8, and
submit said amendments to EPA as a revision to the

SIP.
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answer, but that's the way the rule has been for as
long as I have been here, and I think one of the logic
points was to differentiate burning which is
significant in that first table, which can cause health
effects and affects the ambient levels: whereas, the
second table, generally speaking, won't be causing
deleterious effects unless you are affecting your
neighbors.

And so, theoretically, you could put in an
exclusion in there, get rid of the second table and
exclude cooking and fire extinguisher training and dry
weed burning and things like that, but I think it's
easier to leave in that table, because as you can see
from tonight, and, plus, the last few times we have
amended it, it's not a static table, it's fluid, things
change, restrictions get tighter, and so we have that
table as a mental place holder to put things that are
allowed and not allowed in there and move them around.

MR. GRACE: Okay. oOne follow-up.

MR. GRANTHAM: Sure.

MR. GRACE: So if someone is -- let’'s say a
business 1is doing a barbecue for some event, they have
to get a permit to operate that smoker or barbecue at
that event?

MR. BUTT: I believe so. 1I'd have to defer
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1 to one of the experts on the panel. 1 And I wondered, is that available on the City
2 JEFF STONESIFER 2 website?

3 after having been first duly sworn under oath, 3 Is it something specific, or would a

4 was questioned and testified as follows: 4  permittee need to call the City to find out if the City

5 MR. STONESIFER: Mr. Grace, let's see. 5 had issued a health alert?

6 MR. GRANTHAM: Please identify yourself. G MR. BUTT: Chairman Deichmann, Member

7 MR. STONESIFER: Oh. My name is Jeff 7 Menache, I defer to the panel on that one, too.

8 Stonesifer. 1 issue open burn permits for the City of ] DR. MENACHE: So I am talking about page

9 Albuquerque Air Quality Division. 3 three, line 55 -~ oh, no, page three, line 55, is where
10 and, okay, let's see, conditionally allowed, 10 dt's referred to, but the definition for it is given on
11 1it’s for resale. So if they are not doing it for 11 page two, line "M.” well it’s not lTine "M," it's line
12 resale, then definitely not, they don't need a permit. 12 19.
13 1f they are selling stuff, I don't know that that would |13 MR. BACA: 19. Yes.

14 fall under -- that’s kind of weird, because I don’'t 14 ISREAL TAVAREZ

15  know if it would fall under -- it’s not really covered 15 after having been first duly sworn under oath,
16 1n the open burning regulation as it is right now, 16 was questioned and testified as follows:
17  because Table II says "for resale," but there is 17 MR. TAVAREZ: Mr. Hearing Officer, Mr. chair,
18 nothing -~ or, "not intended for resale," but there is 18  M™embers of the Board, my name is Isreal Tavarez. T am
19  nothing specifically in the open burning regulation 19 an environmental health manager with the Air Quality

20 that talks about a business selling food at a -~ you 20 Division.
21  know, at a barbecue. 21 And to answer Dr. Menache’s question, when we
22 Obviously, other people within the 22 call these health alerts, we usually have a very huge
23 Environmental Health Department would regulate that, 23 Tevel of cooperation from the local media and usually
24  but as far as the smoke goes, I guess we could issue a 24 we will work with typically the public information
25  permit under number ten of Table I, "Any special 25 officer or equivalent out of the mayor’s office and

ta 16

1 condition which would otherwise be prohibited for which 1 they will help us get this information out to not only
2 there is an unusual need,” but that doesn’t really seem 2 the television stations, but the radio stations. So

3 to -- 3 that’s usually advertised that way.

4 MR. GRACE: well, I raise the question 4 Also, we do post that information on the

5 because I don't want anybody to get a permit for that. 5 website and we also send that information to our

6 I think it's stupid. 6 Citizen Contact Center or the 311 cCall Center. So that
7 MR. STONESIFER: You mean, that they 7 way, 1in case that center gets those calls, they can

g8 shouldn’t need a permit at all? 8 advise and inform, you know, the citizens calling in

9 MR. GRACE: They shouldn’t need a permit, 9 appropriately.
10 yes. 10 we do have a couple of ways that we have been
11 MR. STONESIFER: vYes. well, it is kind of 11 sending out the information. One of them is we will
12 strange that it mentions something for situations where | 12 oftentimes utilize -- there is a Tistserv that’s been
13 food is not intended for resale, but it’s silent on 13 created to notify individuals with regard to Air Board
14 situations where people are selling. 14 matters, we will send out through that mechanism, and
15 MR. GRACE: Okay. 15 then a way that probably needs to be revisited and is a
i6 MR. GRANTHAM: Let’'s start with Dr. Menache. 16  Tittle bit outdated, but we have a collection of fax
17 Questions? 17  numbers from community centers and public schools and
18 DR. MENACHE: I had a couple of questions 18 so forth, not only for Albuquerque, but in the
1%  about just sort of different things. 19 metropolitan area, which includes sandoval and valencia
20 So my first question is on page three at line |20 Counties.
21 55, actually, where the health alert is referred to, 21 so we will fax out a notice to those
22 which then goes back to the preceding page, on item 22 individuals. so, definitely, there are other ways. We
23 "M," as in “"Margaret,” where "'Health alert’ means an 23 have not even begun to start exploring utilizing the
24 air pollution alert, warning, or emergency issued by 24 other technology, tweeting and so forth, but,
25  the Department.” 25 definitely, those are, I think, options that we will be
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continuing to explore to figure out ways that we can

g

we have got three departments that we have to apply for

2 get that information out, because we do have the 2 permits, but when we apply for a waiver, "Department”
3 technology -- there 1is technology available to be able 3 means "Environmental Department"?
4 to get information out instantaneously, but those are 4 MR. TAVAREZ: Mr. Hearing Officer, Chairman
5 the methods that we currently utilize to get health 5 Deichmann, Member Sullivan, your assessment is correct.
& alert information out. 6 MR. SULLIVAN: Okay.
7 DR. MENACHE: Thank you. From the same -- 7 MR. GRANTHAM: Member Sullivan --
8 that same section on page three, so it's section € at 8 MR. SULLIVAN: And the other part of that is,
4 the bottom of the page, and it says that open burning 9  you know, how are they going to apply for a waiver two
10 s allowed -- open burning that is allowed to be 10 weeks prior to this?
11 suspended during specific things "unless a waiver has 11 MR. BACA: This is a good example -~ if I may
2 been issued.” 12 just interrupt, this is a good example of what Member
13 I am wondering what sort of situation in 13 Grace was speaking to. A lot of us work in
14 which there is a health alert and it's a no burn period 14 environments, situations, where there are written
15 we would give a permittee a waiver to burn, anyway. 15 procedures, and those are important and useful, but
16 MR. TAVAREZ: That's a good question. I am 16 it's also incumbent on us to realize that after a
17 not aware that we have ever issued a waiver, but we 17 certain period of time, you need to step back and
18  would -- there would probably have to be some real 18 really consider a complete rewrite of some of those
19 dmpressive needs or requirements for us to be able to 19 procedures.
20 grant that waiver, but I am not aware that we have ever |20 Now, I am not —- I wouldn't be in a position
21 had to grant a waiver in the history and in my 21 to judge that, but I would offer, respectfully, that
27 experience with the program. Maybe before I joined the |22 the point that Member Grace made, as exemplified by the
23 pivision. There could have been something in the early |23 question Member sullivan asked, +is a good example of
24 1990s, mid-1990s. 24  where this may be that kind of an opportunity.
25 DR. MENACHE: It just seems a little 25 MR. GRANTHAM: Mr. Sharpe?
8 20
1 counterintuitive maybe, that you would want to allow 1 MR. SHARPE: Yes. 1I'd like to maintain that
2 someone to burn and then you had a health alert and no 2 taking sections "C" and "D" together makes no sense
3 burn for the city, in general. 3 whatsoever. I mean, how in the world are you going to
4 MR. TAVAREZ: Something that comes to mind 4 ask for a waiver two weeks in advance of -- I mean, do
5 might be a religious ceremony possibly. 5 you have a Ouija board that can know when there is
6 DR. MENACHE: Uh-huh. & going to be a no burn night? That doesn't make any
7 MR. TAVAREZ: I'm trying to think as you are 7  sense.
8 asking the guestion. That's something that we might be 8 MR, BUTT: Chairman Deichmann, Member
9 able to, you know, grant a waiver for. $ Sullivan -- I mean, Member Sharpe, the new language for
10 DR. MENACHE: Yes. 10 "p" 1is not "D." I just moved it over from where it was
11 MR. SULLIVAN: On the same subject of this 11 in 15. I can't say that it makes sense and I
12 waiver, on the following page, page four, item "D,” 12 definitely see your point because T have been inside
13 "The burner may apply for a waiver by submitting a 13 this rule for a long time now.
14  written application for waiver to the Department at 14 Before we proposed these amendments, the
15 TJeast two weeks prior to the planned burn project.” 15 waiver referred you to 20.11.21.15 NMAC and then you
16 From what we have said -- first of all, I am 16 had to go look at it and see what a waiver was, and,
17  not quite sure what "Department” we are talking about. 17 for some reason, it never came up in the last few times
18 MR. TAVAREZ: Mr. Hearing Officer, Chairman 18 that we amended this rule that that didn't make sense,
1% Dpeichmann, Member Sullivan, the "Department” referenced |19 and I was trying to make it more efficient and
20 1in these regulations refers to the City of Albuquerque 20 expedient instead of making you have new -- or a burner
21 Environmental Health Department. 21 go hunt through Section 15 to try to find out what a
22 MR. SULLIVAN: Okay. Although it says that 22 waiver consists of and how you comply with the Taw.
23 throughout this, that they have to apply for permits 23 I thought I would make it easier for people
24 with the Environmental Department and the Bernalillo 24 and move "F” up to where we are talking about waivers,
25  Fire Department or the Albuquerque Fire Department. So |25 but as to whether or not it makes sense and what the --
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where we were with the waiver, I couldn’t say unless 1 you go with the rule that's inside, but in this case,
the panel has an example. But that section "D" is 2 the definition of "Department" in Part 1 doesn't
moved straight from Section 15. 3 conflict. It's more jurisdiction.
MR. GRANTHAM: Mr. Butt, I'd like to ask one 4 MS. KEARNY: Mr. Chairman, if I might address
clarifying question. Then, Dr. Upson, if you have a 5 Member sullivan?
question, we will go to that. 3 MR. GRANTHAM: Please.
Regarding the question about the use of the 7 ADELTA KEARNY
word "Department," would it clarify matters to use the 8 after having been first duly sworn under oath,
word "Division" in that context of whom to apply for g was questioned and testified as follows:
the waiver to better clarify this not being the fire 10 MS. KEARNY: Adelia Kearny, Deputy City
department or another department? 11  Attorney. And as we were just saying, if you look on
MR. BUTT: If you want to propose that, that 12 page one of the proposed amended reg, under 7, in
would be fine. Generally, in this rule, unless it says 13  addition to the definitjons 1in Section 20.11.21.7,
"Albuguerque Fire" or "Bernalillo County Fire" in 14 "pefinitions," those apply unless there is a conflict,
front of it, the "Department" means "Environmental 15 but when you look at that section, there is a good
Health Department," but if it makes it clearer, that 16 definition at 7.
would be fine. That's how it appears sometimes in this 17 If you would Tike to do that for clarity, you
rule. 18 could, by floor amendment, pick up the definition and
MR. GRANTHAM: A1l right. Dr. Upson? 19 just repeat it in the definitions of 21, or, as he
DR. UPSON: Okay. Thank you. T think my 20 said, you can do a floor amendment and just substitute
question was mostly answered, but just two comments. 21 the word "Division" for "Department" throughout.
One is that 1in regard to barbecues and 2 MR. SULLIVAN: Tt confused me.
things, there have been jurisdictions that have 23 MR. GRANTHAM: Chairman Deichmann, do you
outlawed use of lighter fuel, for example. So I think 24 have a question?
it makes sense to keep it as a separate exclusion. 2 MR. DEICHMANN: Yes. well, mine was going to
And for the waiver, the example that you 1 be exactly the same thing that Member Sullivan brought
2 mentioned is for religious purposes, and I could see 2 up. And so I am not clear what the proposal was now,
3 that a group might apply and have time for a waiver 3  whether we are substituting "Division" for "Department"
just in case it was going to be a no burn night at the 4 or "Department" for "Division," but one way or another,
S time when they were going to do the burn. 5 it seems like we need to have that consistent.
6 That's it. 6 Then if there is potential for confusion
MR. GRANTHAM: oOkay. I think Chairman 7 between this department, the Environmental Health
Deichmann had a question first -- 8 Department, and the fire department, then we have made
MR. DEICHMANN: Wwell, go ahead. 3 that clear. So I don't know if we can clean that up
MR. GRANTHAM: -- then Mr. Sullivan. 10  readily or not, but I would certainly ask for some
MR. DEICHMANN: Thank you. 11  suggestions from staff on that.
MR. SULLIVAN: I just want to note that we do |12 MR. BUTT: Mr. Hearing officer, Chairman
have a definition of "Division" in the "Definitions" 13 Deichmann, I would suggest not replacing "Department"
section, but we don't have a definition of 14 with "pivision" because it could have unintended
"Department.” I mean, if you want "Department" to 5 consequences, and in a lot of these rules, "Department"
mean "Department,” your department, that's okay, but 16 and "Division” have a -- there is a nuance between the
17  then let's add a definition in there. vYou have got one |17 differences.
18  for "pivision," and, of course, we don't use "Division" 18 so if you really think it's unclear to people
19 too much in here, we use "Department.” 19 that are reading this rule, my suggestion would be to
20 MR. BUTT: Mr. Hearing Officer, Chairman 20 add "Environmental Health" in front of anywhere in the
2 Deichmann, Member Sullivan, "Department" is defined in 21 rule where it says "Department," and that way, there is
22 20.11.1 NMAC, General Provisions, and there is a caveat 22 no -- I mean, because it would take me some time to go
23 1in all of your rules that says you can look at the 23 through here Tine by Tine and make sure there is
24 definitions inside the rule or you can look to the 24 nothing weird about changing the words "Environmental
5 definition, this is Part 1, and if they conflict, then 25 Health pepartment" to the "Air Quality Division."
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There is a high likelihood that it will

change the mearing of the rule. But if you want to

approval?

I am not asking it well because I am not

3 have the words "environmental Health” placed in front 3 really sure how to ask 1it, but it seems like there
4 of anywhere where it says "Department,” T don’t think 4  needs to be some kind of connection that that’s part of
5 that would cause any problem at all. 5 what this is saying, is that it needs to be connected
é And then in terms of the waiver, it’s up to & or consistent between the two entities, but I don’t
you. If the Board feels that they want to get rid of 7 know exactly what it is that would tell you, the
the waiver, that’s up to you. Again, I can’t tell you 8 Environmental Health Department, that that connection
one way or the other on that. 9 has happened.
MR. GRANTHAM: Other questions from the Board | 10 MR. BUTT: well, as far as whether or not we
at this time? 11 know of this happening, I am not sure, but I know that
br. Menache? 12 we made concerted effort to make it crystal clear that
13 DR. MENACHE: waivers actually appear 13  unless you are in compliance with all three
4 throughout this pretty extensively. So I don't know 14  departments, then you shouldn't burn.
5 whether -- I mean, I guess maybe it should just stand. 15 And so that's why I put extra language in the
As I read it, it reads sort of awkwardly. 16  permitted -- when you are applying for a permit. Just
And I think as Member Sullivan brought up, 17 because we say it's all right because we Took at the
the +issue of how would you know two weeks ahead of 18 weather and we don't think it's a problem, that doesn’t
time, which I also was questioning in other places, 19 matter --
partly because you only need to request a permit a week 20 DR. MENACHE: Right.
ahead. 21 MR. BUTT: -- because Bernalillo County Fire
So it you have only requested the permit a 22 Department also has to make sure it’s right for safety
23 week ahead, how would you request a waiver two weeks 23  reasons, and if you are inside the city limits, you're
24 ahead? 24 going to have to make sure the Albuquerque Fire
MR. BUTT: Mr. Hearing Officer, Chairman 25 Department thinks it's safe.
1 peichmann, vice Chairman Menache, I couldn’t say. 1 That's why I put extra language in there, to
That’s historical, that wording. Our proposed wording 2 make sure, and I don’t know if, necessarily, we are
3 doesn't change anything about waivers or the stringency 3 going to call the fire department or they are going to
of waivers or what they are used for. The language is 4 call us, they might, but, I mean, that table, and,
5  moved closer together so it makes it easier for people 5 also, I made that table, and, also, the next table,
to know how they get a waiver however they are going to 6 crystal clear that you have to comply with those other
use it. 7 two departments.
DR. MENACHE: I guess maybe in terms of 8 DR. MENACHE: Right.
clarity and fine-tuning the language, I mean, I 9 MR. BUTT: And I also wanted to make -- list
understand that things are historical, but maybe some 10  some example in 14 for people who don't happen to have
more thought, I don’t know whether a second round or 11 the International Fire Code handy of all the
whatever would be appropriate the next time it comes up | 12 restrictions that you might find in there so that a
for revision, sort of align that with what's actually 13 Tight should go on, and if people are reading this rule
going on ~- 14  that if you are inside the city, then you probably
15 MR. BUTT: oOkay. 15  shouldn't be burning anything except a few weeds or hot
16 DR. MENACHE: ~- somehow. And then my -- I 16 dogs or -~
17 think it's my last question, when you -- on page five, 17 DR. MENACHE: Don't burn those.
18 section "B,” where it's the person seeking a permit 18 MR. BUTT: ~- something like that.
1% shall deliver a list of information, and I am not -~ I 19 DR. MENACHE: But then you wouldn’'t -- you
20  think I didn't see, I have gotten a bit confused 1in 20 are just telling people that they need to comply with
21 this, about fire department approval, and I know that 21 whatever else they need to comply with, it's not part
22 there is language throughout here in different places 22 of the information they need to provide to you, but if
23 about not doing anything that the fire department 23  you find out somehow that they didn’t comply, you might
24  wouldn't approve of, but is there some formal -- I 24 fine them?
25 mean, how do you know that you have got fire department |25 MR. BUTT: Wwe can cite them and fine them if
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1 they don't ask their local fire department whether +it's 1 DAMON REYES

2 all right for them to burn, and that's what it says 2 after having been first duly sworn under oath,

3 here, if you are in violation, if you don't consult 3 was questioned and testified as follows:

4 them, you are in violation of the rule. And so all 4 MR. REYES: Chairman Deichmann, br. Menache,

5  three of us can cite them. 5 what enforcement goes to do, I will give you a recent

6 DR. MENACHE: But you're not requesting that 6 example, we had a facility who was doing an open burn,

7 they provide you any information that indicates that 7  we got complaints, we went out there, they were burning

8 they have or have not sought that approval? 8 material that is not allowed, basically trash.

G MR. STONESIFER: Dr. Menache, no, we don't 9 we cited them under our regulation for our

10 request that. When I get calls from public citizens, 10 wviolations. we did not go and cite them for any City
11 the first thing I ask them is are they 1in Bernalillo 11  of Albuguerque Fire Code violations. we let the

12 County or are they in the city, and there is a little 12 Albuguerque Fire Department pursue those. They are far
13 bit different procedure for Albuquerque versus 13  more knowledgeable than we are on their fire code. Wwe
14 Bernalillo County. 14 just make them aware of the illegal burning.

15 Both fire departments require permits, and 15 DR. MENACHE: oOkay. So then the process 1is
16 there is a burn line, that's 468-7200, that -- it's a 16 really like someone files a permit, you walk them

17 recording, and if there are going to be high winds or 17  through what they need to do to be sure that they are
18 if it's drought, they will say no burning for that 18  complying, and then really enforcement depends almost
19 day. and if it is okay to burn on that day, the next 19  on receiving the complaint, because it's sort of not --
20 thing they need to do is check for any permits that 20 I mean, it's not like a factory or an industry where
21 they might need from the fire departments. 21  you're going to have like stack emissions or
22 And once they have got all that cleared, they |22 something. So 1it's a little more random that way
23  need to call the fire department before they drop the 23 maybe.
24  match, because, you know, someone is going to see the 24 MR. REYES: cChairman peichmann, Dr. Menache,
25 smoke, call it in, and you don't want the fire 5 we get the complaints, they come in through 311,

- 3%

1 department running out there when there 1is a real 1 sometimes we get call-ins, we have also have gotten

2 emergency somewhere else. 2 those just from doing surveillance. vYou know, they

3 And that's what you do for the City, is you 3 come 1in in different avenues.

4 call their fire dispatch number, and that's on their 4 DR. MENACHE: oOkay. Thanks.

5 website, I can't remember the number off the top of my 5 MR. GRANTHAM: Chairman Deichmann?

6 head, but for the County, you need to call the county 6 MR. DEICHMANN: Thank you, Mr. Hearing

7 fire marshal, and that's 468-1300 or 468-1310. 7 Officer.

3 Does that -- 8 Mr. Butt, going back to the waiver question,

9 DR. MENACHE: So that's the person who has 9 I am wondering, first of all, we heard that it's rarely
10 the permit is supposed to do those things? 10 ever requested, anyway. S$o we have got a lot of
11 MR. STONESIFER: Yes. 11  verbiage involved in something that may not really be
12 DR. MENACHE: So when you issue a permit, you |12 all that, you know, relevant to what actually happens.
13 give them a list of instructions that this is what 13 But what I am wondering is if, indeed, there
14 vyou're supposed to do? 14 s some valid reason for a waiver at some point or

15 MR. STONESIFER: No. I kind of tell them 15 another, then, obviously, you can't anticipate needing
16 over the phone. 16 it because of health alerts and such.

17 DR. MENACHE: But you provide them that 17 Could the request for the permit be aligned
18 information 1in some way so they know how to go about 18 with a condition, let's say a conditional request for a
19 doing that? 19 waiver, so that at the time that the burn is to occur,
20 MR. STONESIFER: Yes. 20 if there is, in fact, a health alert, then you have got
21 DR. MENACHE: And then enforcement really 21 a waiver in place, and, if not, then it’'s moot?
22 just depends on if somebody catches them doing 22 MR. BUTT: Wwhat do you guys say?
23  something and you check it and it's not done properly? 23 MR. STONESIFER: Chairman beichmann, I think
24 MR. STONESIFER: Damon Reyes, here to my 24 the main reason that we would issue a waiver would be
25 left, can answer what enforcement does. 25 if a high school was doing a bonfire and they knew the
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night it was going to happen, say it was going to
happen on December 3rd and they are scared that a no
burn might be called and so they ask two weeks ahead of
time if they can have a waiver just in case there is a
no burn, that may or may not be granted. That's up to
the Director of the Environmental Health bDepartment.

And I guess it might be granted, because what we are

o =N w Ny

o

to necessarily burn in your fireplace, but they may be
able, if they wanted the waiver, that religious group
or that high school could still burn that bonfire that
particular night.

MR. GRANTHAM: I have a bigger picture
question that 1'17 ask now.

MR. BACA: Yes.

8 really concerned with during a no burn is, you know, 8 MR. GRANTHAM: You talked earlier about the
S 100,000 chimneys going rather than one individual S relation of this open burn requirement with regulation
10 bonfire going. So it might be granted. I can't say 10 and the delays in that SIP approval have provided more
11 that for sure. 11 time to make these types of changes.
12 MR. GRANTHAM: Can I ask a question on that? 12 So my question is, are these changes -~ is
13 MR. DEICHMANN: Yes. 13 anything -- any of the proposed changes being driven by
14 MR, GRANTHAM: A1l right. I'd like to ask a 14  EPA requirements for SIP approval?
15  follow-up question to that waiver issue. 15 And the reason I ask that is that it seems
16 It's not clear to me, is a waiver only 16 the Board has a lot of questions if you know the waiver
17 applicable to the -- is it only relevant when there is 17  requirement and the effects on barbecues and cooking
18 a health alert? 18 and things of that nature; whereas, the SIP
19 Are you only requesting a waiver to be able 19  requirements, it's my understanding, go more to, you
20 to conduct open burning during the times of the health 20 know, large scale forestry, wild land fire burning,
21 alert, or can a waiver be from the provisions of the 21  those type of things.
22 open burn regulations more generally? 22 So I guess I'm trying to get at if the Board
23 MR. BUTT: Mr. Hearing Officer, I defer to 23  isn’'t able to reach resolution on these issues
24 the panel on that one, too. 24  regarding the waivers and the barbecues, is that going
25 MR. STONESIFER: That would be during no 25 to -- what is going to be the effect on this SIP
34 16
1 burn, there might also be a health alert out, but the 1 approval?
2 waiver would be from the no burn. 2 MR. BUTT: Mr. Hearing officer, there won't
3 MR. TAVAREZ: Mr. Hearing Officer, if I may. 3  be -- they are not EPA-driven and they are not mandated
4 I think maybe a point of clarification. No burn nights 4 and it won't necessarily have an impact on the Regional
5 are typically called, you know, to be proactive in the 5 Haze SIP.
& sense that if -- typically, it's Mr. Stonesifer, our 6 what I was trying to drive at during that
7 staff meteorologist, will evaluate what the monitors 7 slide is that the last time you amended opening burning
8 are reading and what the predicted weather patterns are 8 was in 2003, and the only reason why we did it in 2003
% going to be. And, essentially, if an inversion is 9  was to comply with the federal Regional Haze Rule and
10 predicted, it's appropriate to mesh. So say not allow 10  we were ordered to do it and we didn’t have a choice
11  burning that night. 11 when we submitted the SIP in 2003 to EPA and then they
12 Now, a no burn could also involve a health 12  have been sitting on it since then.
13 alert now, if the pollution levels went high enough, 13 Now, this is the third time that we are going
14  but a no burn doesn’t always necessarily include or 14 to propose changes to the Regional Haze SIP coming up
15 dnvolve calling health alert. 15 din 3June, and so I thought that since they have not
16 So I don’t know if that helps kind of clarify | 1é approved it and they are going to be reviewing open
17  the question that you were asking. 17 burning along with Part 46 in the Regional Haze SIP all
18 MR. GRANTHAM: So then a waiver could be from 18 1in one action, then I am assuming, but I have not
19 the no burn requirement? 19 gotten concurrence from EPA, but I am understanding
20 MR. TAVAREZ: That's how I read it, reading 20 that they are going to review all three and approve all
21 the regulation, it would allow, say, burning of a 2 three in the same action in the same Federal Register.
22 bonfire for either, you know, a high school or a 2z And so this gave us a window of opportunity
23 religious ceremony, that type of thing, and they would 23 that if anyone on staff has been collecting problems
24 be able to go and burn even though other individuals -- 24 and issues and things, rules, as we always do, and just
25  if we called a no burn that night, you wouldn’t be able 25 certain sections, are intimate with certain rules, and

KATHY TOWNSEND COURT REPORTERS
505-243-5018






AQCB MEETING, 3/9/11

.
so they have to use them on the ground, and so they

make a 1ist or notations as they go along things that
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39
try to bring some of these sections together, we

actually get to see what does work or what's

3 bother them and things that don't work, and that was 3  contradictory. So I appreciate it. And, also, I

4 the case here. 4 recognize it's a lot easier to second-guess what

5 Since they never approved the 2003 5 somebody else has done than to do something from

& amendments, we figured there was a window of 6 scratch. So I appreciate it. And we will see what the

7 opportunity to change anything that was a problem for 7 Board decides afterwards. But I would like to get back

&  the Department or the Division or even for 8 to kind of the micro Tevel here for a minute just to

9 stakeholders, open it up, do whatever we want, and then 9 pose these questions so that depending on how the Board
10 send it out to EPA. 16 acts, perhaps we can get those addressed later on.

11 so if the Board is uncomfortable with the 11 Going back again to the waiver guestion, I am
12 uncertainty and the history of the waiver, then they 12 still troubled by the sequencing and the logic there,
13 could recess the hearing. I am not sure what the legal 13 or if there was a logic there, or maybe not, and they
14 way to do it is, but if you want to -- I don’t even 14  just kind of developed that way, which is maybe what it
15  know, we might have to go all the way to closing the 15 sounds like. Excuse me.

1€ hearing and renoticing and re-releasing a public 16 But since the way it's written right now as
17 redraft. 17  proposed, the burner would have to request the waiver
18 That's going to exceed the scope of the ad, 18 two weeks 1in advance, on what basis would the

19 probably, if you guys want to start changing the waiver |19 Department make a decision on that waiver when they
20 reguirements. I would need a legal opinion on that, 20 would have to make that decision prior to, ostensibly,
21 but the thrust is if you want to delay, pause, start 21 or at least possibly, a health alert on a particular
22 over, it's not going to cripple Regional Haze. 22 day?
23 And I don’t know if I can make a June hearing |23 Say that the application is requested, or,
24 for open burning or not, it might have to be 3uly 24  you know, made on December 1 for an event on the 1l4th,
25 before we can do all the notice requirements if you 25 and, you know, the 14th 1is when a health alert comes

1 guys want to have us readdress the waiver issues and i up, you know, but we didn’t know this before the 1st,

2 the commercial cooking issues and come back with 2 or maybe even the 12th, I don’t know, it just creates a
3 another draft, but it could take a number of months, 3  problem as far as how the decisions are made, on what

4  but it’s not going to hurt Regional Haze, per se. 4  basis, and could we get this, you know, reformulated

5 MR. GRANTHAM: Thank you. That's helpful. 5 into a more integrated approach?

& And I am not trying to scuttle your rule here. I just 6 MR. BUTT: Mr. Hearing officer, Chairman

7 wanted to try to see what the implications are for 7 beichmann, the way I would see +it, and I will have to

8 decisions tonight. 8 defer to the panel in a moment, would be that I

9 And I guess my opinion at this time would be 9 wouldn’t anticipate that we give a waiver to a health
10 that the types of changes that have been at least 10 alert because I would think that would be an
i1 implied in the discussion wouldn’t go beyond the scope 11 dimminent-type problem.
12 of the notice, but, on the other hand, might take 12 And I know those words are strung together in
13  considerable amount of time to hammer out in a coherent |13 that first part, and I can’t say for sure, because I am
14 way so that the rule still works as a whole. So that 14  not an archival historian, to tell you how this works,
15 will be up to the Board to decide, whether to undertake |15 but I can see a scenario where someone would call for
16 that or basically remand for further rulemaking 16 an event where it's a no burn night, call where it

17 process, but we are kind of getting ahead of ourselves 17 might not be that serious to have a burn on a no burn
18  here. 18 night, Tike we mentioned before, the bonfire or
19 So I will ask the Board now if there are 19 possibly some of the events that are mentioned in Table
20 additional guestions regarding the rule. 20 I, like if they are doing tests at Kirtland where all
21 MR. DEICHMANN: Thank you, Mr. Hearing 21 those rocket motor tests or gas tests or something like
22 officer. 22  that go on, and if it takes a lot of scheduling and
23 Mr. Butt, first of all, I appreciate the fact |23 Tlining up material to do it on one day and it would be
24 that you brought this forward to us and we get to 24 harder for them to move it, I could see that as a
25 review it all. And it sounds 1ike from your efforts to |25 scenario, or any number of things where you have to
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1 line up a lot of things for that one day, maybe even a 1 That's all I have to say.
2 prescribed burn, or who knows what. 2 MR. GRANTHAM: Dr. Menache?
3 SO I am not sure because I don't -- I have 3 DR. MENACHE: Thank you. I think, actually,
4 never been given one since I have been here. But I can 4 on the waiver, I think you would have to be -- there
5 envision hypothetically a scenario where you plan 5 would have to be some kind of condition, though,
& something in the future and it's so important, either & because, otherwise, everybody who wanted a permit would
7 financially or for some other reason, you don’'t want it 7 say, "well, gosh, I might need a waiver,” and then, all
8 to be shut down just because there is a cold air 8 of a sudden, you have got 20 bonfires running that one
9 dnversion that night, especially if we have a lot of S night, but I think that some kind of waiver that could
10 wmoney involved or a lot of planning involved for that 10 be integrated into the permit, itself, would be good.
11 one night. 11 My remaining question had to do with, on page
12 So that's how I would envision it, but if 12 seven, it’s in the section with smoke management, and
13 they have another answer, I would entertain it. 13 it has got some conditions about what the burner will
14 MR. GRANTHAM: Any of the other witnesses 14 do in order to sort of do some monitoring.
5  want to address that? 15 MR. BACA: what 1ine 1is it?
16 MR. STONESIFER: We were just discussing that |16 DR. MENACHE: It starts with line 22, "The
17 it might be feasible to have a waiver for no burns as 17 burner shall,” and, "only burn during times when the
18 long as there 1is not a concurrent health alert, you 18 ventilation index category is rated ‘good' or
19  know, at the same time, because a lot of the times when 19 ’better.’'” The way to calculate the ventilation index
20 we call a no burn, it's ahead of time, we are expecting |20 category appears in Section 20.11.21.17.
21 conditions to be bad, and when you call the no burn, it |21 So it might be nice to reference that that's
22 actually helps keep the air pretty clean across the 22 what you're supposed -- that you, as the burner, are
23 city, but having one bonfire may not cause a huge 23  supposed to be calculating this thing. and the same
24 problem; whereas, if the air is already really bad and 24  thing happens on line 29, although it's a little
25 there is a health alert out, then you may want to 25 different, but on line 29, it says that the burner is
44
1 prevent that bonfire. 1 going "to conduct visual monitoring and document the
2 MR. DEICHMANN: So that would require some 2 results in writing.”
3 changes in the wording, anyway, okay. 3 Is that like a formal presentation that goes
4 MR. STONESIFER: Yes. 4 back to the Environment Department, then, or is there
5 MR. DEICHMANN: Thank you. 5 some record-keeping requirement?
6 MR. GRANTHAM: Member Sharpe? 6 And I presume this is specifically for people
7 MR. SHARPE: It seems to me sections "C” and 7 doing large burns, so, presumably, they have got
8 "D” just could use a 1ittle work, where somebody 8 density measuring equipment?
9 reading it can get the idea that, "Hey, you know, I 9 MR. BUTT: Mr. Hearing Officer, Chairman
10 would really Tlike if the conditions were such that if 10 Deichmann, vice Chairman Menache, all these
11 there is a no burn night, I would really like to have 11  requirements are because of the Regional Haze. So all
12 a" -- "1'd like to apply for a waiver while I am asking |12 the requirements -- yes, there are record-keeping
13 for the permit.” 13 requirements and monitoring and it's very prescriptive,
14 MR. BUTT: Uh-huh. 14 these burns, and they are for large burns, prescribed
15 MR. SHARPE: I mean, just a Tittle wording 15 burns, one is over 1,000 cubic feet and over 1,000
16 Tlike that could cover -- you know, takes care of the 16 acres, and prescribed burn two is even bigger than
17 problem, in my view, and then if it’s not a no burn 17 that, very large scale.
18 night, it’s so the guy has a waiver, big deal, he 18 DR. MENACHE: So this would be sort of common
19  didn't need it, anyway. 19 dinformation or common knowledge for someone at that
20 You know, that’'s what I think you need to do, 20 Tevel?
21 just change the wording on those two, maybe combine the |21 MR. BUTT: It might be, but, also, if you
22 two sections and say, you know, "Hey” -- your high 22 read through the rule, it will tell you what you have
23 school bonfire, for example -- "we would like to have a |23 to do, and, plus, the people who are going to he doing
24 waiver in case the conditions are such that night.” 24 this are going to be the Forest Service, and they are
5 Takes care of the problem. 25 ntimately involved with Regional Haze and open
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burning.

DR. MENACHE: So they wouldn't need a
reference to a later part of this regulation that says,
“Here is how to calculate t"?

1'd be

surprised that nothing in subsection “B" refers to that

MR. BUTT: It wouldn't hurt.
section, but if it doesn’'t, it wouldn't hurt it.

DR. MENACHE: oOkay. Thanks.

MR. STONESIFER: Actually, Dr. Menache, the
weather Service calculates the ventilation index
categories, and maybe we need to go back and change
this smoke management part, because what I have
actually been asking the Forest Service to do up in the
sandia Ranger District is follow the new policy that's
been issued by the New Mexico Environment Department
that does allow them to burn under poor or fair
conditions, but it dramatically limits the amount that
they can burn.

And as ventilation conditions get better,
they can burn more and more. It's a more complex
policy that suits their needs better, in addition to
keeping the air clean. It's a real nice policy. And I
can give you a copy of that if you want to look at it.

DR. MENACHE: So in that case -- because this

sort of tells you what you have to do to calculate. Is
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Part 82, Section 29, that, "The Hearing officer may
allow the record to remain open for a reasonable period
of time following the conclusion of the hearing for
written submission of additional evidence, comments and
arguments, and Proposed Statement of Reasons."

So that might be an option the Board would
want to consider here, which would allow the Division
to make additional refinements to the proposal without
having to completely start from scratch and renotice
this.

So, in addition, there is an option under the
procedural regulations for a Hearing officer's Report,
that the Board could direct me to file a report "which
identifies the issues addressed in the hearing,
explains the testimony, and makes a recommendation for
Board action and shall be filed with the hearing clerk
within the time specified by the Board.”

So I guess I would ask first of the Board if
they would Tike to allow the record to remain open and
also get the Division's input on whether that's an
option that they would be disposed towards.

MR. DEICHMANN: You want to ask the Board
first or the Division?

Chairman

MR. GRANTHAM: Yes. Correct.

Deichmann, I think it would be appropriate to make sure
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this in this other section? That's on page ten. It
says go to this website and select this zone.

MR. STONESIFER: Yes.

DR. MENACHE: Calculate the mixing height as
appropriate.

MR. STONESIFER: The weather Service actually
does that for them.

DR. MENACHE: Does that, okay.
MR. GRANTHAM: Are there other questions from
the members of the Board?

Seeing none, I will ask if there is anybody
in the audience who would Tike to ask questions of the
Division's witnesses? There appear to be no
questions.

Ms. Nieto, has anybody signed up for
comment?

MS. NIETO: No.

MR. GRANTHAM: No public comment. Before I
close the hearing, there appear to be a number of
unresolved issues. T would like to point out to the
Board that another option, rather than simply making a
decision on the proposal before you tonight, including
any amendments you may want to make, is to allow the
record to remain open for a specified length of time.

And that's allowed by the procedural regulations at
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18
that that's the Board's desire before proceeding.
MR. DEICHMANN: oOkay. I will weigh in. And
I would say that I would prefer the first option that
you proposed, leaving the hearing open or the record
open to allow additional information, amendments, to
the proposed rule.

MR. GRANTHAM: And I should clarify that they
are not mutually exclusive. You can Teave the record
open, get more evidence and argument, and then have a
Hearing Officer's Report, and I am not necessarily
advocating for that. I am just saying that that's an
option. But the first decision is whether to allow the
record to remain open.

MR. DEICHMANN: Could I ask, what's a
reasonable time?

MR. GRANTHAM: I guess a typical reasonable
time, in this context, I would suggest, would be 30
days. We want the Division's input on whether that's
reasonable in their opinion.

MR. BUTT: Mr. Hearing Officer, 30 days would
be reasonable for a Hearing officer’'s Report, but it
would not be reasonable to fix the rule. Tt's going to
take -- I don't know how Tong it's going to take to fix
it. I mean, I am hoping it won't take too Tong, but I

can't guarantee I would have it fixed in 30 days.
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MR. GRANTHAM: Would you consider 60 days to

i

open.

2 be reasonable? 2 MR. GRACE: It's basically all the
3 MR. BUTT: Yes. 3 alternatives together that you recommended, 60 days
4 MR. DEICHMANN: Reasonable with respect to 4 plus the Hearing officer’s Report?
5 the rules? 5 MR. GRANTHAM: Wwell, yes, if there is a
6 MR. GRANTHAM: Yes. I think the rules allow & Hearing officer’s Report. Sorry. Obviously, this is
7 discretion and I think 60 days is sufficient, not an 7 the first time we have had to use these procedures, so
8 dnordinate amount of time for the extent of changes, 8 we are kind of learning as we go, but, "The decision
S given the Division’s work load as a whole. 9 will be made 60 days after the later, the close of the
10 MR. DEICHMANN: So could I ask, procedurally, 10 record or the Hearing Officer's Report.”
11 how that works in terms of making that decision, i1 So I guess what we need to do tonight is
12 because if we leave the record open, do we then -- does |12 establish the schedule of First when the additional
13 the Board make the decision after we leave the record 13  evidence will be admitted, and the bivision has
14 open, but close the procedure? 14  indicated that 60 days is a reasonable amount of time
15 MR. GRANTHAM: No. The decision on -~ if I 15 for that, then the Board would have to decide a time
1€ am understanding your question, the decision on the 16 for me, subsequent to the receipt of the evidence, to
17 merits of the rule would be made -- would not be made 17 compile the Hearing officer's Report, and then 60 days
18 at the Board meeting tonight. It would be made -- 18 after it’s received, the Board would make a decision at
19 actually, I am seeing a problem here, that "The Board 19 its meeting.
20 shall reach” -- no. we are okay. Sorry. 20 MR. DEICHMANN: Can I ask, what is the value
21 "The Board shall reach its decision on the 21 of the Hearing officer's Report in this particular
22 proposed regulatory change within 60 days after the 22 situation?
23 later, the close of the record or the date the Hearing 23 MR. GRANTHAM: Wwell, hopefully, it would
24  officer’s rReport is filed." 5o we would need to make a |24 compile and synthesize the information presented at the
25 decision 60 days after receiving the additional 25 hearing and evaluate the initial evidence. I guess
50 52
1 evidence from the Division, which would be 120 days 1 until I would see the additional evidence submitted by
2 from now. 2 the Board -- I mean, the Division and the form that it
3 MR. DEICHMANN: But what I am wondering is, 3 takes, it's hard to say what value added there would
4 when does the decision -- when is the decision made to 4  be. Hopefully, there would be some, but that decision
5 leave the record open, within the context of this 5 needs to be made before you see the Hearing officer’s
& hearing or after? 6 -~ I mean, before you see the additional evidence.
7 MR. GRANTHAM: Correct, that needs to be made 7 But, basically, you would bring it all together, I
§ before I close the hearing tonight. 8 would give my recommendations on what the Board's
9 MR. DEICHMANN: So we just poll the Board, is S decision should be.
10 that what we do? 10 MR. DEICHMANN: But you did mention that
11 MR. GRANTHAM: That would be helpful. 11 that’s optional. So the alternative would be for the
12 MR. DEICHMANN: oOkay. Member Grace? 12 Division to come back with their additional changes and
13 MR. GRACE: Once the record is left open, 13 clarifications and then just -- well, we wouldn't
14 will the Hearing officer's Report include what looks to |14 reopen the hearing, but we would then allow that into
15 me Tike four major items, you know, the cooking issue, 15 the record and we would just proceed from there?
16 the Division/Department, the waiver, and something 16 MR. GRANTHAM: That's correct.
17 else. 1 forgot. 17 MR. DEICHMANN: I am just wondering if the
18 DR. MENACHE: The visibility, is that the one |18 Hearing Officer's Report is really necessary 1in this
15 you were getting at? 19 particular situation.
20 MR. GRACE: But the Hearing Officer’s Report, 20 MR. GRANTHAM: That's a good gquestion. It's
21 would it include some suggested changes based on the 21 not an extremely complex case. There is not, you know,
22 input? 22 days of testimony to sift through.
23 MR. GRANTHAM: Yes. If the Board directs me 23 MR. DEICHMANN: A1l right.
24 to file a report, it would include my recommendations, 24 MR. GRANTHAM: It may well be that the Board
25 and that's a separate decision from leaving the record 25 will be perfectly, you know, well-advised in making its
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1 decision just based on the additional evidence that the 1 MR. GRACE: Aye.

2 Division provides. 2 DR. UPSON: Aye.

k! MR. DEICHMANN: So then I have one more 3 MR. BACA: Aye.

4 question and then I will ask for anyone else. 4 MR. SULLIVAN: Aye.

5 As an alternative, then, to a Hearing 5 MR. SHARPE: Aye.

6 officer’s Report, or maybe regardless, would we want to [ DR. MENACHE: Aye.

7 leave specific directions to the Division with respect 7 MR. DEICHMANN: Aye.

8 to the items that we would like addressed, as Member 8 MR. GRANTHAM: Those opposed? So the hearing

5 Grace was enumerating? 3  record shall remain open for 60 days, and unless there
10 MR. GRANTHAM: Yes, I think that would be 10 are objections or additional Tast-minute instructions
11 appropriate and helpful. 11 to the Division, I will close the hearing at this

12 MR. DEICHMANN: Thank you. 12 time.

13 MR. BACA: I believe we have spoken to that 13 MR. BUTT: Not close it, just recess it.

14 1in the gquestions that have been posed and they are on 14 MR. GRANTHAM: Good point.

15 the record. I guess I would suggest that this -- a 15 MR. BACA: I have just one question before we
1€ question of staff, do they need some more specific 16 close it, and this doesn't have anything to do with the
17 feedback than what's on the record right now? 17  staff, but I think it’s <incumbent on the members of

18 MR. DEICHMANN: I was just thinking that -+t 18 this board to articulate their questions and concerns
19  wouldn't hurt to just summarize all that, because it's 19  in a pretty timely manner.
20 been a rather extended discussion, and we could at 20 what are the provisions -~ what would be the
21 Tleast help them out by giving a summary of that and 21 provisions for reviewing this ahead of the actual
22 then they probably would go through the record, anyway. 22  meeting? In other words, can we -- I know that staff
23 MR. BACA: And I am very comfortable with 23 now has 60 days to explore some revisions. So I would
24 that; however, I would -- I'd be concerned that we 24 assume that would mean that it's unlikely that the
25  might miss something if we didn't make sure that the 25 Board would see it before three months from now, and I

4 56

1 record was part of the feedback to staff. 1 don't know that their -~ I didn't read any provisions

2 MR. DEICHMANN: Uh-huh. 2 in the instructions for having this material ahead of

3 MR. GRANTHAM: well, yes, the staff will have 3 time, but I think it's dincumbent on us to not wait

4 access to the transcript of this hearing. 4 until the night of the hearing to craft our guestions.

5 MR. BUTT: Yes. 5 MR. GRANTHAM: Generally, there is a

6 MR. GRANTHAM: But as Chairman Deichmann 6 prevision that all documents to be considered by the

7 says, I think if there are specific points that the 7 Board have to be provided, I guess, 15-some days before

8 Board members want to make sure that are covered, it 8 the Board meeting.

S  would certainly be helpful to get highlights. 9 MR. BACA: That's right.

10 MR. BACA: Sure. 10 MR. GRANTHAM: And I'm going to clarify that
11 MR. GRANTHAM: Member Sharpe? 11 when you get the additional evidence -~ well, once the
12 MR. SHARPE: My opinion is that we have had 12 evidence is submitted, within the 60 days, at that

13 so much discussion about this that I think they know 13 time, the record is closed. So at the next hearing, we
14 dog-gone well what our problem is and I bet they could 14  would go into deliberations based on the record before
15  fix it pretty easily. we don't need to make this more 15 you as we normally do tonight.

16 complicated than it is. 2Just give Neal a chance to -- 16 MR. BACA: Yes.

17 ™Mr. Butt the chance to rework those couple of sections 17 MR. GRANTHAM: So there won't be a further

18  and let him bring it back to us. 18 questioning of the Division at that time. So it would
19 MR. GRANTHAM: oOkay. with that, I guess what 19 be solely based on the record.
20 I will do here is -- well, first, Chairman Deichmann, 20 MR. BACA: And my only point is to just
21  you were going to poll the -~ or you asked for a poll 21 challenge us to make sure that we get some feedback to
2 of the Board of whether the hearing record should 22  staff, since we only have one more chance at this
23 remain open. 23  before having to refile, to get those comments to staff
24 So I guess all those in favor of leaving the 24 1in enough time to get us something that we could work
25 hearing record open signify by saying aye. 25  with.
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MR. GRANTHAM: Actually, Member Baca, now is

ot

it until the June meeting, anyway.

the time to make those comments. After we adjourn here 2 MS. KEARNY: Does that fix that?
tonight, other than the additional evidence -- 3 MR. BUTT: No.
MR. BACA: Fifteen days before the next 4 MR. DEICHMANN: So it's later than 60.
5 meeting, is my understanding. 5 MR. GRANTHAM: Yes. Are there any objections
6 MR. GRANTHAM: If I am not mistaken, unless I & at this point from the Board to adjourning the hearing
am confusing this with an EIB requirement, but I 7 with the provision that the pivision has 60 days to
3 believe there is a general requirement that any 8 submit additional evidence and arguments?
documents considered by the Board have to be presented 9 MR. DEICHMANN: I have just one guestion.
to the board fifteen days before the meeting at which 10 Do we need to resolve the question about the
they are considered. 11 Hearing Officer's Report within this context?
MR. BACA: Yes. 12 MR. GRANTHAM: You do not need to resolve
MR. GRANTHAM: Right. So you’ll have at 13 that within the confines of the hearing.
Teast fifteen days to review additional evidence, but 14 MR. DEICHMANN: Okay.
15 there will be no opportunity for additional questions 15 MR. BUTT: Mr. Hearing officer, can you
16 afterwards. 16 clarify that it's going to be left open for 63 days
17 MR. BACA: Exactly. And my only point is, 17 until the May meeting?
18 and I apologize for not making it more clearly, that 18 MR. GRANTHAM: well, it was my understanding
19 that is a challenge to us, is to make sure that we 19 from Ms. Kearny's comment that it really wasn't
20 review that material in a timely manner ahead of the 20 relevant whether it's 60 or 63 days, but if --
21  meeting, so that if we have some issues that finally 21 MR. BUTT: Okay. 60 is fine then.
22 are reviewed that night, it's something that we can 22 MR. GRANTHAM: oOkay. Let the record show the
23  take some action on. 23 meeting is adjourned at -- the hearing is adjourned at
24 MR. GRANTHAM: Okay. Thank you. Sorry. I 24 7:30 p.m. Thank you.
2 misunderstood. 25 MR. BUTT: Thank you.
o8 60
MR. BACA: No. I am sure you did not. I am 1 (Proceedings adjourned at 7:30 p.m.)
2 sure it's just a comment on my inability to articulate 2
my challenge. 3
MR. BUTT: Mr. Hearing Officer, if the Board 4
does decide to go that way, then the Division would 5
& request that you make it until the May meeting, which 6
7 would be 63 days, provided that would work out 7
8 logistically better, the May meeting. I think it works 8
9 out to 63 days. ]
10 MR. GRANTHAM: oOkay. $o the record shall 10
11 remain open until May 3rd, was it? 11
iz MR. BUTT: May 1l1lth. 12
3 MR. GRANTHAM: Yes. Ms. Kearny? 13
MS. KEARNY: Mr. Hearing officer, Members of 14
the Board, clarification. The Hearing Officer's 15
reference to the record remaining open for 60 days does |14
not mean that the meeting has to be held within 60 17
days, correct? 18
MR. GRANTHAM: Correct. 18
MS. KEARNY: So the 63 days, I am not sure 20
how that matters, because if the record closes in 60 21
22 days, you don't have to have the meeting that day. 22
23 MR. GRANTHAM: Right. 23
24 MS. KEARNY: Or before that day. 24
25 MR. GRANTHAM: Because we wouldn't consider 25
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1 STATE OF NEW MEXICO

3 COUNTY OF BERNALILLO

4 I, DENISE KOPAN, the undersigned Court

5 Reporter, HEREBY CERTIFY that the foregoing hearing was

6 recorded by me by machine shorthand; that I later

7 caused my notes to be transcribed under my personal

8 supervision; and that the foregoing is a true and

9 accurate record, to the best of my ability, of said
10  proceedings.
11 I FURTHER CERTIFY that I am not a relative or
12 employee of any of the parties or attorneys involved in
13 this matter and that I have no personal interest in the
14 final disposition of this matter.
1

5 DATED this 14th day of march, 2011.
16 ;
1 Original Signed
18 R
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21
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Conditionally Allowed Open Burn Notification

City of Albuquerque

Environmental Health Department

Air Quality Division

11850 Sunset Gardens S.W., Albuguerque, New Mexico 87121
Phone: (505) 768-1972 Fax: (505) 768-1977

AQD EXHIBIT

13

PENGAD 800-631-6989

/

i

This form shall be filled out completely to provide notification to the Department for the purposes described
in 20.11.21.14 NMAC, Table II and these open burns shall comply with local fire and safety codes.
Please sign and send the completed notification to the address above, or fax to (505) 768-1977, or send via
email with electronic signature to gdingman@cabq.gov and jstonesifer@cabg.gov. Please notify your local
fire authority prior to any open burning.

Date(s) the burn will be conducted:

Date received by Air Quality Division:

Submittal Date:

L. Requester’s Agency (If Applicable):
2 Requester’s Name: - Requester’s Title:
3 Mailing Address:
4, Requester’s Telephone Number:
5 Requester’s Fax Number: Email:
6 Location where burning is to be conducted:
Physical Address:
Coordinates (Optional): Latitude Longitude, or
UTM North UTM East

Please check one:

[] City of Albuquerque [] Village of Los Ranchos [] Village of Tijeras

[] Village of Alameda [] Bernalillo County (Unincorporated)

7 Please select the type of burning which best describes the open burn.

[] Cooking food not intended for resale (This type of burning has no restrictions on the time of day
burning can occur). Please describe:

[C] Recreational or ceremonial bonfires (This type of burning is restricted to burn 11:00 am to 3:00
pm October 1% through March 31%). Please describe:

[] Dead and dry weed removal, hot torch weed control provided that the amount of non-piled
vegetative material shall not exceed 10 acres per day. Piled vegetative material, including
material gathered in a pit or open container, shall be no more than 1,000 cubic feet of pile
volume per day. (BURNING IN EXCESS OF THESE DAILY LIMITS IS SUBJECT TO
“SMOKE MANAGEMENT; PRESCRIBED BURNS; WILDFIRES, 20.11.15 NMAC)
(Please select one below)

[] Private residential property [ | Commercial property [ ] Industrial property
8. Number of acres to be burned: Volume of pile to be burned:
Conditionally approved burn notification form -1-

April 29, 2004






¢

. AQD EXHIBIT

16

PENGAD 800-631-698!

City of Albuquerque ;;g;;;i;;;g;

WFiiTTy
LT pe,
&7
by
- .‘
.
L
iRt
FrrsTiig

el | - Environmental Health Department VIR
% -7 i i o L) ER ;’
e N il Air Quality Division %, LOSLEt s
L e S e L
AR 11850 Sunset Gardens SW N
Martin J. Chévez, Mayor Albuquerque, NM 87121 John R. Soladay, Director
Bernalillo County

Smoke Management Program

COMBINED SMP I AND II STATEWIDE VENTILATION WAIVER
FOR BROADCAST AND PILE BURNS

This waiver for burning under fair or poor ventilation conditions is valid for all SMP I and SMP II burns
registered in Bernalillo County. Burners do not need to send a waiver request to use this waiver. This waiver
may be rescinded or modified at any time by the Air Quality Division (AQD). The following conditions apply
to this waiver:

Table 1: Conditions of This Waiver

Condition Description of Condition
Category
1. For burns planned under poor conditions, burner registration submitted to the AQD must
. indicate the prescribed wind directions under which the burn will be done. Burning shall
Planning oy : s s
i be d.one only w1.th1n the spe@ﬁed ranges of parameters sent to the Division.
. 2. Notify local residents and visitors in advance of the planned burn.
prepatation 3. Copies or descriptions of all public notification documents used for the project shall be
made available for the AQD to inspect.
4. Track the ventilation index for the burn project using the Excel form provided by AQD.
Tracking Submit this form to AQD with the tracking form following the end of the burn project.
and 5. Visual monitoring of the plume shall be recorded hourly. The direction, height, color and
monitoring character of the plume as well as the prevailing wind direction shall be noted.
6. Instrument monitoring may be required on a case-by-case basis.
7. Reports summarizing daily burn accomplishment and hourly visual monitoring shall be
Reporting faxed to the AQD the day following the poor ventilation condition burn day.
8. Daily reports shall also summarize any complaints received and the responses to the
complaints.
9. No burning shall be done on Fridays, Saturdays, or Sundays if the ventilation is Poor.
10. Blacklining in preparation for burns is allowed under this waiver under any ventilation
conditions.
11. If wind direction is toward residential areas and the smoke is heavy, ignition shall be
stopped as soon as it is safe to do so.
Burning 12. For those pile burns less than five miles to a population, fire must be extinguished when
specifics crews leave the burn project site. Piles shall not be left smoldering. For the purposes of
this waiver, “‘extinguish” means the chunking and/or raking together of the pile as it burns
to ensure a clean hot burn.
13. The ventilation tables (Tables 3 and 4, below) describe ignition hours and maximum
amount that is allowed to be burned with this waiver.
14. In order to reduce cumulative impacts of smoke, if poor ventilation conditions are
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expected the day after a day that burning under this waiver is planned, use the ventilation
index table as if today’s ventilation index were 10,000 knot-feet lower than today’s
predicted value. (This will be done by a simple subtraction of 10,000 knot-feet from
whatever today’s predicted ventilation value is. See Table 2 for examples of how to
calculate today’s ventilation. While in poor ventilation, this calculation be done daily,

and based on Tables 3 and 4, you will adjust your acreage accordingly.)

Table 2: TWo Eiamples of how to use the ventilation tables

? . . 7 ] .
Today’s TomoFrow s Y?ur calculation for today’s burn day for: Acres you can burn
7 predicted Maximum Burn Area-Recently burned (last 2-3
Ventilation s . for today (from
] Ventilation years). Forested understory mainly grasses and .
Forecast: ] . L tables below):
Forecast: , litter, small twigs:
POOR ; _
30,000 knot-feet POOR 39,000 knot ft — 10,000 knot ft = 20,000 knot ft 100
POOR ; _ ..
25,000 knot-feet POOR 2§,000 knot ft — 10,000 knot ft = 15,000 knot fi Blacklining only
Table 3: Ventilation Table for broadcast burns
| Maximum Burn Maximum Burn
Area Recently burnt Area
Minimum Maximum Bumn | ° (last 2-3 years) Forested arca, Earliost Ignition to
Ventilation Index | Area Grasses and | Forested understory, preferably with start time be stopped
(knot-ft) Herbs (acres/day) | mainly grasses and large diameter by
litter, small twigs wood removed
| (acres/day) (acres/day)
Fair .. | - . .
40,000-59,999 Unlimited | Unlimited Unlimited sunrise sunset
30,000-39,999 500 ! 200 100 9 AM 3PM
25,000-29,999 400 ; 150 75 10 AM 3 PM
20,000-24,999 300 | 100 50 11 AM 3 PM
19,999 or lower | Blacklining only | iBlacklining only Blacklining only 11 AM 2PM
!
Table |4 Ventilation Table for pile burns
Minimum Ventilation Maximum Burn Volume . . .
Index (knot-ft) (cubic feet/hour) Earliest start time Ignition to be stopped by
Fair o ) '
40,000-59,999 Unh%mted sunrise sunset
30,000-39,999 - 50,000 one hour after sunrise one hour before sunset
25,000-29,999 30,000 9 AM 3 PM
20,000-24,999 20,000 9 AM 2PM
]
i
Ventilation Waiver for SMP I and II ' Page 2 of 2

Rev. 10/30/2008







ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD
NOTICE OF HEARING AND REGULAR MEETING

On June 8, 2011, at 5:30 pm, the Albuquerque-Bernalillo County Air Quality Control
Board (Air Board) will continue a public hearing first opened on March 9, 2011, in the
Vincent E. Griego Chambers located in the basement level of the Albuguerque-Bernalillo
County Government Center, One Civic Plaza NW, Albuquerque, NM.,

The hearing will address: Proposal to amend 20.11.21 NMAC, Open Burning, and
incorporate an amended 20.11.21 NMAC into the New Mexico State Implementation
Plan for Air Quality (SIP).

The Air Board requested that some modifications be made to the Air Quality Division’s
proposed “Public Review Draft, 12/22/10”. These revisions have been incorporated into
the “First Amended Public Review Draft, 3/25/2011”, which is available at
http://www.cabg.gov/airquality/agcb/documents/20 11 21nmac-first-amended-
publicreviewdraft-3-25-11.pdf

Proposed changes include: 1. New definitions for “Department” and “Director” to clarify
the usage of this term within the rule; 2. Clarifying language regarding requests for a
waiver to the ‘no-burn’ restriction; 3. Expanding “Conditionally Allowed Open Burning”
by removing disqualification for cooking food “not intended for resale”; 4. Making

stylistic and formatting changes to improve clarity and readability.

Following the hearing, the Air Board will hold its regular monthly meeting during which
the Air Board is expected to consider adopting the proposed amendments to 20.11.21
NMAC, and incorporating the amended regulation into the SIP.

The Air Board is the federally delegated air quality authority for Albuquerque and
Bernalillo County. Local delegation authorizes the Air Board to administer and enforce
the CAA and the New Mexico Air Quality Control Act, and to require local air pollution
sources to comply with air quality standards and regulations.

Hearings and meetings of the Air Board are open to the public and all interested persons
are encouraged to participate. All persons who wish to testify regarding the subject of the
hearing may do so at the hearing and will be given a reasonable opportunity to submit
relevant evidence, data, views and arguments, orally or in writing, to introduce exhibits
and to examine witnesses in accordance with the Joint Air Quality Control Board
Ordinances, Section 9-5-1-6 ROA 1994 and Bernalillo County Ordinance 94-5, Section
6.

Anyone intending to present technical testimony is required by 20.11.82 NMAC,
Rulemaking Procedures - AQCB, to submit a written Notice Of Intent (NOI) before 5:00
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pm on May 24, 2011 to: Attn: Open Burning Hearing Record, Mr. Neal Butt,
Albuquerque Environmental Health Department, P.O. Box 1293, Albuquerque, NM
87103, or in person in Room 3023, 400 Marquette Avenue NW. The NOI shall identify
the person’s name, address and affiliation.

In addition, written comments to be incorporated into the public record should be
received at the above P.O. Box, or Environmental Health Department office, before
5:00pm on June 1, 2011. The comments shall include the name and address of the
individual or organization submitting the statement. Written comments may also be
submitted electronically to nbutt@cabg.gov and shall include the required name and
address information.

Interested persons may obtain a copy of the proposed regulation at the Environmental
Health Department Office, or by contacting Mr. Neal Butt, Albuguerque Environmental
Health Department, P.O. Box 1293, Albuquerque, NM 87103, or by phone 768-2660, or
by e-mail at nbutt@cabqg.gov , or by downloading a copy from the City of Albuquerque
Air Quality Division website.

NOTICE FOR PERSON WITH DISABILITIES: If you have a disability and/or
require special assistance please call (505) 768-2600 [Voice] and special assistance will
be made available to you to review any public meeting documents, including agendas and
minutes. TTY users call the New Mexico Relay at 1-800-659-8331 and special
assistance will be made available to you to review any public meeting documents,
including agendas and minutes.
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