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ALBUQUERQUE-BERNALILLO CO{ffl_TY -
AIR QUALITY CONTROL BOARD 


IN THE MATTER OF THE PETITION TO REPEAL CURRENTLY EFFECTIVE 20.11.41 
NMAC, AUTHORITY TO CONSTRUCT; ADOPT A PROPOSED REPLACEMENT 20.11.41, 
CONSTRUCTION PERMITS; AND INCORPORATE THE REPLACEMENT 20.11.41 NMAC 
INTO THE NEW MEXICO STATE IMPLEMENTATION PLAN FOR AIR QUALITY 


Air Quality Division, 
Environmental Health Department, 
City of Albuquerque, Petitioner 


AQCB Petition No. 2012-6 


First Amended Petition to Repeal Currently Effective 20.11.41, Authority to Construct; Adopt A 
Proposed Replacement 20.11.41 NMAC, Construction Permits; and Incorporate The 
Replacement 20.11.41 NMAC into the New Mexico State Implementation Plan (SIP) for Air 
Quality 


The Environmental Health Department of the City of Albuquerque, by and through the Air 
Quality Division (AQD) asks the Albuquerque-Bernalillo County Air Quality Control Board (Air 
Board) to repeal currently effective 20.11.41 NMAC, Authority to Construct; attached as AQD Exhibit 
#1a; adopt a proposed replacement 20.11.41 NMAC, Construction Permits, attached as AQD Exhibit 
#1b; and incorporate the replacement 20.11.41 NMAC, Construction Permits, into the New Mexico 
State Implementation Plan (SIP) for Air Quality. This Petition includes a request for a hearing on 
these matters and permission to provide a court reporter and hearing officer for the hearing. 


The New Mexico Air Quality Control Act (Air Act), NMSA 1978, §§74-2-4 and 74-2-5.B(1) 
[1967 as amended through 2008] authorizes and requires the Air Board to adopt, amend and replace 
air quality regulations; and to adopt air quality plans (i.e. SIPs) under NMSA 1978, §74-2-5.B(2). The 
Air Act at NMSA §74-2-7, authorizes and requires the Air Board to adopt regulations regarding 
issuance of minor stationary source air quality permits. 


As grounds, Petitioner states the following: 


1. The currently effective 20.11.41 NMAC is an outdated regulation. Significant changes 
have been made to the Air Act since 1994 when 20.11.41 NMAC was last substantively amended. For 
example, the Air Act generally requires AQD to make a final decision regarding a construction permit 
application within 90 days of the application being deemed complete. Although AQD follows the 90-
day timeline, the present wording of 20.11.41 NMAC provides 120 days, which is inconsistent with 
the Air Act. Therefore, 20.11.41 NMAC should be changed to be consistent with applicable 
requirements of the Air Act. 


The Air Act and the currently effective 20.11.41 NMAC include minimal wording regarding 
hearings or meetings that may be held before the AQD makes a decision about a pending permit 
application. Although public information hearings (PIHs) are not required by the Air Act, the AQD 







has adopted increasing outreach, notice and other activities regarding PIHs on a policy level. The 
expanded processes are not included in the currently effective 20.11.41 NMAC. 


The Air Act at NMSA 1978, §74-2-4.C, requires air quality standards and regulations within 
Bernalillo County to be "not lower than those required by regulations adopted by" the state 
Environmental Improvement Board (EIB). Therefore, AQD compared the currently effective 20.11.41 
NMAC to the EIB regulation 20.2.72 NMAC, Construction Permits, and is proposing amendments to 
bring the two rules into alignment. 


As part oftheir review of20.11.41 NMAC, AQD surveyed other jurisdictions to see how their 
permitting programs operated, which has led to proposed changes to many aspects of AQD's 
permitting process. 


AQD has also reached out to stakeholders. For the 2008 effort, AQD hosted two stakeholder 
review meetings (one for the public and one for the regulated community), followed by five 
stakeholder work group meetings. This outreach resulted in many constructive changes being made to 
AQD's proposed draft before its release as the "20.11.41 NMAC Public Review Draft 9/23/08" 
(PRD). The PRD was attached to 'AQCB Petition No.2008-2' and labeled "Petition Exhibit #2-
Proposed Replacement Part 41". Both documents were filed on September 23, 2008. 


2. The AQD received extensive input from the Environmental Protection Agency's Region 6 
Office in 2008. However, their lead reviewer subsequently retired, and due to a combination of other 
circumstances, the Department's priorities shifted, thereby postponing this rulemaking effort until 
now. During the interim the AQD continued to evaluate the permitting program, and in 2012 made 
further improvements to the "20.11.41 NMAC Public Review Draft 9/23/08", resulting in a new draft 
entitled "20.11.41 NMAC 1st Amended Public Review Draft For Stakeholder Review 7/18/12". 


To solicit Stakeholder review and comment, the AQD mailed a notice of availability of the "20.11.41 
NMAC 1st Amended Public Review Draft For Stakeholder Review 7 /18/12" to each 2008 permit 
holder and each 2012 permit holder; e-mailed individuals who participated in the 2008 
stakeholder/workgroup meetings; and all individuals subscribed to the "Air Quality Announce" 
listserve. In addition, a "Comparison Summary of Current and Proposed Albuquerque-Bernalillo 
County Air Quality Control Board Regulation for Minor Air Quality Permitting Actions, July 17, 
2012" was provided to stakeholders, which outlined the proposed changes to be made to the currently 
effective 20.11.41 NMAC. Stakeholder comments were accepted from July 19th to August 17th, 2012. 
AQD received many comments and has responded to them in writing, making more changes to the 
draft as a result. Changes incorporated into the "1st Amended Public Review Draft, 10/30/12"to 
address these stakeholder comments are documented in the AQD's written responses to individual 
stakeholders, which will be included in the City of Albuquerque's Notice of Intent to present technical 
testimony. 


AQD Exhibit #1a (see attached) is the currently effective regulation, 20.11.41 NMAC, Authority To 
Construct, proposed to be repealed. AQD Exhibit #1b (see attached) is the proposed replacement 
regulation 20.11.41 NMAC, Construction Permits: "1st Amended Public Review Draft, 10/30/12". 
Within this draft, changes made to the "20.11.41 NMAC Public Review Draft 9/23/08" are indicated 
by single underline and single strikeout (i.e. 'redline strikeout'). Changes made to address stakeholder 
comments, as well as further refinements made by the AQD, are indicated by double underline and 
double strikeout. AQD Exhibit 1c (see attached) is the "Comparison Summary of Current and 
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Proposed Albuquerque-Bernalillo County Air Quality Control Board Regulations for Minor Stationary 
Source Air Quality Permitting Actions, October 30, 2012". This is a revision of the July 17, 2012 
version sent to stakeholders, and tracks the changes between the currently effective rule, the "20.11.41 
NMAC 1st Amended Public Review Draft For Stakeholder Review 7/18/12" and the "1st Amended 
Public Review Draft, 10/30/12". 


3. It is anticipated that the hearing will take approximately four hours or less. 


4. The proposed "20.11.41 NMAC, 1st Amended Public Review Draft, 1 0/30/12", is attached as AQD 
Exhibit #1 b, and is intended to replace the currently effective 20.11.41 NMAC, Authority to 
Construct, attached as AQD Exhibit #la. 
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CERTIFICATION 


I hereby certify that the original and 15 copies of this 1st Amended Petition to Repeal Currently 
Effective 20.11.41, Authority to Construct; Adopt A Proposed Replacement 20.11.41 NMAC, 
Construction Permits; and Incorporate The Replacement 20.11.41 NMAC into the New Mexico 
State Implementation Plan (SIP) for Air Quality, were delivered to the following person on 
October 30, 2012. 


Elizabeth Jones 
Air Quality Control Board Liaison 
Environmental Health Department 
One Civic Plaza, NW, Suite 3023 
Albuquerque, New Mexico 87102 


and that a copy was provided to: 


Bill Grantham, Attorney to the Air Quality Control Board 
at wggrantham@gmail.com 


Leonard, Director, 
E vir ental Health Department 
City f Albuquerque 
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Comparison Summary of Current and Proposed Albuquerque-Bernalillo County Air Quality Control Board (Air Board) Regulations 
for Minor Stationary Source Air Quality Permitting Actions 


October 30, 2012 


This summary highlights proposed significant changes to currently effective 20.11.41 NMAC, Authority To Construct. 


Currently Effective Proposed Regulation Proposed Regulation Purpose of Proposed Change 
Regulation, 20.11.41 "20.11.41 NMAC 1st Amended Public "20.11.41 NMAC 1st Amended Public or Addition 
NMAC, Authority To Review Draft for Stakeholder Review Review Draft 10/30/12" 


Construct 7/18/12" (incorporating Stakeholder comments 
on 7/18/12 draft) 


Does not address when a A new owner or operator who operates a No change to 7/18/12 draft. An air quality permit must be 
new owner or operator source that requires an air quality permit, obtained when a new owner or 
acquires a source that does but does not have a permit will be operator acquires and operates a 
not have an air quality required to obtain an air quality permit. source that requires an air 
permit, but the source See Subparagraph (2) of Subsection A of quality permit, but an air quality 
requires an air quality 20.11.41.2 NMAC. permit has not been issued to the 
permit. source. 
No requirement for a person Requires a person to apply for and obtain No change to 7/18112 draft. Informs permittees about the 
to apply for and obtain an air a new or modified air quality permit when federal standards that apply to 
quality permit when the the source becomes subject to a new their source and enables the 
source becomes subject to a federal standard (New Source Department to more efficiently 
new federal standard (New Performance or National Emission incorporate the federal standards 
Source Performance or Standards for Hazardous Air Pollutants). in the permit as required by 
National Emission Standards See Subsection D of20.11.41.2 NMAC federal law. 
for Hazardous Air 
Pollutants). 
No exemptions Provides an exemption from air quality Provides an exemption from air quality The exemptions are authorized 


permitting activities, including: permitting activities, including: by federal law and enable the 


• maintenance of grounds, etc. • maintenance of grounds, etc . Department and the permittee to 


• maintenance of equipment • maintenance of equipment focus on the more significant air 


• exhaust emissions from forklifts, etc. • exhaust emissions from forklifts, emissions at a source. 


• use of firefighting equipment and etc . 


• training use of firefighting equipment and 
PENGAD 800-631-6981 


training • government military activities such as 
~ field exercises • government military activities such 


• use of portable aerospace ground as field exercises m 
>< ... ::J: 


n 63 
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Currently Effective Proposed Regulation Proposed Regulation Purpose of Proposed Change 
Regulation, 20.11.41 "20.11.41 NMAC 1st Amended Public "20.11.41 NMAC 1st Amended Public or Addition 
NMAC, Authority To Review Draft for Stakeholder Review Review Draft 10/30/12" 


Construct 7/18/12" (iri.corporating Stakeholder comments 
on 7118/12 draft) 


equipment • use of portable aerospace ground 


• use of portable construction equipment 
equipment such as power generation • use of portable 8Bilstftultisll 
equipment & heaters. support equipment such as power 


• gases used to calibrate plant generation equipment & heaters if 
instrumentation the equipment is used fewer than 12 


• smaller fuel burning equipment for consecutive month~ at the same 
heating building for personal comfort. locatiQn and the eguinment does not 


See Subsection F of20.11.41.2 NMAC directly sunnort an otherwise 
regJJlated nortable stationary source 


• gases used to calibrate plant 
instrumentation 


• smaller fuel burning equipment for 
heating building for personal 
comfort. 


See Subsection F of20.11.41.2 NMAC 
"Pre-controlled emission "Potential emission rate" is used to No change to 7118/12 draft. Use of "potential emission rate" 
rate" is used to determine determine whether a permit is required if makes the regulation consistent 
whether a permit is required. emission thresholds are triggered. with both the State ofNew 
See Subsection Q of See Subsection HH .of20.11.41. 7 NMAC Mexico Air Quality Control 
20.11.41. 7 NMAC Act's (Air Act) definition of 


"potential emission rate" and the 
federal Environmental Protection 
Agency's (EPA) definition of 
"potential to emit". 
See NMSA 1978 Section 74-2-
2.P and 40 CFR §52.21(b)(4). 


No pre-application meeting The applicant is required to participate in No change to 7118112 draft. The pre-application meeting will 
required a pre-application meeting with the allow the applicant to better 


Department unless the Department waives understand the permitting 
the pre-application meeting. process and the Department to 
See Subsection A of 20.11. 41.13 NMA C better understand the proposed 
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Currently Effective Proposed Regulation Proposed Regulation Purpose of Proposed Change 
Regulation, 20.11.41 "20.11.41 NMAC 1st Amended Public "20.11.41 NMAC 1st Amended Public or Addition 
NMAC, Authority To Review Draft for Stakeholder Review Review Draft 10/30/12" 


Construct 7/18/12" (incorporating Stakeholder comments 
on 7/18/12 draft) 


project. 
No public notice The applicant is required to conduct the The applicant is required to conduct the The applicant providing public 
requirements for applicant following public notice before submitting following public notice before notice to the neighborhood 


an application for a new permit or permit submitting an application for a new associations and the 
modification: permit or permit modification: neighborhood coalitions within 


• Sends a copy of the public notice to • Sends a copy of the public notice to ~ mile of the exterior boundary 
the closest neighborhood association the representatives of the eh~sest of the property on which the 
and the closest neighborhood neighborhood associations and the source is or is proposed to be 
coalition elosest neighborhood coalitions located provides early awareness 


• Posts and maintains a weather-proof within~ mile Qfthe e~terior regarding the proposed project in 
sign at a visible location at the site or bQundar~ Qf the ~ro]Jetl~ on which their neighborhood. Posting of 
the proposed site until the the SQ:urce is Qr is JJrOJJosed tQ be the sign provides early 
Department makes a final decision located awareness to nearby neighbors 
regarding the application. • Posts and maintains a weather- regarding the proposed project. 


See Subsection B of 20.11. 41.13 NMA C proof sign at a visible location at 
the site or the proposed site until the 
Department makes a final decision 
regarding the application. 


See Subsection B of 20.11. 41.13 NMA C 
Department publishes a Department conducts the following public Department conducts the following By providing public notice to the 
public notice in a local notice: public notice: neighborhood associations and 
newspaper of general • Publishes public notice in the • Publishes public notice in the neighborhood coalitions within 
circulation and provides the newspaper of largest circulation with newspaper of largest circulation ~ mile Qf the exteriQr bQund~ 
public with at least 45 days 30 days for public comments to be with 30 days for public comments of the JJro]Jert~ on whiQh the 
to comment. submitted to be submitted source is Qr is RrQRQsed to be 
See Paragraphs (3) and (4) • Sends a copy of the public notice to • Sends Send a copy of the public located, the Department provides 
of Subsection A of the closest neighborhood association notice to the representatives of the information regarding the 
20.11.41.14 NMAC and closest neighborhood coalition eh~ssst neighborhood associations proposed project in their 


• Provides notice to all individuals and and the sl8ssst neighborhood neighborhood and how 


organizations on the list maintained coalitions within ~ mile Qf the comments can be submitted to 


by the Department exteriQr boundar~ of the RrORert~ the Department. Providing 
See Subsection B of20.11.41.14 NMAC on which the sQurce is Qr is public notice to individuals and 
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Currently Effective Proposed Regulation Proposed Regulation Purpose of Proposed Change 
Regulation, 20.11.41 "20.11.41 NMAC 1st Amended Public "20.11.41 NMAC 1st Amended Public or Addition 
NMAC, Authority To Review Draft for Stakeholder Review Review Draft 10/30/12" 


Construct 7/18/12" (incorporating Stakeholder comments 
on 7/18/12 draft) 


~ro~Qsed tQ b~ lQcated organizations on the list 


• Provides notice to all individuals maintained by the Department 
and organizations on the list provides addition public notice 
maintained by the Department to the community. 


See Subsection B of 20.11.41.14 NMA C 
Provides all interested Provides the public 30 days to submit Provides the public 30 days to submit The proposed changes include 
persons at least 45 days to written comments and evidence. written comments and evidence or to early notification of the project 
submit written comments, See Subparagraph (h) of Paragraph (2) of reguest a ~ublic informatiQn hearing by the applicant and posting of a 
evidence, or to request a Subsection B of20.11.41.14 NMAC regarding the a~~lication. sign prior to the applicant's 
public hearing on the See Subparagraph (h) of Paragraph (2) submittal of the application. The 
application. of Subsection B of20.11.41.14 NMAC Department provides enhanced 
See Paragraph (4) of notification by providing public 
Subsection A o/20.11.41.14 notice to the neighborhood 
NMAC associations and neighborhood 


coalitions within ~ mile of the 
exterior boundary of the property 
on which the source is or is 
proposed to be located. 


Therefore, 30 days is sufficient 
time for the public to submit 
written comments and evidence 
or to r~uest a ~ublic 
infQrmation hearing regarding 
the ap~lication and is consistent 
with the federal EPA 
requirements. 
See 40 CFR §51.161(b)(2). 
The Air Act requires the 
Department to make the final 
decision regarding a pending 
application within 90 days after 
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Currently Effective Proposed Regulation Proposed Regulation Purpose of Proposed Change 
Regulation, 20.11.41 "20.11.41 NMAC l 5t Amended Public "20.11.41 NMAC 1st Amended Public or Addition 
NMAC, Authority To Review Draft for Stakeholder Review Review Draft 10/30/12" 


Construct 7/18/12" (incorporating Stakeholder comments 
on 7/18/12 draft) 


the application is determined to 
be administratively complete 
(unless extended for an 
additional 90 days under specific 
circumstances), and the 
Department must have time to 
consider and potentially research 
public comment before the 
Department makes a final 
decision. NMSA 1978 §74-2-
7(B)(2)( a). 


There is no limit on how If the Department has ruled an application No change to 7/18/12 draft. Allows the Department to deny 
many times an application administratively incomplete three times, an air quality permit application 
can be ruled administratively the department shall send a letter by if the applicant does not submit 
incomplete and there is no certified mail or electronic mail to the the required information after 
mechanism for the applicant stating the permit application is three attempts by the applicant to 
Department to deny an air denied. provided the required 
quality permit application if See Paragraph (2) of Subsection A of information. 
the applicant does not 20.11.41.16 NMAC 
provide the required 
information. 
Final action on an Final action on an application must be No change to 7/18/12 draft. Makes the Air Board's 
application must be taken by taken by the Department within 90 days construction permitting 
the Department within 120 after the Department has determined the regulation consistent with the 
days or 180 days if a public application is administratively complete Air Act deadlines. 
hearing has been called from unless the Environmental Health See NMSA 1978 Section 74-2-
the date the application was Department Director grants an extension 7.B(2)(a). 
ruled complete. for not more than 90 days for good cause, 
See Subsection C of including scheduling a public information 
20.11.41.15 NMAC hearing. 


See Subsection B of20.11.41.16 NMAC 
There is no permit term and Air quality permits will be valid for 10 Air quality permits will not have an Based on stakeholder comments 
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Currently Effective Proposed Regulation Proposed Regulation Purpose of Proposed Change 
Regulation, 20.11.41 "20.11.41 NMAC 1st Amended Public "20.11.41 NMAC 1st Amended Public or Addition 
NMAC, Authority To Review Draft for Stakeholder Review Review Draft 10/30/12" 


Construct 7/18/12" (incorporating Stakeholder comments 
on 7/18/12 draft) 


the air quality permits do not years and must be renewed. expiration date and will not be required and reconsideration by the 
expire. See Subsection E of20. 11.41.19.NMAC to be renewed. Department, Construction 


Permits (minor NSR stationary 
source) will not have an 
expiration date and will not be 
required to be renewed. The 
Department has proposed in 
20.11.41.30 NMAC in the 
"20.11.41 NMAC 1st Amended 
Public Review Draft 10/30/12" 
for the Department to reopen, 
revise and reissue the air quality 
permit if, for example, the 
source becomes subject to 
additional applicable 
requirements. 


No time limit established for Establishes a time limit of 365 Establishes a time limit of365 A time limit for consecutive 
temporary relocations of consecutive days for temporary relocation consecutive days for temporary days is needed to establish how 
portable stationary sources of a portable stationary source. relocation of a portable stationary long a temporary relocation of a 


See Subsection A of20.11.41.23 NMAC source. portable stationary source can 
See Subsection B of20.11.41.23 NMAC remain at one location. 


No public notice and no Permittee must post and maintain a Permittee must post and maintain a Posting of the sign prior to the 
I posting of a sign are required weather-proof sign at a visible location at weather-proof sign at a visible location relocation provides notice to 


for temporary relocation of the proposed site prior to submitting the at the proposed site prior to submitting nearby neighbors of the 
portable stationary sources. application for temporary relocation of a the application for temporary relocation proposed relocation site. The 


portable stationary source and keep the of a portable stationary source and keep Department may require the 
sign posted until the Department makes a the sign posted until the Department permittee to also provide public 
final decision regarding the relocation makes a final decision regarding the notice to the neighborhood 
request. The Department may require the relocation request. The Department associations and the 
permittee to provide a public notice to the may require the permittee to provide a neighborhood coalitions within 
closest neighborhood association and public notice to the 0l8s0st ZS. mile of the exteriQr QQundar~ 
neighborhood coalition. neighborhood associations and of the oronertv on which the 
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Currently Effective Proposed Regulation Proposed Regulation Purpose of Proposed Change 
Regulation, 20.11.41 "20.11.41 NMAC 1st Amended Public "20.11.41 NMAC 1st Amended Public or Addition 
NMAC, Authority To Review Draft for Stakeholder Review Review Draft 10/30/12" 


Construct 7/18/12" (incorporating Stakeholder comments 
on 7/18/12 draft) 


See Subsection D o/20.11.41.23 NMAC neighborhood coalitions within 'l2 mile source is Qr is urQ~Qsed tQ be 
Qf the exterior bQundar~ Qf the uro~ert~ located. 
Qn which the source is Qr is ~ro~osed to 
be located. 
See Subsection E o/20.11.41.23 NMAC 


No public notice is required If the Department issues an emergency If the Department issues an emergency Public notice is required for 
for Emergency Permits. permit the Department will: permit the Department will: emergency permits in order to be 
See 20.11.41.22 NMAC • publish public notice in the • publish public notice in the consistent with EPA 


newspaper with the largest general newspaper with the largest general requirements for minor new 
circulation in Bernalillo County circulation in Bernalillo County source review permitting 


• provide notice to the closest • provide notice to the elssest programs . 
neighborhood association and the neighborhood associations and the See 40 CFR §51.161(b)(3). 
closest neighborhood coalition. eh~sest neighborhood coalitions 


• provide notice to all individuals and within ~ mile of the exterior 
organizations on the list maintained bQundar~ of the ~rQ~ert~ on which 
by the Department. the sQ:urce is or is ~ro~Qsed to be 


See Subsection C o/20.11.41.24 NMAC located. 


• provide notice to all individuals and 
organizations on the list maintained 
by the Department. 


See Subsection C o/20.11.41.24 NMAC 
No provisions for a permittee Technical permit revisions can be No change to 7/18/12 draft. Technical permit revisions allow 
to request technical permit requested by the permittee and approved for changes to be made to the air 
revisions and no provisions by the Department. quality permit which do not 
for the Department to See Subsection B o/20.11.41.28 NMAC increase emissions and do not 
approve technical permit reduce the enforceability of the 
revtstons. permit. Examples: a permittee 


requests a voluntary reduction of 
an emission limitation or a 
permittee requests to retire an 
emission unit. 


No provisions for general General construction permits forms can be The Department made some edits to this General construction permits 
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Currently Effective Proposed Regulation Proposed Regulation Purpose of Proposed Change 
Regulation, 20.11.41 "20.11.41 NMAC 1st Amended Public "20.11.41 NMAC 1st Amended Public or Addition 
NMAC, Authority To Review Draft for Stakeholder Review Review Draft 10/30/12" 


Construct 7/18/12" (incorporating Stakeholder comments 
on 7/18/12 draft) 


Authority-to-Construct developed and revised and general permits section to better clarify the public notice will allow the Department to 
permits (construction can be issued by the Department for requirements for both the department develop a more efficient and 
permits). similar operations, processes, and and the applicant for general consistent permitting process for 


emissions. Requirements include public construction permits. similar operations, processes, 
notice and an opportunity for public See 20.11.41.31 NMAC and emissions. 
comment and to request a public 
information hearing. The New Mexico Environmental 
See 20.11.41.31 NMAC Improvement Board minor 


permitting regulation provides 
for general permits which have 
been used by the New Mexico 
Air Quality Bureau for about 13 
years. 
See 20.2.72.220 NMAC, 
General Permits 


No provisions for accelerated Accelerated review of application can be No change to 7/18112 draft. The Air Act requires the local 
review of application. used by the Department if the applicant board (Air Board) to have a 


complies with the requirements. regulation that provides a 
See 20.11.41.32 NMAC method of accelerated permit 


processing for construction 
permit applications. -
See NMSA 1978 Section 74-2-
7.B(8). 
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