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1.0 Introduction

This Independent Monitor’s Report (IMR) follows the same format as all previous
reports. That format is organized into five sections:

1.0 Introduction;

2.0 Executive Summary;

3.0 Synopsis of Findings;

4.0 Compliance Findings; and
5.0 Summary.

The purpose of the monitor’s periodic compliance reports is to inform the Court of the
monitor’s findings related to the progress made by APD in achieving compliance with
the individual requirements of the CASA. This report covers the compliance efforts
made by APD during the tenth monitoring period, which covers February 2019 through
July 2019.

2.0 Executive Summary

Overall compliance rates improved this reporting period, with APD achieving
primary compliance in 100 percent of project requirements. This means that
as of the end of this reporting period APD has completed the policy work
required by the monitor’'s compliance methodology. Frequent readers of the
monitor’s report will realize this as an important milestone. As of the close
of this reporting period, APD has a monitor-approved policy reflective of
national practice for each of the requirements of the CASA. APD is currently
in 100 percent compliance with all primary requirements of the CASA. This
means that a policy has been written and promulgated requiring specific
steps necessary according to the CASA. Frequent readers of the monitor’s
reports will note this is the first-time 100 percent primary compliance has
been attained by APD. This accomplishment is indicative of the focused
and committed work that APD has put into the foundational step of any
significant planned change effort: establishing agreed-upon operational
requirements that must be implemented in order to achieve success in a
long-term organizational planned change process.

With primary compliance in place, APD has built a solid foundation for
moving forward with secondary (training) and operational (observed
routinely in the field) compliance processes. We are cognizant of the
focused and intense work that APD has committed to achieving primary
compliance with the first phase of this long-term reform process.

3.0 Synopsis of Findings for the 10" Reporting Period

APD has reached three major milestones during this reporting period. First, it
has produced a valid set of policies guiding field performance in all critical
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aspects of CASA-compliance. Second, during this reporting period, it has
implemented training development and documentation practices that appear to
meet CASA requirements and address national “best practices” in training of law
enforcement officers. Third, it has organized and fielded an internal data
management, analysis, and reporting process that has begun to perform the
internal audit processes necessary for long-term maintenance of the objectives
attained to date. These are major milestones, and reflect a commitment, focus,
and operational intent to become fully CASA-compliant.

APD’s policy development process has improved markedly in the last two years,
with APD now reasonably capable of identifying issues with current policy and
developing clear and sufficient guidance for field officers, supervisors, command
personnel, support personnel, and administrative oversight. The agency has
taken the first steps toward becoming a data-based “learning organization.”

APD’s internal systems are beginning to note the same operational issues noted
by the monitoring team. Unlike the first few years of CASA implementation,
APD’s internal audit and review functions are CASA-focused and data-based.

We have long noted in our on-site guidance to APD that building APD-wide
CASA-compliant systems depends on good policy; good training; good systems
monitoring and assessment capacities; and good supervisory, management and
leadership processes. The Chief and the leadership cadre have hit the mark
solidly on the policy front. Training processes have been basically rebuilt, and
APD is currently in the “growth phase” of building internalized planning,
development, organization, documentation, delivery, evaluation and supervisory
mechanisms to ensure effective and constitutional operations.

We note and document throughout this report, however, serious lapses in
internal reporting, supervision, and command oversight that are in need of
continued attention and improvement. Put simply, at this point, supervisory
processes and command oversight remain basically unchanged, or actually
moving backwards, by failing frequently to either note policy (and CASA)
violations and failing frequently to take clear and unequivocal steps to inform
officers that they have violated policy or procedures. What “corrective actions”
that do occur are often executed at the lowest levels of the disciplinary process,
e.g., verbal or written reprimands, regardless of the seriousness of the violation.
The most frequent CASA violations are also in the most crucial aspects of CASA
compliance, e.g., the widespread and unnoticed practice of many APD patrol
officers failing to activate their OBRDs when required, or even turning off their
OBRDs in the middle of a given contact. This point of failure often tends to
interdict the systems improvement process, as APD is effectively blind to in-field
violations—and for that matter, best practices—by its field personnel. These
failures are seldom noted by supervisors, and even less likely to be noted by
lieutenants and commanders.
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This is a serious and potentially fatal shortcoming in the compliance process
and needs to be addressed immediately and clearly by APD.

4.0 Current Compliance Assessments

As part of the monitoring team’s normal course of business, it established a
base-line assessment of all paragraphs of the CASA for the Independent
Monitor’s first report, (IMR-1). This was an attempt to provide the Parties with a
snapshot of existing compliance levels and, more importantly, to provide the
Parties with identification of issues confronting compliance as APD continues to
work toward full compliance. As such, the baseline analysis is considered critical
to future performance in APD’s reform effort as it gives a clear depiction of the
issues standing between the APD and full compliance. This report, IMR-10,
provides a similar assessment, and establishes a picture of progress on APD
goals and objectives since the last monitor’s report.

4.1 Overall Status Assessment

Section 4.1 provides a discussion of the overall compliance status of APD as of
the tenth reporting period. As of the end of the tenth reporting period, APD
continues to make progress overall, having achieved primary compliance in 100
percent of the applicable paragraphs of the CASA. Primary Compliance relates
mostly to development and implementation of acceptable policies (conforming to
national practices). APD is in 81% percent Secondary Compliance as of this
reporting period, which means that effective follow-up mechanisms have been
taken to ensure that APD personnel understand the requirements of
promulgated policies, e.g., training, supervising, coaching, and disciplinary
processes to ensure APD personnel understand the policies as promulgated
and are capable of implementing them in the field. APD is in 64% percent
Operational Compliance with the requirements of the CASA, which means that
64 percent of the time, field personnel either perform tasks as required by the
CASA, or that, when they fail, supervisory personnel note and correct in-field
behavior that is not compliant with the requirements of the CASA

Figure 4.1.1 below depicts APD’s compliance performance over the last ten
reporting periods. We note that there was no “conventional” IMR written for the
seventh monitoring period. Instead, given the fact that a new administration was
on-board, we spent the IMR-7 period almost exclusively on technical assistance
(TA) as opposed to actual compliance monitoring. The monitor developed and
published two “mini-reports” outlining that TA.
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Figure 4.1.1 Longitudinal Compliance Levels for Reporting Periods 1-10
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4.2 Project Deliverables

Project deliverables are defined by the Settlement Agreement governing the
parties’ response to the CASA, (DOJ, the City, APD, and the Albuquerque
Police Officers’ Association (APOA). Each deliverable is discussed in detail
below in section 4.7.

4.3 Format for Compliance Assessment

The Monitor’s Reports are organized to be congruent with the structure of the
CASA, and specifically report, in each section, on the City’s and APD’s
compliance levels as well as with CPOA, for each of the 276 individual
requirements of the CASA.

The Monitor’s Reports are structured into nine major sections, following the
structure of the Agreement:

l. Use of Force;

. Specialized Units;
[l. Crisis Intervention;
V. Policies and Training;

V. Misconduct Complaint Intake, Investigation and
Adjudication;
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VI. Staffing, Management, and Supervision;
VII. Recruitment, Selection and Promotions;
VIIIL. Officer Assistance and Support; and

IX. Community Engagement and Oversight;

All monitor’s reports deal with each of these nine major areas in turn, beginning with
APD’s response and performance regarding reporting, supervising, and managing its
officers’ use of force during the performance of their duties, and ending with APD’s
efforts at community engagement and its ability to facilitate community oversight of its
policing efforts.

4.4 Structure of the Task Assessment Process

Members of the monitoring team have collected data concerning the APD’s compliance
levels in a number of ways: through on-site observation, review, and data retrieval;
through off-site review of more complex items, such as policies, procedures, testing
results, etc.; and through review of documentation provided by APD or the City which
constituted documents prepared contemporaneously during the normal daily course of
business. While the monitoring team did collect information provided directly by APD in
response to the requirements of the CASA, those data were never used as a sole
source of determination of compliance but were instead used by the monitoring team as
explanation or clarification of process. All data collected by the monitoring team were
one of two types:

o Data that were collected by using a structured random sampling process; or
e  Selecting all available records of a given source for the “effective date.”

Under no circumstances were data selected by the monitoring team based on provision
of records of preference by personnel from the City or APD. In every instance of
selection of random samples, APD personnel were provided lists of specific items, date
ranges, and other specific selection rules, or the samples were drawn on-site by the
monitor or his staff. The same process will be adhered to for all following reports until
the final report is written.

4.5 Operational Definition of Compliance

For the purposes of the APD monitoring process, “compliance” consists of three
parts: primary, secondary, and operational. These compliance levels are
described below.

o Primary Compliance: Primary compliance is the “policy” part of
compliance. To attain primary compliance, APD must have in place
operational policies and procedures designed to guide officers,
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supervisors and managers in the performance of the tasks outlined in
the CASA. As a matter of course, the policies must be reflective of
the requirements of the CASA; must comply with national standards
for effective policing policy; and must demonstrate trainable and
evaluable policy components.

. Secondary Compliance: Secondary compliance is attained by
implementing acceptable training related implementation of
supervisory, managerial and executive practices designed to (and
effective in) implementing the policy as written, e.g., sergeants
routinely enforce the policies among field personnel, and are held
accountable by managerial and executive levels of the department
for doing so. By definition, there should be operational artifacts such
as reports, disciplinary records, remands to retraining, follow-up, and
even revisions to policies if necessary, indicating that the policies
developed in the first stage of compliance are known to, followed by,
and important to supervisory and managerial levels of the
department.

o Operational Compliance: Operational compliance is attained at the
point that the adherence to policies is apparent in the day-to-day
operation of the agency e.g., line personnel are routinely held
accountable for compliance, not by the monitoring staff, but by their
sergeants, and sergeants are routinely held accountable for
compliance by their lieutenants and command staff. In other words,
the APD “owns” and enforces its policies.

As is true in the monitor’s experience, change is never simple or quick. A great deal of
work lies ahead. The monitoring team remains committed to assisting APD command
staff by working closely with the APD in forging new, and revising old, policies;
articulating clear guidelines and practices for APD’s intensive training of the
department’s supervisors and managers; assisting APD in building assessment tools
designed to identify problematic behaviors; and advising on “best practices” that can be
adapted by APD as it moves forward in its efforts to meet the individual and global
requirements of the CASA.

4.6 Operational Assessment

APD and the City (CPOA and POB) have agreed to comply with each of the articulated
elements of the CASA. The monitoring team has provided the Parties with copies of the
team’s monitoring methodology (a 299-page document) asking for comment. That
document was then revised, based on comments by the Parties. This document reflects
the monitor’s decisions relative to the Parties’ comments and suggestions on the
proposed methodology and is congruent with the final methodology included in
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Appendix One of the monitor’s first report’. The first operational paragraph, under this
rubric, is paragraph 14, as paragraph 13 is subsumed under paragraph 14’s
requirements.

4.6.1 Methodology

The monitor assessed the City and APD’s compliance efforts during the ninth reporting
period, using the Monitor’s Manual, included as Appendix A, in the monitor’s first report
(see footnote 1, below). The manual identifies each task required by the CASA and
stipulates the methodology used to assess compliance.

4.7 Assessing Compliance with Individual Tasks

APD’s compliance with individual tasks for the tenth reporting is described in the
sections that follow.

4.7.1 Assessing Compliance with Paragraph 14

Paragraph 14 stipulates:

“Use of force by APD officers, regardless of the type of force, tactics, or
weapon used, shall abide by the following requirements:

a) Officers shall use advisements, warnings, and verbal persuasion,
when possible, before resorting to force;

b) Force shall be de-escalated immediately as resistance decreases;

c) Officers shall allow individuals time to submit to arrest before force is
used whenever possible;

d) APD shall explicitly prohibit neck holds, except where lethal force is
authorized;

e) APD shall explicitly prohibit using leg sweeps, arm-bar takedowns, or
prone restraints, except as objectively reasonable to prevent imminent
bodily harm to the officer or another person or persons; to overcome
active resistance; or as objectively reasonable where physical removal
is necessary to overcome passive resistance and handcuff the
subject;

f)  APD shall explicitly prohibit using force against persons in handcuffs,
except as objectively reasonable to prevent imminent bodily harm to
the officer or another person or persons; to overcome active
resistance; or as objectively reasonable where physical removal is
necessary to overcome passive resistance;

g) Officers shall not use force to attempt to effect compliance with a
command that is unlawful;

h) Pointing a firearm at a person shall be reported in the same manner as
a use of force, and shall be done only as objectively reasonable to
accomplish a lawful police objective; and

1) immediately following a use of force, officers, and, upon arrival, a
supervisor, shall inspect and observe subjects of force for injury or

1 Available at: https://www.justice.gov/usao-nm/file/796891/download
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complaints of pain resulting from the use of force and immediately
obtain any necessary medical care. This may require an officer to
provide emergency first aid until professional medical care providers
arrive on scene.”

Methodology

Throughout 2018, and up to the end of the IMR-9 reporting period, APD
reworked their use of force policies to integrate a new, three-tiered reporting
system. Members of the monitoring team provided extensive perspective,
feedback and technical assistance specifically related to that three-tiered
system. The CASA requirements stipulate that the use and investigation of
force shall comply with applicable laws and comport to best practices. Central
to these investigations shall be a determination of each involved officer's
conduct to determine if the conduct was legally justified and compliant with APD
policy. We have commented extensively in the past that APD’s reporting and
investigation of uses of force have demonstrated serious deficiencies that have
hindered compliance efforts. As in the past, the monitoring team also spent
significant time during the IMR-10 reporting period in processes providing
perspective, feedback and technical assistance to APD related to officer uses of
force, supervisor investigations into that force and disciplinary procedures in
which misconduct is identified. We also met with key APD personnel who have
primary CASA compliance responsibilities and provided our perspective to help
them better understand and deal with historical difficulties the agency has had
achieving compliance, and to provide ideas concerning how they could best be
addressed. While we have seen examples of our technical assistance being
implemented in certain areas, as well as an improvement with the overall
handling of use of force incidents, we still find evidence of significant force
reporting and investigation issues, as well as system and process disconnects
that will hinder Operational Compliance moving forward.

We have seen significant progress in areas of force investigations through
APD’s Internal Affairs Force Division (IAFD), and we believe if that unit is
properly staffed and given the resources it needs, APD will be better positioned
in the future when Operational Compliance determinations are more prevalent.
The current Commander of IAFD, in our opinion, is highly committed to the task
of providing the agency with honest and thorough use of force investigations
that include legitimate assessments of whether force was justified and
objectively reasonable.? As the new use of force “suite of policies” become
operationalized,® IAFD is expected to make a shift from its current role,
principally focused on uses of force already investigated, to taking on initial
investigatory responsibilities in the field. Based on our meetings with APD, we

2 Notwithstanding concerns the monitoring team has with APD’s handling of policy violations, IAFD does
an excellent job identifying violations and justifying their findings.

3 APD'’s use of force training for its new policies will likely extend to the end of the IMR-11, or into the
IMR-12, reporting period.
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are uncertain if APD is prepared to make a sustained commitment of staffing to
IAFD for them to maintain their high quality of work. While reviewing
backlogged uses of force, IAFD uncovered hundreds policy violations by officers
or supervisors that were either missed, improperly handled or both in the field.
We can reasonably predict that once IAFD begins to conduct initial use of force
investigations, they will continue to uncover policy violations at a higher rate
than field supervisors, APD must prepare itself for the work that will be
necessary to address those contemporary policy violations through its internal
affairs processes and in a meaningful way. We have commented in the past on
APD’s lack of appetite for disciplining its officers, so if a stream of new
misconduct cases is encountered, APD’s interest and resiliency for discipline will
be tested. As we comment later in this report, our review of APD’s internal
affairs function continues to reveal serious defects that hinders the proper
remediation of performance deficiencies and the application of discipline.

As we reported previously, the Monitor worked closely with the parties to write
use of force policies that can be trained and implemented in the field. The new
use of force “suite of policies” were not approved until January 2019, which was
near the end of the IMR-9 monitoring period. During the IMR-10 reporting
period, we again reviewed use of force investigations, records related to training
gaps that were previously reported, proposed training for APD’s new use of
force “suite of policies”, and reviewed internal memos and IA reports that
assisted our assessment of APD’s current CASA compliance effort. APD’s new
policies were intended to accomplish several issues related to uses of force,
including reducing the burden of investigations on field supervisors and shifting
that responsibility to IAFD. We have cautioned APD on several occasions that
we see the assessment of uses of force between the new Tiers 1 and 2 to be a
potential area of concern moving forward. In our opinion, it will be at the lower
levels of use of force classification that issues emerge, since that duty will
continue to fall on field supervisors who have demonstrated deficiencies in the
past. If the agency does not account for the possibility that field supervisors will
make improper classifications by establishing some additional layer of audit and
oversight, our experience with APD tells us that this will be an area of
vulnerability to CASA compliance.

Results

While we have seen positive strides by APD with respect to handling uses of
force, including instances where the chain of command reviewing use of force
incidents has documented performance issues, policy violations and
miscategorized uses of force, there still exists cultural, procedural, and systemic
issues that could impact Operational Compliance with respect to holding officers
accountable when misconduct occurs. Timeliness of use of force investigations
are of particular concern, and proper staffing of units responsible for CASA
related paragraphs needs to be monitored closely. Since APD intends to pivot its
use of force investigation responsibilities after it implements its new use of force
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suite of policies, to be effective, the organization will need appropriate allocation
of resources to these tasks. While the need to be detailed in the review of use
force cases is self-evident, it is apparent that the need to become proficient with
the detailed investigations of serious use of force matters requires close
oversight, keen investigative skills, and integrity regarding established policies
and procedures. We report more extensively on these observations in
Paragraphs 41-57 and 60-77.

The overall structure and standardization of training documents we now receive
are a marked improvement to when our CASA oversight began, but the academy
staff must focus on the finer points of curriculum development in order to create a
sustainable system. These finer points (i.e. proper learning objectives, valid test
questions, connecting curriculum to measures, needs assessments), are factors
that could impact Operational Compliance in the field, so APD must embrace the
need to carefully craft their training programs. We have discussed the
importance of properly mapping training objectives through the core curriculum
and to test questions within courses APD delivers (over the past few years), but
APD’s understanding of how to complete that task is still a work in progress.
These are not simply administrative exercises, but basic training development
principles that help build the agency’s capacity to sustain any reform they
achieve. We continue to see examples where deadlines supersede quality, and
when coupled with apparent staffing deficiencies, the results are administrative
mistakes and training programs that may not impact field performance in the way
APD needs. Several members of the monitoring team have led a law
enforcement academy under circumstances similar to APD. The technical
assistance and feedback that is provided originates from experience on how to
guide an agency through a reform process from a training perspective. That
said, while there is still significant work to be done, APD is better off today than it
was when the CASA oversight process began or even 20 months ago when the
new leadership took over the department.

As noted in IMR-9, the current Academy Commander was referred to past Monitor
reports where tables were provided to outline the status of numerous training gaps that
have lingered for the past three years. These gaps originate from APD’s past attempts
to deliver training for its current SOPs on use of force. At the time, the monitoring team
provided extensive technical assistance and feedback before APD began its training
and warned of issues we thought they would encounter with the training as well as
implementation of that training in the field. Despite those warnings, the department
forged ahead and essentially encountered each problem we wanted them to avoid. Itis
important to call attention to these past mistakes, since APD is again embarking on the
development and delivery of training for its new use of force “suite of policies.” APD has
a new leadership team and early in their tenure they were alerted to training gaps that
were lingering. In IMR-9 we reported that 5 training gaps were remediated and 2
additional lingered.* We report extensively in Paragraphs 86-88, but based on data

4 Training gaps related to de minimis force and crowd control were still pending at the end of IMR-9.

10
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presented to the monitoring team, we believe APD has satisfied the training needs
related to de minimis force and crowd control.

APD has finally addressed training gaps we first identified three years ago. The
current academy staff took an extended time to remediate the issues as well.
While the current APD administration was not in place when these gaps first
occurred, this should serve as a lesson for addressing future training gaps that
may emerge. To demonstrate a true capacity for overseeing its own training, we
expect APD to self-identify gaps that occur instead of waiting for people outside
the organization to point them out. When those gaps exist, if APD takes
proactive steps to remediate the issue it will be looked upon very favorably by the
monitoring team.

Conducting the use of force gap training was essential to APD’s success
because we still saw evidence this reporting period that demonstrated issues still
exist that squarely fall within the requirements of this paragraph. APD is
continuing to mature in its use of their 7 Step Training Cycle, and the use of that
training development system will help organize its work and help better manage
the training needs of the organization. We recommend that APD Academy
personnel review the feedback we provide in Paragraphs 24-36, 41-59, and 60-
77 when developing its new use of force training. WWe comment extensively on
progress APD has made and shortcomings we identified related to officer uses of
force, as well as the quality of force investigations and command level oversight
of those investigations. We will not reiterate that information here, but even with
significant strides APD is making it is also clear there is still ground to be gained
toward compliance with this paragraph.

Paragraph 14 remains in Primary Compliance since APD never achieved
Secondary Compliance with its original use of force training. Even with the
training gaps being remediated, there is sufficient evidence to demonstrate the
original use of force training, as a whole, was ineffective as significant issues with
use of force reporting and investigations existed since it was first delivered. APD
reworked its use of force “suite of policies,” so we will assess their training of
those policies and revisit a Secondary Compliance determination during the IMR-
11 reporting period.®

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.2 Assessing Compliance with Paragraph 15: Use of Force Policy
Requirements

5 APD’s new use of force system adds a new level of force that impacts reporting, classification and
investigatory responsibilities. These changes required a complete retraining of the organization to
achieve Secondary Compliance.

11
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Paragraph 15 stipulates:

“APD shall develop and implement an overarching
agency-wide use of force policy that complies with
applicable law and comports with best practices. The
use of force policy shall include all force techniques,
technologies, and weapons, both lethal and less lethal,
that are available to APD officers, including authorized
weapons, and weapons that are made available only to
specialized units. The use of force policy shall clearly
define and describe each force option and the factors
officers should consider in determining which use of
such force is appropriate. The use of force policy will
incorporate the use of force principles and factors
articulated above and shall specify that the use of
unreasonable force will subject officers to discipline,
possible criminal prosecution, and/or civil liability.”

Methodology

Throughout 2018, and up to the end of the IMR-9 reporting period, APD
reworked their use of force policies to integrate a new, three-tiered reporting
system. Members of the monitoring team provided extensive perspective,
feedback and technical assistance specifically related to that three-tiered
system. The CASA requirements stipulate that the use and investigation of
force shall comply with applicable laws and comport to best practices. Central
to these investigations shall be a determination of each involved officer's
conduct to determine if the conduct was legally justified and compliant with APD
policy. We have commented extensively in the past that APD’s reporting and
investigation of uses of force have demonstrated serious deficiencies that have
hindered compliance efforts. As in the past, the monitoring team also spent time
during the IMR-10 reporting period in processes providing perspective, feedback
and technical assistance to APD related to officer uses of force, supervisor
investigations into that force and disciplinary procedures when misconduct is
identified. We also met with key APD personnel who have primary CASA
compliance responsibilities and provided our perspective to help them better
understand and deal with historical difficulties the agency has had achieving
compliance, and to provide ideas concerning how they could best be addressed.
While we have seen examples of our technical assistance being implemented in
certain areas, as well as an improvement with the overall handling of use of
force incidents, we still are finding evidence of significant force reporting and
investigation issues, as well as system and process disconnects that will hinder
Operational Compliance moving forward.

As we reported previously, the Monitor worked closely with the parties to write
use of force policies that can be trained and implemented in the field. The new
use of force “suite of policies” were not approved until January 2019, which was
near the end of the IMR-9 monitoring period. During the IMR-10 reporting
period, we again reviewed use of force investigations, records related to training

12
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gaps that were previously reported, proposed training for APD’s new use of
force “suite of policies”, and also reviewed internal memos and |A reports that
assisted our assessment of APD’s current CASA compliance effort. APD’s new
policies were intended to accomplish several issues related to uses of force,
including reducing the burden of investigations on field supervisors and shifting
that responsibility to IAFD. We have cautioned APD on several occasions that
we see the assessment of uses of force between the new Tier 1 and Tier 2
levels to be a potential area of concern. In our opinion, it will be at the lower
levels of use of force classification that issues emerge, since that duty will
continue to fall on field supervisors who have demonstrated deficiencies in the
past.

Results

In IMR-9 we reported that 5 training gaps were remediated and 2 additional
lingered.® We report extensively in Paragraphs 86-88 but based on data
presented to the monitoring team, we believe APD has satisfied the training
needs related to de minimis force and crowd control. Even with the training
gaps being remediated, there is sufficient evidence to demonstrate the original
use of force training, as a whole, was ineffective as significant issues with use of
force reporting and investigations existed since it was first delivered.
Paragraphs 15 remains in Primary Compliance since APD never achieved
Secondary Compliance with its original use of force training. APD reworked its
use of force “suite of policies,” so we will assess their training of those policies
and revisit a Secondary Compliance determination during the IMR-11 reporting
period.’

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.3 Assessing Compliance with Paragraph 16: Weapons Protocols

Paragraph 16 stipulates:

“In addition to the overarching use of force policy, APD agrees to
develop and implement protocols for each weapon, tactic, or use of
force authorized by APD, including procedures for each of the types of
force addressed below. The specific use of force protocols shall be
consistent with the use of force principles in Paragraph 14 and the
overarching use of force policy.”

Methodology

6 Training gaps related to de minimis force and crowd control were still pending at the end of IMR-9.
7 APD’s new use of force system adds a new level of force that impacts reporting, classification and
investigatory responsibilities. These changes required a complete retraining of the organization to
achieve Secondary Compliance.

13
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APD previously achieved Secondary Compliance, notwithstanding changes that have
occurred to use of force policies that directly relate to this paragraph. Throughout 2018
and up to the end of the IMR-9 reporting period, APD reworked their use of force “suite
of policies” to integrate a new, three-tiered reporting system. Members of the
monitoring team provided extensive perspective, feedback and technical assistance
related to this new three-tiered system. The new use of force “suite of policies” were
not approved until January 15, 2019, which was near the end of the IMR-9 monitoring
period, but steps were taken during the IMR-10 reporting period to develop training for
the new policies. Those efforts are discussed in greater detail in Paragraphs 86-88.

Results

Paragraphs 16 remains in Secondary Compliance.®

Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance

4.7.4 — 4.7.10 Assessing Compliance with Paragraphs 17 - 23

The 2019 annual firearms training cycle was placed on hold during this monitoring
period. APD will be receiving new firearms from Smith & Wesson and, it made little
sense to conduct training with the old weapons, and then retrain with the new weapons.
This pause has created additional issues for APD. They anticipate that six weeks will be
necessary to implement the issuance of new weapons. The intention is to also
inventory/audit all weapons along with the annual qualification. Given these factors, six
weeks will be necessary. With several of Albuquerque’s largest events rapidly
approaching (New Mexico State Fair and Balloon Fiesta), along with a sitting academy
class that will require two weeks on the range, time and personnel issues arise.

At the end of this monitoring period, in response to CASA requirements and numerous
recommendations from the monitor, APD issued a completed staff work document
designed to address those requirements and concerns. This document highlighted all of
the Monitor’s IMR-9 recommendations regarding CASA Firearm requirements, issues,
problems and solutions. Planned solutions include policy revisions, training revisions,
additional training for range staff and line supervisors and a better understanding of how
to properly prepare for and conduct an audit. We note this as an excellent example of
APD noting monitor concerns and providing clear and comprehensive guidance to
address those concerns.

The Chief of Police commissioned the Audit Division to conduct the 2018 Firearms
Audit—the results of which were extensively reviewed in IMR-9. APD has made a
great deal of progress in moving forward with what was learned in this audit. In

8 APD’s new use of force system adds a new level of force that impacts reporting, classification and
investigatory responsibilities. These changes required a complete retraining of the organization to
achieve Secondary Compliance.
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conducting a follow-up to the 2018 firearms audit, APD has found and corrected many
of the inconsistencies—most of which were related to a mismatch of data from two
separate databases and additionally, a lack of understanding of the difference in a
firearm accessory as opposed to a modification. During the 2019 firearms qualification
cycle, APD plans to issue new weapons; inventory/audit all weapons; and train all
personnel in policy requirements regarding modifications, accessories and issued
ammunition. Additional training for line supervisors is planned to ensure proper
monthly inspections of firearms, modifications, accessories and ammunition.

Secondary compliance will be attained once APD has documented that this
supervisory training has been conducted. Operational compliance will be reached
once the monitoring team can observe that line supervisors are in fact making formal
weapons inspections monthly, and documenting any failures identified and follow up
corrections to the failures.

During the May 2019 site visit, members of the monitoring team visited several Area
Commands and duty locations and spoke with supervisors at each location. Some
supervisors continued frank discussion of monthly inspections, informing the
monitoring team that there are both formal and informal inspections, explaining that
they do not in fact physically check every officer's weapon for make, model, serial
numbers, modifications or ammunition every month. Issues relayed to the monitoring
team included time, quick daily visual inspections, the cumbersome SharePoint
database and the reliance on officer integrity to be carrying the proper weapons and
ammunition. Until the solutions that APD plans are initiated, higher compliance levels
cannot be attained.

4.7.4 Assessing Compliance with Paragraphs 17

Paragraph 17 stipulates:

“Officers shall carry only those weapons that have
been authorized by the Department. Modifications or
additions to weapons shall only be performed by the
Department’s Armorer, as approved by the Chief. APD
use of force policies shall include training and
certification requirements that each officer must meet
before being permitted to carry and use authorized
weapons.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.5 Assessing Compliance with Paragraph 18: On-duty Weapons

Paragraph 18 stipulates:
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“Officers shall carry or use only agency-approved
firearms and ammunition while on duty.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.5 4.7.6 Assessing Compliance with Paragraph 19: On Duty Weapons
Paragraph 19 stipulates:

“APD issued Special Order 14-32 requiring all officers to carry
a Department- issued handgun while on duty. APD shall
revise its force policies and protocols to reflect this
requirement and shall implement a plan that provides: (a) a
timetable for implementation; (b) sufficient training courses to
allow officers to gain proficiency and meet qualification
requirements within a specified period; and (c) protocols to
track and control the inventory and issuance of handguns.”

Results

Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance

Recommendations for Paragraphs 17-19:

4.7.4-6a: Develop an action plan, complete with actions, responsibilities, and
due dates for addressing the concerns outlined in paragraphs 17-19 and
implement the plan as warranted.

4.7.4-6b: Involve APD’s inspections and audit personnel in the development of
the action plan.

4.7.7 Assessing Compliance with Paragraph 20: Weapons Qualifications
Paragraph 20 stipulates:

“Officers shall be required to successfully qualify with each
firearm that they are authorized to use or carry on-duty at least
once each year. Officers who fail to qualify on their primary
weapon system shall complete immediate remedial training.
Those officers who still fail to qualify after remedial training
shall immediately relinquish APD-issued firearms on which
they failed to qualify. Those officers who still fail to qualify
within a reasonable time shall immediately be placed in an
administrative assignment and will be subject to administrative
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and/or disciplinary action, up to and including termination of
employment.”

Results

Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.8 Assessing Compliance with Paragraph 21: Firearms Training

Paragraph 21 stipulates:

“APD training shall continue to require and instruct proper
techniques for un-holstering, drawing, or exhibiting a
firearm.”

Methodology

As noted in IMR-9, APD SOP’s related to use of force remain approved as of
June 2017; however, APD undertook the task of rebuilding their use of force
“suite of policies” that includes a new 3-Tier reporting system. A great deal of
feedback and technical assistance was provided throughout 2018. APD finally
received approval for their new policies at the latter part of the IMR-9 reporting
period, and following the delivery of the academy’s Tier 1 training of those new
policies (during this reporting period), APD sought to refine certain provisions.?
Past reviews of use of force cases have revealed serious deficiencies in the
oversight and accountability process, particularly with respect to force reporting,
supervisory-level investigations and chain of command reviews. In 2018 APD
put the Internal Affairs Force Division (IAFD) in place to investigate a backlog of
2017 use of force cases. |APD found similar deficiencies with force
investigations that were being conducted in the Field Services Bureau. They
also uncovered hundreds of misconduct violations that were missed and/or
unreported properly to IA, which included shows of force. As we have
previously reported, deficiencies related to APD officers and supervisors
properly reporting and investigating shows of force has directly impacted
compliance efforts with this paragraph. APD has been unable to develop clear
policy provisions and deliver quality training in the past; however, we are
optimistic about the new policies and tiered-training method APD has
proposed.’® That said, the best law enforcement training cannot overcome a

9 APD is delivering their new use of force training in a multi-tier approach. The first tier was delivered
through the agency’s learning management system, during which they solicited feedback from officers on
the new policies. The purpose was to obtain feedback and determine if the second tier of training needed
to better clarify certain provisions. Likewise, APD was alerted to policy conflicts that needed to be fixed,
which will be clarified during the second tier, in-class training with the whole organization.

10 Parenthetically, of the policy provisions APD requested adjustments to following its Tier 1 training, they
decided that need to be more explicit and include language defining the pointing of a 40mm and bean bag
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culture where officers are not legitimately held accountable in the field, and
where commanders fail to address instances where supervisors miss, or fail to
report, policy violations. To be successful, APD must assess each involved
officer’s conduct and decide if their conduct was legally justified and compliant
with APD policy.

As previously reported, APD made the decision to again adjust the use of force
“suite of policies”, and the revision process continued into the IMR-10 reporting
period. APD was then required to create meaningful training of those policies
and developed a 4-tiered methodology that begins with an on-line orientation
through their learning management system and concludes with experiential
reality-based training (RBT). The academy first believed that the multi-tiered
training approach would extend to the latter part of 2019, but we learned that it
will likely extend into the early part of 2020 because of delays that occurred
following Tier 1. More details concerning the overarching use of force training is
located in Paragraphs 86-88.

In IMR 9, APD achieved Secondary Compliance for this paragraph. It will be
APD’s responsibility to assess the new use of force suite of policies to determine
what additional training is necessary to retain Secondary Compliance.
Operational Compliance will be assessed following APD’s successful delivery of
the overarching use of force tiered training.

Results

Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance

Recommendations for Paragraph 21

4.7.8a: APD’s Training Academy command should build comprehensive
training evaluation systems that assess the degree to which the officers
and supervisors they train understand the trained processes and can
execute the trained requirements in the field.

4.7.8b: As a result of the articulated need in “a” above, the Academy
command should be looped in to field inspections reports (and other
internal assessments) and should ensure that all current or planned
training functions include responses to issues uncovered during those
processes.

4.7.9 Assessing Compliance with Paragraph 22: Firearm Discharges from
Moving Vehicles

shotgun as a show of force. That request was approved by the monitor and the Parties and will be
reflected in IMR-11.

18



Case 1:14-cv-01025-JB-SMV Document 493 Filed 11/01/19 Page 21 of 287

Paragraph 22 stipulates:

“APD shall adopt a policy that prohibits officers from
discharging a firearm from a moving vehicle or at a moving
vehicle, including shooting to disable a moving vehicle, unless
an occupant of the vehicle is using lethal force, other than the
vehicle itself, against the officer or another person, and such
action is necessary for self-defense, defense of other officers,
or to protect another person. Officers shall not intentionally
place themselves in the path of, or reach inside, a moving
vehicle.”

Methodology

As noted in IMR-9, APD undertook the task of rebuilding their use of force “suite
of policies”, which were approved by the monitor during the ninth reporting
period. The new policies established a new 3-Tier reporting system. A great
deal of feedback and technical assistance was provided throughout 2018 and up
to the end of the IMR-9 reporting period to reach that point. APD has decided to
deliver training of the new policies through a multi-tiered approach that began
with an on-line orientation and will conclude with experiential, hands-on reality-
based training. Following the academy’s Tier 1 training of their new policies,
APD sought to refine certain provisions.!,1?

Parenthetically, APD has decided to include certain policy language related to
the firing of 40mm and bean bag shotgun rounds at structures and stationary
vehicles. We believe their request stems from situations in which SOD has
identified the need to breech the window of a structure to introduce chemical
munitions as a means of addressing a barricaded subject. However, APD also
sought the inclusion of language for similar situations in which a person may be
inside a vehicle. This revealed itself while the parties were attempting to refine
other use of force policy provisions'3; however, the monitoring team found the
language concerning vehicles to be highly problematic and want to amplify that
opinion here and before any incidents may occur.

Informed law enforcement executives can draw reasonable connections
between the provisions of this paragraph and the proposed language related to
a stationary vehicle. If not approached with the utmost caution, operational
compliance could be adversely affected in the future, depending on the exact

11 APD's first tier was delivered through the agency’s learning management system, during which they
solicited feedback from officers on the new policies. The purpose was to elicit feedback and determine if
the second tier of training needed to better clarify certain provisions. Likewise, APD was alerted to policy
conflicts that needed to be fixed, which will be clarified during the second tier, in-class training with the
whole organization.

12 Tier 2 training will not commence until the IMR-11 reporting period.

13 Ultimately the parties decided to table discussion, believing that the language was better suited for
APD weaponry SOPs. It will continue to be addressed through the IMR-11 reporting period.
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nature of policy, training related to that policy, and supervisory and management
processes dealing with (or making decisions about) actions covered by that
policy. We have spent extensive (and intensive) time working through these
issues with APD, and they are aware of our concerns.

Results

During the IMR-9 reporting period, APD advanced training curricula that
remediated several training gaps, including a gap related to this paragraph. APD
made the decision to again adjust the use of force “suite of policies”, and the
revision process continued into and through the IMR-10 reporting period. APD’s
academy has initiated the training of its new policies through a 4-Tiered
methodology. The academy first believed that the multi-tiered approach would
extend to the latter part of 2019, but we learned that it will likely extend into the
early part of 2020 following delays after Tier 1. More details concerning the
overarching use of force training are reported in Paragraphs 86-88.

In IMR-9, APD achieved Secondary Compliance for this paragraph. It will be
APD’s responsibility to assess the new use of force suite of policies to determine
what additional training is necessary to retain Secondary Compliance.
Operational Compliance will be assessed following APD’s successful delivery of
the overarching use of force tiered training.

We have determined that Secondary Compliance is retained during this reporting
period.

Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance

Recommendations for Paragraph 22:
4.7.9a: Complete planned training for Paragraphs 86-88.

4.7.9b: Evaluate the effectiveness of these paragraphs via report review
processes, supervisory use of force review practices, and other
reasonable modalities (identified by APD);

4.7.9c: Build continuous quality-improvement loops that tie in-field
performance with training practices and ensure error-correction loops are
incorporated to facilitate removal of “errors” from the use of force training
processes (including line, supervisory and management levels).

4.7.10 Assessing Compliance with Paragraph 23: Tracking Firearm
Discharges
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Paragraph 23 stipulates:

“APD shall track all critical firearm discharges. APD shall
include all critical firearm discharges and discharges at
animals in its Early Intervention System and document such
discharges in its use of force annual report.”

Methodology

After the close of the 10 reporting period, APD has not yet produced the annual report
for 2018. Until annual reports, including the sections dealing with critical firearms
discharges are completed accurately and in a timely manner, APD will remain out of
compliance for Paragraph 23.

Results
Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendations for Paragraph 23:

4.7.10a: Continue the work currently being done to bring annual reports into the
required cycle, including the report for 2018.

4.7.11-4.7.18 and 4.7.21-4.7.25 Assessing Compliance with Paragraphs 24-
31 and 34-38 (Electronic Control Weapons)

Paragraphs 24-31 and 34-36 address requirements for APD’S use of Electronic
Control Weapons (ECWs), as follows:

Paragraph 24
Paragraph 25:
Paragraph 26:
Paragraph 27:
Paragraph 28:
Paragraph 29:
Paragraph 30:
Paragraph 31:
Paragraph 32:
Paragraph 33:
Paragraph 34
Paragraph 35:
Paragraph 36:

Use of ECWs;

ECW Verbal Warnings;

ECW Limitations;

ECW Cycling;

ECW Drive-Stun Mode;

ECW Reasonableness Factors;
ECW Targeting;

ECW Restrictions;

ECW Weak-side Holster;
ECW Annual Certification;
ECW Medical Protocols;
ECW Medical Evaluation; and
ECW Notifications.

During past reporting periods, the monitoring team conducted in-depth reviews of APD
use of force cases involving the use of Electronic Control Weapons (ECWSs). The results
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of those case reviews, along with the implementation of policy provisions through
training and operational oversight, resulted in operational compliance for Paragraphs 24
through 36.

As a result of a sample (18%) of case reviews in IMR-9, APD compliance with five
Paragraphs was adversely impacted. During a site visit in May 2019, the monitoring
team reviewed several of these cases in depth with various members of APD to provide
perspective on how to assess ECW cases. This was part of our technical assistance
focus with APD during the site visit for IMR-10 as well as prior site visits.

During this monitoring period (February 1, 2019 through July 20, 2019), APD case
ledgers revealed 34 cases in which an ECW was utilized (inclusive of 14 ECW Shows of
Force). In mid-2019, the monitoring team randomly selected six ECW cases for review.
This 30% sample of cases in which an ECW was actually deployed on subjects
represents a cross-section of 2019 ECW deployments that occurred during IMR-10. The
cases reviewed, and a short synopsis of each case are listed below.

Case #IMR-10-1 (ECW Application)

APD officers attempted to execute a felony warrant at a residence. The officers set up a
perimeter around the residence with officers armed with rifles, 40mm launchers, and
spike strips. While officers were on the scene, the subject exited the residence on foot
and evaded officers with the rifle and 40mm launcher but was stopped by an officer who
deployed an ECW a distance from the scene. The officer and subject were running
towards each other and the officer deployed the ECW as the subject was stopping and
had both of his hands raised above his head. The officer’s out of policy use of the ECW
was inappropriately found to be an in-policy use of the ECW by the frontline supervisor
but was appropriately deemed to be an out of policy use of the ECW when reviewed by
the lieutenant and commander. The investigating sergeant was involved in the warrant
execution and it was determined that the supervisor briefed APD personnel prior to the
operation that they were authorized to utilize their ECWs and 40mm less-lethal
launchers if the subject fled or failed to immediately follow verbal commands.
Additionally, all of the officers at the scene failed to activate their OBRD’s under the
misguided assertion that they were saving their batteries. Approximately one month
after the use of force, |A was notified that five officers did not activate their OBRD (a
sixth officer was not listed on this notification). A separate notification was made to IA
regarding the officer’s two SOP violations associated with the use of the ECW. More
than two months after the use of force, the sergeant was verbally counseled by the
reviewing lieutenant for improperly setting up a perimeter and inappropriately
authorizing force absent a perceived threat. The counseling documentation made no
mention of the sergeant’s deficient, biased investigation that included the failure to
properly document a show of force with a rifle by an APD officer.

14 We provided technical assistance to APD since the IAFD personnel were conducting thorough
investigations and have identified numerous policy violations. Where there is an issue related to the force
used in an event, we recommended that IAFD examine the use of force case since the diligence of IAFD
use of force case reviews are not replicated in the field by front-line supervisors.
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Such errors will only be winnowed from the force-review system when they are declared
improper procedure, and effective discipline is administered. Eventually, APD’s
supervisory and mid-level management will need to overcome their apparent aversions
to “calling the ball” on obvious violations of policy and training. A verbal warning, when
issued, should be accompanied by a clearly articulated statement by APD reviewing
authorities, that the given individual had no related, previous warnings. Continual use of
a verbal warning for repeated offenses, e.g., poor show of force practices, poor
supervisory processes, etc. simply are not supportable. To be clear, the “discipline”
imposed on this case appears to have been abjectly deficient and is part of a pattern or
practice that needs to be identified by reviewing authorities and rectified. The errant
sergeant was trained by appropriate monitor-approved authority, and the “oversight”
could hardly be accidental. Eventually, APD supervisory, mid-management, and
command level authority will need to take objectively reasonable steps to declare errors
as errors. The myth that every “first violation,” despite its seriousness, must be dealt
with by a verbal warning, needs to be abolished at APD. This is a custom in the
agency, and it is a custom which has, in the past, brought APD to the point that federal
intervention is necessary.

Case #IMR-10-2 (ECW Application)

APD officers responded to a domestic violence call and upon arrival observed the
alleged aggressor attempting to make entry back into the residence. Two officers
attempted to restrain the suspected aggressor in handcuffs, but he resisted by pulling
away and refusing to allow officers to place his second hand into handcuffs. Officers
moved the subject away from hazards and coordinated a takedown of the subject to
gain better control of him to complete placing him in handcuffs. The subject continued to
resist and disobey verbal commands. An officer deployed his ECW with two cycles and
two follow-up drive-stuns. These applications were compliant with APD policy (as was
the physical force applied to the subject), but the ECW use was not properly reported by
the officer. The officer’s reporting failure was not discovered or addressed by the
investigating supervisor or chain of command reviews. As a justification for being placed
“‘in an unsafe situation” and needing to deploy an ECW, one of the officers wrote in his
report that while struggling with the subject, “some residents began to walk outside, but
were given commands to go back into their residence, to which they all complied.” This
was verified on the officers’ OBRDs. Despite this written statement and the statements
by officers to residents or onlookers as recorded by OBRDs, the investigating sergeant
reported he conducted an unrecorded canvass for withesses, but nobody saw the use
of force. Since there were multiple uses of force over a four-minute period, no factual
basis was established that a bona fide canvass was conducted and that none of the
uses of forces were withessed. The sergeant stated in his report that APD policy does
not “specifically” state canvasses need to be recorded. Under the “Interviews
Conducted” section of this sergeant’s 15 Line Supervisor report where the sergeant
must summarize the statements of officers, the sergeant does not offer a summary, but
instead directs the reader to see officer interviews for their exact statements.
Additionally, the investigating sergeant, reviewing lieutenant, and Commander all failed
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to identify that more than one ECW cycle was utilized (as reported in the sergeant’s
investigation), despite it being plainly evident on the recording and ECW audit logs.
However, a subsequent IAFD review identified nearly all the same issues as the
monitoring team.

These “misses” by APD supervisors and mid-management are frequent enough, in the
monitor’s opinion, to warrant a declaration of a pattern and practice of mid-management
and supervisory personnel being unwilling to identify and “call” violations with a host of
established use of force training and policies. APD needs to overcome the inertia at
supervisory, management and command levels, and to ensure that policy and training
violations result in correct and warranted supervisory and mid-management
declarations of the failure of line personnel to adhere to the policy and practices to
which they have been trained. Where these violations are seen to be deliberate, more
than a “verbal warning” is essential if APD is ever to gain control of its in-field use of
force practices.

Case #IMR-10-3 (ECW Application)

APD officers were at a mall handling two unrelated matters when their attention was
called to a shoplifter exiting the mall. The shoplifter was observed swinging what turned
out to be two swords at a mall security officer. The shoplifter ran into the parking lot
followed by APD officers. Heading towards populated public spaces, the officers
pursued the shoplifter, while giving him commands to stop. The shoplifter eventually
discarded the two swords, but disregarded commands to stop and continued through
the parking lot clutching a large bag against his chest and carrying a backpack. Officers
eventually utilized an ECW to stop the shoplifter and needed to utilize physical force
while the shoplifter was on the ground to place him into handcuffs. These applications
(as well as a Show of Force with a handgun) were compliant with APD policy. The
supervisory investigation offered no evidence to indicate the officers were advised to
remain separated and not to discuss the use of force. Following the handcuffing of the
subject, one officer was heard mentioning that he heard the swords contact each other
in the presence of the officer who deployed the ECW. This appeared to take place in
front of a supervisor and was not specifically addressed within the chain of command
reviews.

Case #IMR-10-4 (ECW Application)

APD officers were dispatched to a disturbance call in which a male subject was
reportedly intoxicated and physically assaulting a female victim. Upon arrival, officers
met with a female victim who indicated that her son's friend was inside the residence
acting irrationally, breaking property, and appeared intoxicated. The subject had
reportedly at one point jumped on the female and attempted to grab her genital area.
Officers approached the apartment and attempted to make contact with the suspect,
who was behind a closed front door. They made several attempts to deescalate his
demeanor, to no avail, and could hear him inside acting irrationally. They used a key
that was provided to them by the victim to open the front door, and once it was opened,
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the officers made multiple commands to the subject not to close distance and to get on
his knees or he’d be “tased.” The subject made a movement toward the officers at
which time the Recruit Officer deployed her ECW and the suspect fell to the ground. He
was handcuffed and later placed in a passive restraint system because he was being
physically aggressive. The ECW use was in compliance, but numerous issues were
found with supervisory and command level reviews of the incident, and there were
issues with proper documentation and failure to report a show of force.'®

Chain of command reviews failed to identify a show of force, failed to identify boilerplate
language in the officers’ written reports, and an overlooked a problematic order by an
on-scene sergeant. Specifically, before officers opened the apartment door one
sergeant told a Recruit Officer to use her ECW on the suspect if he failed to follow a
single verbal command. The officer who received the command did not follow that very
precise order. Instead, officers made several verbal commands before the suspect
stepped at the officers and was tased. The order to “tase” the suspect in that manner is
problematic, could have resulted in a lack of independent judgement (based on
observations when the door was opened) on the part of the officer and could have led to
an unjustified use of force. The officers’ written reports and initial supervisory force
report were submitted within two days of the event, but the Commander’s review was 2
Y2 months later. All levels of review failed to identify issues with the case, but a
subsequent IAFD review identified nearly all the same issues as the monitoring team.
While it appears the lieutenant, who investigated the force received subsequent training,
all the necessary referrals for counseling and training either did not occur or were not
documented. Either is a serious issue.

Case #IMR-10-5 (ECW Application)

APD officers were dispatched to an early morning disturbance call in which a witness
reported a male subject was damaging property by throwing rocks through windows of
business establishments. Upon arrival, officers met with a witness who provided a
general description and direction of travel for the subject. A short distance away the
APD officers encountered the subject exiting a business through a broken window. The
officers announced themselves and told the subject to "stop." Both officers drew their
service pistols, but when the subject began to run away and down an alley one officer
holstered his weapon and drew his ECW. As the subject was running, the officer with
the un-holstered ECW gave commands for him to stop or he would be tased. An officer
discharged his ECW at the subject as he was still running away, but it was ineffective.'®
A second officer tackled the subject to the ground and a third assisted in handcuffing
him. The original officer caught up to the others and used the ECW as a show of force

15 |AFD conducted an independent review of the case after it passed through the entire chain of
command reviews and identified many of the same deficiencies as the monitoring team.

16 The time was approximately 1:00 AM and there were no civilians in the area. The officer documented
being in fear of his life because the subject had been throwing rocks and had a “small white tube” in his
hands (which was later determined to be a marijuana container). The officer’s attempt to describe a level
of threat that would justify the use of an ECW against a person who was running away was not
compelling to the chain of command that reviewed the case, nor to the monitoring team.
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as the subject was being handcuffed. The uses of force and show of force were each
identified by the investigating supervisor, but the documentation revealed several issues
with the event beyond an improper use of the ECW.

One assisting officer failed to turn on her OBRD until after the subject was already being
handcuffed. Other officers turned their OBRDs on, but purposely turned the audio
portion off on several occasions.'” The sergeant who investigated the uses of force
deemed the ECW deployment as out of policy, but his analysis was convoluted with
qualifying language. He also failed to make appropriate and timely referrals for policy
violations and training deficiencies. However, the lieutenant and Commander above the
sergeant who reviewed the incident were less ambiguous with their determinations, with
the Commander stating the officer’s force was “...not objectively reasonable” and that
he “...used unreasonable force and was not within our policy.” The Lieutenant made an
IA referral for the ECW violation, which is categorized as a level 6/7 violation, and for
one officer’s failure to immediately engage her OBRD. He also contacted the academy
and conducted a counseling session for one officer who activated his OBRD with the
same hand with which he was holding his service weapon. The Lieutenant also
addressed a potential show of force when the officer was running after the subject.'®

In this case, the command elements dealt with the operational issues, but there is no
evidence in the record they notified the sergeant who missed these issues of his or her
errors, and no record that a counseling—or other system-improvement process -- were
taken with the sergeant.

Case #IMR-10-6 (ECW Application)

APD officers were dispatched to a business establishment during late evening hours to
the report of a male subject harassing patrons, attempting to enter their vehicles and
threatening that he had a firearm in his possession. Two sergeants and an officer
responded to the scene and encountered the subject, who was sitting at the rear of an
empty, but well lit, parking area. Not knowing if the subject was actually armed with a
weapon, the officers approached with a force array, including a firearm and patrol rifle'®,
and began to make commands for the subject to show his hands. The subject stood up
and began to walk toward the officer making the commands. In his report, the officer
documented that he could see that the subject’s hands were empty, and video shows
the subject staggering toward the officer slowly and talking incoherently.?® The officer

7 This has been noted in case reviews in the past. While the supervisor listed an officer not turning her
OBRD properly, other officers disengaging the audio was neither explained by the officer nor identified as
an issue by any level of supervision. This appears to be a recurring issue in videos reviewed by the
monitoring team, and needs to be addressed on a global basis via a “training video” or other reasonable
process.

'8 The video is unclear as to whether the officer conducted a show of force, but the manner in which he
was handling the weapon from the time he exited his patrol car was problematic. However, the issue was
appropriately addressed by the lieutenant.

9 During the encounter one sergeant returned to his patrol vehicle to get a beanbag shotgun, but the
subject stood up and was ultimately tased before that weapon was retrieved.

20 The observations were consistent with a person that was intoxicated, and later the officers
documented the odor of an alcoholic beverage on the subject’s breath.
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transitioned to his ECW and made several commands for the subject to stop walking
toward him. After several commands, and attempting to maintain distance, the officer
discharged his ECW at the subject, but it was not effective. The subject continued to
walk toward the officer, and the officer was able to grab the subject’'s arm and pull him
to the ground with one hand. When he fell, the subject sustained an injury to his face.
The two sergeants then handcuffed the subject without any further force being
necessary. One of the sergeants who witnessed the event and assisted with the
handcuffing conducted the use of force investigation.

The uses of force by the officer were determined to be in compliance; however,
numerous issues were identified with the quality of the reports and chain of command
oversight. A sergeant who witnessed the use of force and handcuffed the subject
inappropriately conducted the use of force investigation, and this was neither noted nor
corrected by the chain of command.?" The use of force investigation was deficient and
failed to assess all the use of force types that occurred, and incident reports lacked
sufficient detail and contained boilerplate language. These issues were not addressed
during the chain of command review.

Observations and Comments

The cases the monitoring team reviewed this reporting period revealed a number of
deficiencies, from ECW deployment problems by officers, to supervisory review and
oversight errors. Officer deployment problems include discharging an ECW on a person
who was incorrectly identified by the discharging officer as a threat to an officer [IMR-
10-1], discharging an ECW based solely on the fact that a subject is fleeing an officer
making a lawful detention or arrest [IMR-10-1; IMR-10-5], problematic supervisor
instructions [IMR-10-1; IMR-10-4], failing to self-report a second (compliant) drive-stun
[IMR-10-2], and failure to report an ECW show of force [IMR-10-4].

Supervisory review and oversight issues of ECW deployments would normally be
reported in the section of this monitor’s report consistent with Force Investigations and
Supervisory Force Investigations (Paragraphs 46-59). However, since APD has yet to
achieve Secondary or Operational Compliance with any of those Paragraphs of the
CASA, the monitoring team includes commentary on these supervisory review and
oversight issues (as they relate to the ECW cases reviewed) in this section of IMR-10.
These issues include supervisors conducting use of force investigations when they were
involved in the incident [IMR-10-1, IMR-10-6]; failing to analyze all reported uses of
force [IMR10-1, IMR-10-2, IMR-10-6], errors in the review of OBRD activations and
audit logs [IMR-10-1, IMR-10-5], failure to counsel a sergeant or lieutenant for
conducting a deficient investigation [[IMR-10-1; IMR-10-4; IMR-10-6], not properly
assessing preponderance of evidence standards when assessing justifications for ECW
deployment [IMR-10-1], failing to note boilerplate language in reports [IMR-10-4; IMR-

21 The sergeant explicitly states in the use of force investigation that he witnessed the use of force but did
not document he assisted with handcuffing the subject. Because this created an obvious conflict when he
would document statements by witness officers, he deferred to his own police report. We noted that the
report he referenced was deficient and contained boilerplate language and insufficient details.
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10-6]; supervisor’s failure to make appropriate referrals for an IA investigation,
counseling or training [IMR-10-5], failure to conduct and document a diligent
neighborhood canvass and dismissing the need for such diligence [IMR-10-2; IMR-10-
4], failing to synopsize officers statements from “Interviews Conducted” [[MR-10-2], an
investigating sergeant, reviewing lieutenant, and Commander all failing to identify that
more than one ECW cycle was utilized [IMR-10-2], not properly supervising an
investigation [IMR-10-4; IMR-10-5; IMR-10-6] and not providing evidence of a
supervisor advising officers post-arrest to remain separated and not to discuss the use
of force (in a case when one officer asked a second officer post-arrest about a subject’s
use of weapons prior to the second officer's ECW deployment), [[MR-10-3]. Timeliness
of chain reviews are still of concern and we encountered instances where a
Commander qualified their assessment of chain reviews by stating the reviewers
“...generally completed a thorough analysis and review of this incident” [IMR-10-4, IMR-
10-5].

The monitoring team continues to identify a trend of officers making excuses for not
activating their OBRDs. More serious is supervisory and command willingness to
accept these excuses. We see this as a significant problem that needs to be addressed
by APD, since we have reported extensively over the past few monitoring periods about
the lack of compliance with OBRD use in the field. It does not appear that the current
OBRD policy, training, and verbal counseling of noncompliant officers is effectively
remedying the problem of officers randomly not activating OBRDs in the field.
Significant is one case [IMR-10-1] where all APD personnel failed to activate their
OBRDs in an operation, essentially all for the same reason (according to the
supervisor): to conserve OBRD battery power. No Internal Affairs request was
submitted by the investigating supervisor for the OBRD non-compliance issue and one
officer simply was excused by supervisory personnel for the OBRD non-compliance.
Interestingly, the investigating supervisor also did not utilize his own OBRD during the
incident, in accordance to SOP. An Internal Affairs request for five of the six officers
(inclusive of the investigating supervisor) eventually was made one month after the
incident by the reviewing Lieutenant.??

Problematically, the supervisor of the arrest operation also investigated this ECW
deployment. This supervisor also improperly pre-authorized officers to utilize their
ECW’s and 40mm less-lethal launchers, if the subject fled or failed to immediately follow
verbal commands. This case further illustrates the problematic nature of utilizing
supervisors who are biased (or perceived to be biased) to investigate uses of force in
operations where the investigating supervisor actually authorizes force, witnesses force,
or is a part of the operation. In this particular case, the investigating supervisor
improperly found the ECW deployment within policy, despite 1) a lack of imminent threat
to the officers; and 2) the fleeing subject was “tased” merely for fleeing (consistent with
the supervisor’s improper pre-operation authorization to deploy ECWs or 40mm
launcher).

22 The monitoring also saw frequent instances where officers purposely muted the audio on the OBRD,
and those instances were neither justified by officers nor identified as problematic during chain of
command reviews [IMR-10-5].
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This predilection to allow supervisors involved in operations in which a use of force is
found, or who witness a use of force, to self-investigate the use of force continues to
present authenticity problems for APD in the short term, and will more likely than not
present compliance issues in the long term. This has been addressed continuously
during on-site visits and in IMR-8 and IMR-9. In IMR-9, one ECW case [IMR-9-9] was
investigated by a supervisor who was identified as being involved in a possible show of
force with a firearm himself, and who was also a witness to an out of policy use of an
ECW and an out of policy use of force on a kneeling citizen. This supervisor’s
participation in the incident and his deficient investigation was so problematic that it was
forwarded to Internal Affairs by a commander for further action. In IMR-8 (Paragraphs
41-59), another case [IMR-8-04] was detailed in which a supervisor who ordered an
officer to use an ECW actually investigated that officer's ECW show of force. In
Paragraph 52 of IMR-8, the problematic issue of supervisors reviewing their own actions
was discussed in detail. Given APD’s supervisory performance again this reporting
period, we note weak, inadequate, improper, deliberately imprecise or policy-prohibited
supervisory oversight is APD’s most critical use of force-related issue. Serious,
focused, and deliberate supervisory oversight in this area is essential. Where that fails,
the same applies to the lieutenants or other management personnel who routinely fail to
hold officers accountable.

These problems (credibility issues, omission of facts, improper findings of compliance
with use of force SOPs, etc.) continue to arise from bias and/or conflicts of interest
when compromised supervisors investigate use of force incidents in which they are
involved (as participants, witnesses, etc.) or have overseen. The residual impact of
these problematic issues places an undue burden on the APD hierarchy to reconcile
defective investigative conclusions at higher review levels. These oversights are a
significant hindrance to achieving compliance. APD should immediately discontinue its
practice of allowing or authorizing supervisors to investigate use of force incidents when
the supervisors have any nexus to the actions taken by officers subjected to the scrutiny
of supervisory investigations. Finally, when mistakes occur within a use of force
investigation (at any point in the chain of command), we continue to see supervisors not
being trained, counseled or disciplined for those oversights. It follows that these issues
are likely not documented, aggregated and reflected in performance evaluations of
those supervisors. This is also a key component of Paragraph 56.

4.7.11 Assessing Compliance with Paragraph 24
Paragraph 24 stipulates:

“ECWs shall not be used solely as a compliance
technique or to overcome passive resistance. Officers
may use ECWs only when such force is necessary to
protect the officer, the subject, or another person from
physical harm and after considering less intrusive
means based on the threat or resistance encountered.
Officers are authorized to use ECWs to control an
actively resistant person when attempts to subdue the
person by other tactics have been, or will likely be,

29



Case 1:14-cv-01025-JB-SMV Document 493 Filed 11/01/19 Page 32 of 287

ineffective and there is a reasonable expectation that it
will be unsafe for officers to approach the person
within contact range.”

Results
Table 4.7.11a ECW Usage As Compliance Techniques

In Compliance
IMR-10-1 N
IMR-10-2 Y
IMR-10-3 Y
IMR-10-4 Y
IMR-10-5 N
IMR-10-6 Y
Compliance % 67%

Our analysis indicates that APD field personnel were in compliance with only four of the
six incidents we reviewed for Paragraph 24. One of the six ECW applications we
reviewed exhibited use of an ECW as a “compliance technique.” The weakest link in
compliance efforts again appears to be supervision.

Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance

4.7.12 Assessing Compliance with Paragraph 25: ECW Verbal Warnings
Paragraph 25 stipulates:

“Unless doing so would place any person at risk,
officers shall issue a verbal warning to the subject that
the ECW will be used prior to discharging an ECW on
the subject. Where feasible, the officer will defer ECW
application for a reasonable time to allow the subject to
comply with the warning.”

Results

Members of the monitoring team reviewed six ECW application events for compliance
with this task. Compliance figures for the six events are depicted below, indicating a 100
percent compliance rate for the requirements articulated in APD policies related to
Paragraph 25 of the CASA.
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Table 4.7.12: Verbal Commands Prior to
Deployment of Tasers

In Compliance

IMR-10-1
IMR-10-2
IMR-10-3
IMR-10-4
IMR-10-5
IMR-10-6
Compliance % 100%

<|<|=<|=<|=<|=<

Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.13 Assessing Compliance with Paragraph 26: ECW Limitations

Paragraph 26 stipulates:

“ECWs will not be used where such deployment poses
a substantial risk of serious physical injury or death
from situational hazards, except where lethal force
would be permitted. Situational hazards include falling
from an elevated position, drowning, losing control of a
moving motor vehicle or bicycle, or the known
presence of an explosive or flammable material or
substance.”

Results

Results of our review of Taser deployments are presented in Table 4.7.13 on the
following page.

Table 4.7.13 Deployment of Tasers in Situations Posing
Risk of Serious Injury or Death

In Compliance

IMR-10-1
IMR-10-2
IMR-10-3
IMR-10-4
IMR-10-5
IMR-10-6
Compliance % 100%

<|=<|=<|=<|=<|=<

Primary: In Compliance
Secondary: In Compliance
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Operational: In Compliance
4.7.14 Assessing Compliance with Paragraph 27: ECW Cycling
Paragraph 27 stipulates:

“Continuous cycling of ECWs is permitted only under exceptional
circumstances where it is necessary to handcuff a subject under
power. Officers shall be trained to attempt hands-on control tactics
during ECW applications, including handcuffing the subject during
ECW application (i.e., handcuffing under power). After one standard
ECW cycle (5 seconds), the officer shall reevaluate the situation to
determine if subsequent cycles are necessary. Officers shall consider
that exposure to the ECW for longer than 15 seconds (whether due to
multiple applications or continuous cycling) may increase the risk of
death or serious injury. Officers shall also weigh the risks of
subsequent or continuous cycles against other force options. Officers
shall independently justify each cycle or continuous cycle of five
seconds against the subject in Use of Force Reports.”

Results
Tabular results for compliance with Paragraph 27 are presented on the following page.

Table 4.7.14: Continuous Cycling of ECWs

In
Compliance
IMR-10-1 Y
IMR-10-2 Y
IMR-10-3 Y
IMR-10-4 Y
IMR-10-5 Y
IMR-10-6 Y
Compliance % 100%
Primary: In Compliance

Secondary: In Compliance
Operational: In Compliance

4.7.15 Assessing Compliance with Paragraph 28: ECW Drive-Stun Mode

Paragraph 28 stipulates:

“ECWs shall not be used solely in drive-stun mode as a
pain compliance technique. ECWs may be used in drive-
stun mode only to supplement the probe mode to
complete the incapacitation circuit, or as a
countermeasure to gain separation between officers and
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the subject, so that officers can consider another force
option.”

Results

Table 4.7.15: ECW Use in Drive-Stun Mode

In Compliance

IMR-10-1
IMR-10-2
IMR-10-3
IMR-10-4
IMR-10-5
IMR-10-6
Compliance % 100%

<|<[=<|=<|=<|=<

Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.16 Assessing Compliance with Paragraph 29: ECW
Reasonableness Factors

Paragraph 29 stipulates:

“Officers shall determine the reasonableness of ECW
use based upon all circumstances, including the
subject’s age, size, physical condition, and the
feasibility of lesser force options. ECWs should
generally not be used against visibly pregnant women,
elderly persons, young children, or visibly frail persons.
In some cases, other control techniques may be more
appropriate as determined by the subject’s threat level
to themselves or others. Officers shall be trained on the
increased risks that ECWs may present to the above-
listed vulnerable populations.”

Results

Table 4.7.16: Use of ECWs Based on All
Circumstances of Incident

In Compliance

IMR-10-1
IMR-10-2
IMR-10-3
IMR-10-4
IMR-10-5
IMR-10-6
Compliance % 6

N<|z|<|<|<|z

o
S~
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Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance

4.7.17 Assessing Compliance with Paragraph 30: ECW Targeting

Paragraph 30 stipulates:

“Officers shall not intentionally target a subject’s head, neck, or
genitalia, except where lethal force would be permitted, or
where the officer has reasonable cause to believe there is an
imminent risk of serious physical injury.”

Results
Compliance data for Paragraph 30 are presented below.

Table 4.7.17:Targeting Subject’s Head,
Neck, or Genitalia

In
Compliance

IMR-10-1
IMR-10-2
IMR-10-3
IMR-10-4
IMR-10-5
IMR-10-6

Compliance % 100%

<|<|<|<|<|=<

Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.18 Assessing Compliance with Paragraph 31: ECW Restrictions

Paragraph 31 stipulates:

“ECWs shall not be used on handcuffed subjects, unless
doing so is necessary to prevent them from causing serious
physical injury to themselves or others, and if lesser attempts
of control have been ineffective.”

Results
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Table 4.7.18: Taser Usage on
Handcuffed Individuals

In
Compliance

IMR-10-1
IMR-10-2
IMR-10-3
IMR-10-4
IMR-10-5
IMR-10-6
Compliance 100%

<|<|<|<|<|=<

Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.19 Assessing Compliance with Paragraph 32: ECW Holster
Paragraph 32 stipulates:

“Officers shall keep ECWs in a weak-side holster to reduce
the chances of accidentally drawing and/or firing a firearm.”

Results
Table 4.7.19: Taser Holstered
on Weak-Side Only
In Compliance
IMR-10-1 Y
IMR-10-2 Y
IMR-10-3 Y
IMR-10-4 Y
IMR-10-5 Y
IMR-10-6 Y
Compliance % 100%
Primary: In Compliance

Secondary: In Compliance
Operational: In Compliance

4.7.20 Assessing Compliance with Paragraph 33: ECW Certifications
Paragraph 33 stipulates:

“Officers shall receive annual ECW certifications,
which should consist of physical competency;
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weapon retention; APD policy, including any policy
changes; technology changes’ and scenario- and
judgment-based training.”

Results
Table 4.7.20: Annual Training for ECWs

In Compliance

IMR-10-1
IMR-10-2
IMR-10-3
IMR-10-4
IMR-10-5
IMR-10-6
Compliance % 100%

<|=<|=<|=<|<|=<

Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.21 Assessing Compliance with Paragraph 34: ECW Annual
Certification

Paragraph 34 stipulates:

“Officers shall be trained in and follow protocols developed
by APD, in conjunction with medical professionals, on their
responsibilities following ECW use, including:

a) removing ECW probes, including the requirements
described in Paragraph 35;

b) understanding risks of positional asphyxia, and training
officers to use restraint techniques that do not impair the
subject’s respiration following an ECW application;

c) monitoring all subjects of force who have received an ECW
application while in police custody; and

d) informing medical personnel of all subjects who: have
been subjected to ECW applications, including prolonged
applications (more than 15 seconds); are under the influence
of drugs and/or exhibiting symptoms associated with excited
delirium; or were kept in prone restraints after ECW use.”

Results
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Table 4.7.21: Training re Risks of ECW Usage

In
Compliance
IMR-10-1 Y
IMR-10-2 Y
IMR-10-3 Y
IMR-10-4 Y
IMR-10-5 Y
IMR-10-6 Y
Compliance % 100%
Primary: In Compliance

Secondary: In Compliance
Operational: In Compliance

4.7.22 Assessing Compliance with Paragraph 35

Paragraph 35 stipulates:

“The City shall ensure that all subjects who have been
exposed to ECW application shall receive a medical
evaluation by emergency medical responders in the field or at
a medical facility. Absent exigent circumstances, probes will
only be removed from a subject’s skin by medical personnel.”

Results
Table 4.7.22: Provision of Medical Attention
In
Compliance
IMR-10-1 Y
IMR-10-2 Y
IMR-10-3 Y
IMR-10-4 Y
IMR-10-5 Y
IMR-10-6 Y
Compliance % 100%
Primary: In Compliance

Secondary: In Compliance
Operational: In Compliance

4.7.23 Assessing Compliance with Paragraph 36: ECW Notifications

Paragraph 36 stipulates:

“Officers shall immediately notify their supervisor and the communications
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command center of all ECW discharges (except for training discharges).”

Results
Table 4.7.23: Notification to Supervisors
Re ECW Usage
In
Compliance
IMR-10-1 Y
IMR-10-2 Y
IMR-10-3 Y
IMR-10-4 Y
IMR-10-5 Y
IMR-10-6 Y
Compliance % 100%
Primary: In Compliance

Secondary: In Compliance
Operational: In Compliance
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Paragraphs 37—-38 of the CASA address auditing and analysis requirements that APD

must meet related to ECW use as follows:

Paragraph 37: ECW Safeguards;
Paragraph 38: ECW Reporting.

4.7.24 Assessing Compliance with Paragraph 37: ECW Safeguards

Paragraph 37 stipulates:

“APD agrees to develop and implement integrity
safeguards on the use of ECWs to ensure compliance
with APD policy. APD agrees to implement a protocol
for quarterly downloads and audits of all ECWs. APD
agrees to conduct random and directed audits of ECW
deployment data. The audits should compare the
downloaded data to the officer’s Use of Force Reports.
Discrepancies within the audit should be addressed
and appropriately investigated.”

Results

Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance
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4.7.25 Assessing Compliance with Paragraph 38: ECW Reporting

Paragraph 38 stipulates:

“APD agrees to include the number of ECWs in
operation and assigned to officers, and the number of
ECW uses, as elements of the Early Intervention
System. Analysis of this data shall include a
determination of whether ECWs result in an increase in
the use of force, and whether officer and subject
injuries are affected by the rate of ECW use. Probe
deployments, except those described in Paragraph 30,
shall not be considered injuries. APD shall track all
ECW laser painting and arcing and their effects on
compliance rates as part of its data collection and
analysis. ECW data analysis shall be included in APD’s
use of force annual report.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendations for Paragraphs 24, 25, 27, 29, 32 and 38

4.7.23a: APD should conduct an internal review of compliance for paragraphs 24,
25, 27, 29, 32, and 38 using a broader sample.

4.7.23b: Error rates should be reported for each paragraph (24, 25, 27, 29, 32, and
38), listing the number of events sampled and the number of errors identified, by
area command, shift, and supervisor.

4.7.23c: For each area command, shift and supervisor identified with multiple
errors, develop a remediation process that addresses the officer, the officer’s
supervisor, and the shift command structure.

4.7.23d: Ensure that the errors identified in the internal review are analyzed and
categorized by policy segment, supervisor, lieutenant, and area command.

4.7.23e: Require specific and meaningful “intervention,” based on errors
attributable to sergeants, lieutenants, and area command. Multiple failures
should not be addressed through verbal reprimands, but should be addressed
by re-training, documented counseling, or other tangible methods consistent
with APD disciplinary policy.

4.7.23f: Six months after remedial steps, re-visit the respective area commands
and sample a second set of OBRD reviews to determine if compliance levels have
improved.
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4.7.23g: If compliance levels have not improved, consider appropriate
remediation or discipline for the responsible sergeants, lieutenants, and area
commanders.

4.7.23h: Repeat steps 1-6 until error rates are less than five percent.

4.7.23i: The internal review should focus on areas of non-compliance noted by
the monitor and other internal processes.

Monitor's Note

In response to monitor’'s recommendations for these paragraphs in IMR-9,
on May 15, 2019, PMU completed a PINS report that documents the
inspection process they will use to determine internal compliance with ECW
paragraphs. PMU also completed two random ECW audits and will conduct
quarterly ECW audits for area commanders to review.

4.7.26 — 4.7.27 Assessing Compliance with Paragraphs 39-40: Crowd
Control Policies and After-Action Reviews.

Paragraph 39 stipulates:

“APD shall maintain crowd control and incident
management policies that comply with applicable law
and best practices. At a minimum, the incident
management policies shall:

a) define APD’s mission during mass demonstrations,
civil disturbances, or other crowded (sic) situations;
b) encourage the peaceful and lawful gathering of
individuals and include strategies for crowd
containment, crowd redirecting, and planned
responses;

c) require the use of crowd control techniques that
safeguard the fundamental rights of individuals who
gather or speak out legally; and

d) continue to prohibit the use of canines for crowd
control.”

Paragraphs 39 and 40 of the CASA address requirements that APD must meet related
to crowd control policies, and the management and supervision of APD responses to
events involving mass demonstrations, civil disturbances and other crowd situations.
While the policies apply to all APD officers, the tasks associated with Paragraphs 39
and 40 are overseen by members of the APD Emergency Response Team (ERT). The
monitoring team met with ERT members during its May 2019 site visit and found them
to be positive toward our feedback and interested in advancing the requirements
associated with Paragraphs 39-40. We discussed the ERT policy and training
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requirements for APD personnel that are pending relating to ERT protocols. The
following paragraphs represent our findings related to Paragraphs 39-40.

Past changes at APD created a lack of continuity in ERT operationally and slowed down
certain compliance efforts in areas of policy development and training. APD’s current
administration has grappled with a of host training gaps that were left incomplete when
they took command of the organization in December of 2017.2 One of the gaps
concerned crowd control training that is relevant to ERT compliance efforts. Frankly,
not closing the gap on training related to crowd control until well into 2019 is emblematic
of poor prioritization, academy staffing levels, or both. When the monitoring team first
met with APD concerning training gaps in early 2018, it was our opinion that all of the
training gaps (there were several) could be remediated in a matter of a couple months.
Instead, nearly 18 months later, APD worked urgently to complete a basic lesson plan
and video that would be delivered through its learning management platform to every
APD officer. The monitoring team expedited its approval process so it could be
completed before the end of this reporting period, but that type of hectic approach to
training delivery has plagued APD since we first began working with them. Training is
not something one can effectively expedite. There are too many steps, too many critical
points to rush development, documentation, review, and submission (to the monitor) of
proposed training plans.

The monitoring team continues to share the opinion that staffing levels in units with
CASA-heavy responsibilities, like the Academy, have to be sufficient to meet those
responsibilities. In past IMRs, we alerted APD to the jeopardy they would experience
from a training perspective once policies began to be approved. Meeting training
requirements is not a one-time event for each CASA Paragraph, but instead is ongoing
and meant to build sustainable processes that will outlive the CASA. We repeat here,
yet again, that APD must ensure that academy staffing levels are sufficient to sustain its
training requirements across all CASA paragraphs, otherwise their ability to achieve and
sustain training compliance will be severely impacted.

As we noted in IMR-8 and IMR-9 (In paragraphs 90-105), certain types of force used by
SOD were not being reported that also have relevance to ERT compliance efforts.?* On
June 2, 2018, APD promulgated Special Order (SO) 18-51, “Use of Chemical Munitions
Noise Flash Diversionary Devices” that served as notice to the organization that
chemical munition and NFDD deployments will be investigated as uses of force.
Although ERT has not had any deployments during this reporting period, it is important
to reiterate that APD’s ERT must follow SOD’s lead by ensuring that the its members
are clear that the use of chemical munitions and NFDDs constitute a use of force. APD
has redone its use of force policies, and we know that the issue of NFDDs and chemical
munitions were being considered for those policies. Parenthetically, in August 2019,
conversations continued with the parties and it was decided that use of force provisions

23 The training gaps included crowd control instruction that have been pending for more than three years.
This has been discussed extensively in past IMRs.

24 The unreported uses of force related to chemical munitions and deployments of NFDDs is of serious
concern to the monitor.
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related to NFDDs and Chemical Munitions are better suited for weaponry SOPs as
opposed to the core use of force suite of policies. The monitoring team has provided
feedback on the proper wording of those policy provisions. At this date, they remain
“‘pending.”

In the past, ERT weaknesses in the documentation of pre-event preparation and post-
event After Action Reports (AAR), coupled with incident command shortfalls, were
contributing factors in APD’s problematic response to past major protests. We
reiterated to ERT supervisors that in light of the fact there have been no ERT
deployments since at least January 2019, it becomes even more important that they
revisit commitments ERT made in the past concerning pre- and post-event
documentation requirements. However, we were impressed that ERT was reviewing
contemporary discussion of ways that crowds occur. We learned that ERT is
developing a process to collect data for “flash gatherings” where FSB was forced to
address a crowd and ERT was not deployed. They are determining the best method to
capture the size of a crowd and the decision-making process that resulted in ERT not
being called out. Low frequency, high impact events carry the most risk to an agency,
so remaining aware of their requirements, past commitments, and emerging trends is all
the more important.

In IMR-9, we documented ERT'’s efforts to develop training and how it intended to
address its requirements through a 3-Stage process as follows:

Stage 1 — All department personnel will receive training on SOP 2-29
through an on-line training platform, which will also cover aspects of use of
force concerning chemical munitions and NFDDs.

Stage 2 — All ERT supervisors will receive an in-person “train the trainer”
course on the new (when approved) ERT SOP, which will incorporate
practice in crowd control formations and movements, so they are consistent
across the entire ERT. (Note — There are a total of 5 teams of ERT, and
approximately 90 personnel)

Stage 3 — All other ERT personnel will receive in-person training?® to go over
use of force, including force related to chemical munitions and NFDDs,
training on SOP 2-29, and squad formations and movements utilizing ERT
supervisors as trainers.

ERT worked with the Academy to advance their Stage 1 training through the 7-Step
Training Cycle, which was submitted to and approved by the monitoring team at the end
July 2019. APD promulgated Special Order 19-73 “Crowd Control Gap Training” on
July 22, 2019, that required that it be completed by July 29, 2019. We were also
provided with a July 30, 2019, “Close Out” memorandum that documented the to-date

25 Supervisors who attended the “train the trainer” course will be used as trainers.
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compliance with Special Order 19-73.26 We reviewed training documentation that APD
assembled to assess the outcome of the Stage 1 training, which was delivered through
their learning management platform. A total of 1,001 APD personnel were required to
attend the training, and the documentation we reviewed demonstrated that APD
achieved an overall performance score of 96%. Four officers failed the initial and
remedial training, and another 32 officers are categorized as “in progress”?’ due to
various authorized leaves of absence.

ERT were again encouraged to develop and maintain training plans for ERT and non-
ERT members of the Field Services Bureau. ERT assigned personnel levels remained
steady at approximately ninety (90) ERT personnel (75 officers and 15 supervisors).

The monitoring team, as a part of the normal data collection process, will inspect policy
changes, any related training records, and After-Action Reports to any demonstration or
crowd control events as a component of the IMR -11 monitoring period. As noted
earlier, we recommend that current ERT supervisors review past reports and comments
we provided concerning the quality of records associated with ERT deployments.
Previous ERT Commanders put forms in place that are required to be used to gain
feedback from other agencies when APD’s ERT is activated.

ERT is continuing its efforts by coordinating with the Training Academy to ensure their
training programs are advanced through the current Academy systems.

Based on our review, we have determined Primary Compliance should be continued for
Paragraphs 39 through 40. APD has satisfied the crowd control training gap.
Secondary Compliance will be achieved once APD has an approved ERT policy and
their Stages 2 & 3 training have been completed. We highly recommend that as APD
complete those policies and submit training in which they ensure each required topic in
Paragraph 39 is properly incorporated and consider guidance we have provided in past
IMRs related to training methods. Failure to do so could result in additional delays.

4.7.26 Assessing Compliance with Paragraph 39: Crowd Control
Policies

Paragraph 39 stipulates:

“APD shall maintain crowd control and incident
management policies that comply with applicable law
and best practices. At a minimum, the incident
management policies shall:

26 APD providing the “Close Out” memorandum is a solid step forward. Incorporating this type of
document as a routine part of the training process has been noted by the monitoring team many times in
the past. When “Close Out” memoranda become routine they are considered course of business
documents that the monitoring team can then rely upon in future compliance assessments.

27 Many officers that were categorized as “In Progress” were on authorized duty leave (i.e. FMLA or
Military Leave)
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a) define APD’s mission during mass demonstrations,
civil disturbances, or other crowded (sic) situations;
b) encourage the peaceful and lawful gathering of
individuals and include strategies for crowd
containment, crowd redirecting, and planned
responses;

c) require the use of crowd control techniques that
safeguard the fundamental rights of individuals who
gather or speak out legally; and

d) continue to prohibit the use of canines for crowd
control.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.27 Assessing Compliance with Paragraph 40

Paragraph 40 stipulates:

“APD shall require an after-action review of law enforcement activities following
each response to mass demonstrations, civil disturbances, or other crowded
situations to ensure compliance with applicable laws, best practices, and APD
policies and procedures.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendations for Paragraphs 39 and 40:

4.7.26-27a: APD must develop and deliver a meaningful training program to its
ERT and Field Services members that is centered on crowd control policies. That
training should include scenarios, practical exercises, and lessons learned from
previous APD responses to events. Training must meet the instructional
objectives documented within APD lesson plans.

4.7.26-27b: APD must ensure that its After-Action Reports follow a standard
structure and include mechanisms for communicating needed revisions to policy
and training within the agency. We encourage APD’s ERT Commanders to review
past reports and to incorporate AAR procedures and forms (previously agreed
upon) into SOPs.

4.7.26-27c: Any recommendations made from After-Action reporting should
follow a logical and repetitive cycle wherein APD can demonstrate it adequately

44



Case 1:14-cv-01025-JB-SMV Document 493 Filed 11/01/19 Page 47 of 287

“closes the loop” on lessons learned via effective planning, training, and
operations.

4.7.28 — 4.7.46 Assessing Compliance with Paragraph 41-59:
Supervisory Review of Use of Force Reporting

This series of related Paragraphs (41 through 59) encompass requirements for
reporting, classifying, and investigating uses of force that require a supervisory-level
response based upon the type and extent of force used. The CASA delineates this
larger group of paragraphs into three separate sub-groups: Use of Force Reporting —
Paragraphs 41-45; Force Investigations — Paragraphs 46-49; and Supervisory Force
Investigations — Paragraphs 50-59. The following represents our finding relative to
these series of paragraphs.

The CASA requirements stipulate that the use of an investigation of force shall comply
with applicable laws and comport to best practices. Central to these investigations shall
be a determination of each involved officer’s conduct to determine if the conduct was
legally justified and compliant with APD policy. We have commented extensively in the
past that APD’s reporting and investigation of uses of force have demonstrated serious
deficiencies that have hindered compliance efforts. As with other reporting periods, the
monitoring team spent time during the IMR-10 reporting period in consultative
processes providing perspective, feedback and technical assistance to APD personnel
regarding force investigations. We provided perspective to APD to help the
administration better understand and deal with historical difficulties the agency has had
in achieving compliance, and provided ideas concerning how they could best be
addressed. We have seen examples of our technical assistance being implemented in
certain areas, as well as an improvement with the overall handling of use of force
incidents; however, we still find evidence of significant force reporting and investigation
issues, as well as system and process disconnects that continue to hinder Operational
Compliance moving forward.

During IMR-10 the monitor and the parties collaborated on a way forward to resolve the
lingering issue of ACMs. Several tenuous issues were created by the past practice of
ACMs, many of which we dealt with extensively in IMR-8. In short, ACMs appeared to
create a second category of policy violations, which under then-current APD practice,
was a category that consisted of probable secondary policy violations (violations
generally not as critical as the main violations encountered in a given incident). In the
past, these related violations were noted as “additional concerns.” Sometimes these
constituted less serious violations of policy; other times the violations were problematic
and violated CASA provisions. These “additional concerns” were observed to be poorly
documented conclusory statements not supported by careful documentation or analysis.
More importantly, they were virtually completely devoid of meaningful corrective action.
We viewed this as a serious and proximate concern.

One month prior to the May 24 meeting during our May 2019 site visit, APD
promulgated Special Order (SO) 19-25, entitled, “Internal Affairs Request Through
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BlueTeam.” Effective immediately, Internal Affairs Professional Standards (IAPS)
Division would be the central intake for “all identified or suspected violations of
Department Standard Operating Procedures (SOP).” The Special-Order rescinded SOP
2-54-D.5-6 (Additional Concern Memo) and “replaces the Supervisory Action Report
(SAR).”

SAR 10-1, provided to the monitoring team during IMR-10, revealed two officers failed
to safeguard and secure a prisoner (felony warrant arrest resulting from the Safe City
Strike Force) at a hospital and the handcuffed prisoner escaped. Supervisors conducted
various command-level reviews and interviews of the two officers and seemed to
determine that the officers failed to call for assistance and were trying to find the
escaped prisoner in another Area Command (on their own) when an acting sergeant in
this other Area Command took cognizance of officers “checking yards around the area
the prisoner was last seen.” The acting sergeant completed an Interoffice Memorandum
on the date of the incident, documenting that approximately 25 minutes after first
hearing an “Attempt to Locate,” no supervisor had been advised of a prisoner escape.
Air support was eventually contacted, but their efforts to search the area were fruitless
due to the elapsed time from the escape until they could search the area. The sergeant
expressed concern that he was never notified that an escaped prisoner was in his Area
Command, in close proximity to a school that was not placed in “lock-down” (especially
important since the sergeant was informed that the prisoner “ran through school
property trying to get inside”). A synopsis of an unrecorded interview of one of the
officers indicated the escaped prisoner ran through the school yard while children were
at recess playing on the playground. The officers indicated they notified dispatch after
they lost sight of the prisoner during the ensuing foot chase. The SAR indicates doubt
about the officers’ version of the story and that the school should have been put into
lock-down. Approximately one month after this incident, a lieutenant memorialized a
Supervisory Action by completing a 1.5-page report. The summary of the officers’
statement was documented as, “Officer X explained to me what occurred.” We note that
the poor documentation of the interviews are, quite simply, egregious, given the
potential seriousness of the event. Like almost every ACM or counseling session
reviewed by the monitoring team over the past few years, boilerplate language in this
SAR indicated, “Officer X took responsibility for his actions and decisions that were
made during that call.” Then, establishing the rationale for assessing no further action to
take place, the Lieutenant wrote, “I have personally worked with Officer X and have not
observed any bad judgment calls. Officer X is a respected training officer with no
patterns of misconduct or poor decision making. | do not believe this is a training issue.”
More problematic is that the lieutenant found that the only policy violated was SOP 2-82
(Restraint and Transportation of Prisoners). Interestingly, the lieutenant reports calling
Internal Affairs and because no other violations of this SOP existed for these officers,
this incident was handled as a Class 7 sanction that resulted in a verbal warning.

While those conversant in contemporary American policing understand that the Chief of
Police is the primary disciplinarian of a department, APD has apparently authorized this
lieutenant (as well as dozens of other sergeants, lieutenants, and commanders in other
cases) to consider “this matter to be resolved” and that no further action is necessary.
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Unfortunately, this lieutenant did not consider any other SOPs violated by these
officers.?® For example, SOP 2-83 (Hospital Procedures and Rules), the very next SOP
following SOP 2-82 (the SOP applied to the officers’ actions and inactions in this
matter), details the procedures to be followed when taking in-custody individuals to the
hospital or medical facilities. This relevant SOP indicates:

e Felony and all domestic violence arrestees will not be left unattended at a
hospital;

e Officers should maintain a line of site supervision of the arrestee;

e Arrestees will be restrained at all times, including during any medical movements
or when the arrestee uses the restroom and shower facilities; and

e If the safety or security of an arrestee is compromised, then a request will be
made to move the arrestee into another hospital room as soon as possible

Absent a proper internal affairs investigation, we can only assume that at least a few of
these SOP provisions were applicable...and violated. For further consideration in the
analysis of this failed supervisory event, SOP 1-1 (Personnel Code of Conduct) requires
personnel “to follow a prescribed code of conduct and to act responsibly....” The
uninvestigated actions of the officers detailed in this SAR represent “Conduct
Unbecoming,” defined in SOP 1-1 as “conduct on the part of an officer or employee that
is contrary to the interests of the public served or the mission of the department.” This
relevant SOP indicates:

e Personnel will not commit any act that constitutes a violation of the rules,
regulations, directives, or orders of the department...”;

e Both on duty and off duty, personnel will conduct themselves in a manner that
reflects favorably on the Department. Conduct unbecoming an officer or
employee of APD includes the following:

--conduct that could bring disrepute, shame, dishonor, disgrace, or
embarrassment to the Department;

--conduct that interferes with or compromises the efficiency of personnel and
employees; or

--conduct that impairs the operation or efficiency of the Department;

e Personnel will be responsible for safeguarding, using, and properly maintaining
all departmental-issued property.2°

Sanctions for these violations range from Class 1 to Class 7.
SOP 2-34 (Notification of Significant Incidents) is promulgated to “ensure that all levels

of the Department are adequately informed about noteworthy incidents.” Amongst the
incidents defined as significant within SOP 2-34 is “any incident or arrest an officer

28 We have noted in the past that when assessing cases involving misconduct, APD will typically focus on
the most obvious of policy violation instead of assessing all policy violations. Obviously, this is an
improper process. All allegations need to be addressed and findings must be issued on each.

29 The prisoner escaped with the officer's handcuffs.
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and/or supervisor may deem noteworthy.” Violations of this SOP are considered Class 7
sanctions.

Another supervisory action (SAR 10-2) taken by a lieutenant pertained to a sergeant
violating SOP 1-1 (Personnel Code of Conduct), as well as SOP 2-34 (Notification of
Significant Events). However, the lieutenant chose not to invoke SOP 2-34 in citing the
sergeant’s inaction, but instead cited a commander's directive for notifying the chain of
command on significant events, as the directive that constituted violating SOP 1-1-4B
(5). The lieutenant incorrectly indicated the SOP violation was a Class 4 sanction that
carried a “40 to 80-day suspension” (actually it carried 40 to 80-hour suspension).
However, the lieutenant indicated the sergeant “has proven to be a good leader and has
a worthy work history.” Next came a sentence that the sergeant admitted the mistake,
followed by the boilerplate language noted in the SAR pertaining to the escaped
prisoner, that the sergeant “took full responsibility for his actions.” Somehow, APD
supervisory personnel have been empowered to waive significant discipline for its
members based upon numerous spurious factors, including, but not limited to having
personally worked with an officer and not observing any bad judgment calls, based
upon being a respected training officer, based upon a sergeant having “a worthy work
history,” or admitting to misconduct as a means of not being targeted in an internal
affairs investigation. These types of de minimus “excuses” for sergeants or lieutenants
failing to perform are serious and potentially fatal flaws in APD’s processes designed to
correct aberrant behavior, as required by APD policy. They need to be eliminated.

This disparate imposition of discipline impacts APD personnel whether they are
disciplined (or not) in use of force incidents, failing to safeguard prisoners, or failing to
notify the chain of command on significant incidents. Over the course of reviewing
hundreds of cases in the past three years, officers who violated the same policy faced
differing disciplinary consequences based upon whether an action or inaction was
scrutinized formally at the conclusion of a use of force investigation, if the action or
inaction was formally referred to internal affairs, or if some level of supervisor deemed
an officer as having “a worthy work history” or as having personally worked with an
officer and not observing any bad judgment calls by the officer, thus justifying mere
verbal counseling. This disparate impact on discipline is rooted in these pathways APD
has allowed to erode the more formal (although still flawed) disciplinary mechanisms.
APD has a demonstrated aversion to meting out discipline on a case in which a
supervisor has already taken action pursuant to an ACM or a SAR. Although a Special
Order has been issued after repeated calls for the ACM process (and the lesser known
SARs problem) to be discontinued, APD’s bigger challenge now is how to rein in the
culture it created in the past, with its supervisors taking disciplinary matters into their
own hands, and allowing them to protect officers, at times officers with lengthy lists of
previous policy violations, also handled informally at the supervisory level. SOP 3-41
(Complaints Involving Department Policy or Personnel) has long directed that when
supervisors receive an internal report of alleged misconduct (defined in SOP 3-41 as
violation of departmental policies or procedures; violation of federal, state, or local
criminal laws; constitutional violations, whether criminal or civil; violation of personnel
rules; or violation of administrative rules or regulations), they will “immediately document
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the conduct and report this information to the IAD,” and that failure to do so “will be
grounds for discipline, up to and including termination of employment.” To date, we are
unaware of any supervisor who has been held accountable to these provisions. What
has arisen is an extra-procedural usurpation of the chief of police’s authority to oversee
the disciplinary process. These informal usurpations of established policy and the
chief’s authority must be brought to a timely and clear stop, if APD is to have any
chance to meet the CASA requirements regarding oversight, discipline, and
effectiveness of remedial processes. This is a critical and wide-reaching failure at APD,
apparently built from a long history of the agency’s sergeants and lieutenants being less
than circumspect about discipline.

SAR 10-3 notes that a supervisor deemed a search for CDS and contraband after a use
of force to be “not within policy.” An acting Commander referred this matter to internal
affairs and recommended training as the intervention. The acting Commander indicates
that the unconstitutionality of the search (or “not within policy” as per the acting
lieutenant) is not addressed in SOP 2-71 (Search and Seizure Without a Warrant) and
states, “as a result of the misconduct not being deliberate, and the reported confusion
as it relates to warrantless searches, | request this SOP be classified as a Class 7 and
the disposition be documented as non-disciplinary corrective action (NDCA) through
Mandatory Training.” The monitoring team is not aware of APDs position that it is
confused about warrantless searches, but Commanders are making this determination,
as well as recommending to internal affairs how to assign sanctions to matters
pertaining to the Constitutionality of searches. This usurpation of executive authority
must be brought to a clear, convincing, and inviolate stop, if APD is to have any chance
to gain operational compliance for this CASA paragraph.

The evolution of supervisory discretion to review incidents and policy violations
pertaining to Constitutional matters (searches, use of force, etc.), “fact find,” and issue
discipline has effectively tied the hands of Internal Affairs and the Chief of Police in
exercising their role in the disciplinary process in APD. The monitoring team has given
exhaustive technical assistance and feedback to APD concerning the problems
associated with their |A processes and the disparity that exists by deferring disciplinary
decisions to area commands. At some point in time, if APD is ever to gain compliance
in this area, the executive functions at APD must reclaim fact-finding, issue identification
and resolution from those who have usurped it: field sergeants, lieutenants, and
commanders. We see this as perhaps the number one critical issue to be resolved by
APD if is ever to achieve Operational Compliance for this task.

This concern about criteria and timelines also extends to the Paragraph 53 requirement
of completing supervisory force investigations within 72 hours. The monitoring team
observed numerous incidents of what seem to be Commanders elongating the amount
of time (up to 60 days) that supervisors have to submit supervisory force investigations
for Commander review by summarily granting longer extensions than requested by
supervisors.3° The monitoring team opines this elongation of deadlines for a

30 We note that when a first line supervisor requests an initial extension to submit their use of force
investigation, that initial request essentially ensures that the case will not be completed before 60 days.
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Commander review is directly counter to the spirit of the CASA, and has no genesis in
official policy of which we are aware. An earnest and immediate effort by APD to codify
their position concerning permitting lengthy extensions in supervisory force
investigations for Commander review as crisp adherence to timelines will obviously be
necessary if APD is to be successful in its compliance efforts.

As always, it is important to consider that the monitoring team’s presentation of
scenarios and potential policy violations in our reports is made to raise important points.
Primary monitor’s concerns focus on the importance of ensuring immediate supervisory
interaction with IA and completing a thorough investigation within the established
timelines for effective discipline to be issued. Second, there is still significant progress
to be made in the field with respect to the proper reporting and investigating uses of
force; and third, the scenarios discussed in our reports should inform the training
programs APD develops and delivers. As we understand the new policies, IAFD will
assume the primary investigative role for most uses of force. However, if improper
reporting of force occurs in the field, then APD’s compliance efforts will not move
forward for varying reasons.

In IMR-8, only 50% of the supervisory force investigations initiated during the reporting
period were completed by the close of that monitoring period. Additionally, 81% of the
supervisory force investigations initiated during the first half of IMR-8 had been
completed and findings made prior to the close of that period. In the IMR-9 reporting
period, 73% (162) of the 222 supervisory force investigations initiated between August 1
and January 14, 2019 were completed and findings were made prior to the close of the
monitoring period. All supervisory force investigations (142) initiated during the first
three months of IMR-9 had been completed by the close of the period. These results
provided important and continued assurance that the backlog of force investigations
dating back to 2017 was not being compounded by the addition of a large number of
contemporary investigations onto the backlog list. The monitoring team was
encouraged to see this improvement in the pace of investigations. However, for the
IMR-10 reporting period, APD reverted back to completing less than 50% (121) of the
241 supervisory force investigations initiated between February 1 and August 20, 2019.
Ninety-three percent of all 107 supervisory force investigations initiated during the first
three months of IMR-10 had been completed prior to the close of the period.3"

In the next monitoring period, the monitoring team will focus on how APD implements
and oversees the revised suite of use of force policies and how this implementation
impacts the pace and quality of force investigations.

Paragraphs 41-59 started IMR-10 in Primary Compliance only. One of the reasons cited
for this poor compliance status was persistent outstanding training gaps that relate to

There appears to be no variance to the timeline extension, an initial request almost always sets in motion
elongated chain-of-command reviews, which eliminate the possibility of positive (counseling, retraining,
closer supervision) and punitive (suspensions, etc.) discipline.

31 We note that the completion rate of use of force investigations is not an indicator of the quality of the
investigations submitted.
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these paragraphs. We report extensively in Paragraphs 86-88 of this report on the
recent efforts the APD Academy has taken to remediate those gaps. In short, APD took
successful steps to remediate these outstanding training gaps during this reporting
period. Those steps were important because the training gaps have lingered for the past
several monitoring periods, and compliance efforts in the field were negatively impacted
by these training gaps. During the past year, APD has decided to change its use of
force policies and worked to train those policies through a new 4-tiered training program
that will likely extend into 2020. Since APD never achieved Secondary Compliance
under its original use of force policies before they were adjusted, we have determined
Primary Compliance should be continued for Paragraphs 86 through 88. Once the new
use of force policies are successfully completed, trained, and implemented, Secondary
Compliance for Paragraphs 86-88 will be reassessed. As things stand at this point, we
view the poor quality of sergeant-level reviews to be a major impediment to moving
compliance efforts forward for paragraph 86-88.

A number of APD functions conform to various aspects of Paragraphs 48-52. For
example, during our May 2019 site visit, the monitoring team met with APD
representation from the Multi-Agency Task Force (MATF). A review of the MATF case
ledgers and other documents continues to indicate the task force’s activation for
criminal investigations related to officer-involved shootings, in-custody deaths, felonious
force against officers, criminal conduct cases resulting from a use of force by officers,
as well as coordination with APD’s Internal Affairs Division.

Other APD functions related to these paragraphs continue to demonstrate the spirit and
rigor that will ultimately be required to achieve compliance. Specifically, the Internal
Affairs Force Division’s (IAFD) use of data, workload analyses, keen attention to detail,
and role-specific training has clarity in purpose and grasp of the relevant CASA
language. These processes stand as the gold standard for the rest of the APD who
have a focus in progressive discipline. We also note that newly promoted field
supervisors continue to be rotated through the IAFD to see first-hand the current
methodology employed to investigate and review supervisory use of force cases. This
system, devised and implemented entirely at the initiative of APD and the IAFD,
appears to be a viable method to positively influence force investigations in the field.
That said, we note our belief that, if APD fails to properly support and staff IAFD, then
the quality of their work will likely suffer many of the issues that have plagued field
supervisors.

As noted in Paragraphs 60-77, the mission of reviewing all of the 304 backlogged use of
force cases has been completed by the IAFD. As IAFD now focuses its attention on
contemporary use of force cases, the monitoring team expects to focus on APD’s
demonstration of its adherence to the 14 points of supervisory use of force
investigations pursuant to Paragraph 52.

As we noted in the earlier paragraphs of this report relative to ECWs (Paragraphs 24-

36), several trends have been identified during supervisory use of force investigations
that can undermine APD’s recent notable efforts to improve its ability to address CASA
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compliance. In order to reduce redundancy, those specific trends and observations will

not be restated here. However, a number of other areas give rise for concern, since

they relate directly to much of the specific feedback we have provided APD in the past.

That feedback deserves to be reiterated here:

1. Activation of OBRDs continue to be an issue. A number of case reviews
reveal what appears to be a pattern of officers muting their OBRDs audio at
various times before or after a recordable incident, including when interacting
with detained individuals and members of the public. Additionally, the number of
cases where OBRDs are not recording, or cease to record, is a matter of serious
concern.?

2. There is still a worrisome failure of supervisors to separate officers during
fact-finding interviews and a lack of offering recorded admonishments to officers
as a reminder to refrain from discussing uses of force.

3. Evidence suggest that canvassing of neighborhoods and areas surrounding
uses of force has improved, especially as supervisors record these canvasses.
The narration of supervisors looking for security cameras is also a positive
development. When supervisors do not expend, or at times even truncate this
effort while recording their actions on their OBRDs, it is a blatant resistance to
implementation of effective fact-finding and needs to be addressed by APD
commanders so as to not jeopardize future compliance. This is also still true in
cases when surveillance or OBRD recordings reveal that persons were in the
area of a given police action and APD investigators note their canvass efforts
revealed no witnesses or persons in the area. Such deliberate actions will
jeopardize compliance efforts if it is not noted and dealt with by secondary review

processes. If these issues are not addressed by APD, they will certainly be
noted and addressed by the monitoring team.

We have seen positive strides by APD with respect to handling uses of force, including

instances where the chain of command reviewing use of force incidents has

documented performance issues, policy violations and improperly categorized uses of

force. Once the new suite of use of force policies is fully trained and implemented, the
monitoring team will increase its case review volumes to assess compliance with the

following set of Paragraphs. Thus, based on our reviews this monitoring period, Primary

Compliance is continued for this series of paragraphs. Secondary and Operational

compliance will require renewed focus and point-by-point adherence to applicable
CASA paragraph requirements. It will also depend on APD’s assertiveness in

identifying and stopping supervisory and mid-level command usurpation of executive

32 Failure to properly engage an OBRD recording device during use of force events has been an ongoing
issue. In the past, we have commented that APD should consider treating a failure to activate an OBRD
during a use of force event as an inherent aggravating factor when making disciplinary decisions. In our
view, APD’s tepid approach to addressing the issue has little chance of remediating the problem, which in

turn will adversely impact compliance efforts.
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authority by overlooking or actually obfuscating or deliberately wrongly categorizing
clear assessments of blatant policy violations.

4.7.28 Assessing Compliance with Paragraph 41: Use of Force
Reporting Policy

Paragraph 41 stipulates:

“APD shall develop and implement a use of force reporting
policy and Use of Force Report Form that comply with
applicable law and comport with best practices. The use of
force reporting policy will require officers to immediately notify
their immediate, on-duty supervisor within their chain of
command following any use of force, prisoner injury, or
allegation of any use of force. Personnel who have knowledge
of a use of force by another officer will immediately report the
incident to an on-duty supervisor. This reporting requirement
also applies to off-duty officers engaged in enforcement
action.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.29 Assessing Compliance with Paragraph 42: Force Reporting
Policy

Paragraph 42 stipulates:

“The use of force reporting policy shall require all officers to
provide a written or recorded use of force narrative of the facts
leading to the use of force to the supervisor conducting the
investigation. The written or recorded narrative will include: (a)
a detailed account of the incident from the officer’s
perspective; (b) the reason for the initial police presence; (c) a
specific description of the acts that led to the use of force,
including the subject’s behavior; (d) the level of resistance
encountered; and (e) a description of each type of force used
and justification for each use of force. Officers shall not merely
use boilerplate or conclusory language but must include
specific facts and circumstances that led to the use of force.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance
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4.7.30 Assessing Compliance with Paragraph 43: Reporting Use of
Force Injuries

Paragraph 43 stipulates:

“Failure to report a use of force or prisoner injury by an APD
officer shall subject officers to disciplinary action.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.31 Assessing Compliance with Paragraph 44: Medical Services
and Force Injuries

Paragraph 44 stipulates:

“APD policy shall require officers to request medical services
immediately when an individual is injured or complains of
injury following a use of force. The policy shall also require
officers who transport a civilian to a medical facility for
treatment to take the safest and most direct route to the
medical facility. The policy shall further require that officers
notify the communications command center of the starting
and ending mileage on the transporting vehicle.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.32 Assessing Compliance with Paragraph 45: OBRD Recording
Regimens

Paragraph 45 stipulates:

“APD shall require officers to activate on-body recording
systems and record all use of force encounters. Consistent
with Paragraph 228 below, officers who do not record use of
force encounters shall be subject to discipline, up to and
including termination.”

Results

A complete discussion of this topic is found in Paragraphs 220 — 231, below.
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Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.33 Assessing Compliance with Paragraph 46: Force Investigations

Paragraph 46 stipulates:

“All uses of force by APD shall be subject to supervisory
force investigations as set forth below. All force
investigations shall comply with applicable law and comport
with best practices. All force investigations shall determine
whether each involved officer’s conduct was legally justified
and complied with APD policy.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.34 Assessing Compliance with Paragraph 47: Quality of
Supervisory Force Investigations

Paragraph 47 stipulates:

“The quality of supervisory force investigations shall be taken
into account in the performance evaluations of the officers
performing such reviews and investigations.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.35 Assessing Compliance with Paragraph 48: Force Classification
Procedures

Paragraph 48 stipulates:

“APD agrees to develop and implement force classification
procedures that include at least two categories or types of
force that will determine the force investigation required. The
categories or types of force shall be based on the level of
force used and the risk of injury or actual injury from the use
of force. The goal is to optimize APD’s supervisory and
investigative resources on uses of force. As set forth in
Paragraphs 81-85 below, APD shall continue to participate in
the Multi-Agency Task Force, pursuant to its Memorandum of

95



Case 1:14-cv-01025-JB-SMV Document 493 Filed 11/01/19 Page 58 of 287

Understanding, in order to conduct criminal investigations of
at least the following types of force or incidents: (a) officer-
involved shootings; (b) serious uses of force as defined by
the Memorandum of Understanding; (c) in-custody deaths;
and (d) other incidents resulting in death at the discretion of
the Chief.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.36 Assessing Compliance with Paragraph 49
Paragraph 49 stipulates:

Under the force classification procedures, serious uses of
force shall be investigated by the Internal Affairs Bureau, as
described below. When a serious use of force or other
incident is under criminal investigation by the Multi-Agency
Task Force, APD’s Internal Affairs Bureau will conduct the
administrative investigation. Pursuant to its Memorandum of
Understanding, the Multi-Agency Task Force shall periodically
share information and coordinate with the Internal Affairs
Bureau, as appropriate and in accordance with applicable
laws, to ensure timely and thorough administrative
investigations of serious uses of force. Uses of force that do
not rise to the level of serious uses of force or that do not
indicate apparent criminal conduct by an officer will be
reviewed by the chain of command of the officer using force.

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.37 Assessing Compliance with Paragraph 50: Supervisory
Response to Use of Force

Paragraph 50 stipulates:

“The supervisor of an officer using force shall respond to the
scene of the use of force to initiate the force investigation and
ensure that the use of force is classified according to APD’s
force classification procedures. For serious uses of force, the
supervisor shall ensure that the Internal Affairs Bureau is
immediately notified and dispatched to the scene of the
incident.”
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Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.38 Assessing Compliance with Paragraph 51: Self-Review of Use
of Force

Paragraph 51 stipulates

“A supervisor who was involved in a reportable use of force,
including by participating in or ordering the force being
reviewed, shall not review the incident or Use of Force
Reports for approval.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.39 Assessing Compliance with Paragraph 52: Supervisory Force
Review

Paragraph 52 stipulates:

“For all supervisory investigations of uses of force, the
supervisor shall:

a) Respond to the scene, examine all personnel and subjects
of use of force for injuries, interview the subject(s) for
complaints of pain after advising the subject(s) of his or her
rights, and ensure that the officers and/or subject(s) receive
medical attention, if applicable.

b) Identify and collect all relevant evidence and evaluate that
evidence to determine whether the use of force was consistent
with APD policy and identifies any policy, training, tactical, or
equipment concerns;

c) Ensure that all evidence to establish material facts related to
the use of force, including audio and video recordings,
photographs, and other documentation of injuries or the
absence of injuries is collected;

d) Ensure that a canvass for, and interview of, witnesses is
conducted. In addition, witnesses are to be encouraged to
provide and sign a written statement in their own words;

e) Ensure that all officers witnessing a use of force incident by
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Results

another officer provide a use of force narrative of the facts
leading to the use of force;

f) Separate all officers involved in a use of force incident until
each has been interviewed and never conduct group interviews
of these officers;

d) Ensure that all Use of Force Reports identify all officers who
were involved in the incident, withessed the incident, or were
on the scene when it occurred;

h) Conduct investigations in a rigorous manner designed to
determine the facts and, when conducting interviews, avoid
asking leading questions and never ask officers or other
witnesses any questions that may suggest legal justifications
for the officers’ conduct;

i) Utilize on-body recording systems to record all interviews;

j) Review all use of force narratives and ensure that all Use of
Force Reports include the information required by this
Agreement and APD policy;

k) Consider all relevant evidence, including circumstantial,
direct, and physical evidence, as appropriate, and make
credibility determinations, if feasible;

1) Make all reasonable efforts to resolve material
inconsistencies between the officer, subject, and witness
statements, as well as inconsistencies between the level of
force described by the officer and any injuries to personnel or
subjects;

m) Obtain a unique tracking number; and
n) Where a supervisor determines that there may have been

misconduct in the use of force, immediately notify the Area
Commander and the Internal Affairs Bureau.”

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.40 Assessing Compliance with Paragraph 53: Force Review

Timelines

Paragraph 53 stipulates:

Each supervisor shall complete and document a supervisory
force investigation Force Report within 72 hours of
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completing the on-scene investigation. Any extension of this
72-hour deadline must be authorized by a Commander. This
Report shall include:

a) all written or recorded use of force narratives or
statements provided by personnel or others;

b) documentation of all evidence that was gathered, including
names, phone numbers, and addresses of withesses to the
incident. In situations in which there are no known witnesses,
the report shall specifically state this fact. In situations in
which witnesses were present but circumstances prevented
the author of the report from determining the identification,
phone number, or address of the withesses, the report shall
state the reasons why. The report should also include all
available identifying information for anyone who refuses to
provide a statement;

c) the names of all other APD employees witnessing the use
of force;

d) the supervisor’s narrative evaluating the use of force,
based on the supervisor’s analysis of the evidence gathered,
including a determination of whether the officer’s actions
complied with APD policy and state and federal law; and an
assessment of the incident for tactical and training
implications, including whether the use of force could have
been avoided through the use of de-escalation techniques or
lesser force options; and

e) documentation that additional issues of concern not
related to the use of force incident have been identified and
addressed by separate memorandum.

The monitoring team met with members from APD assigned to this
paragraph during the May 2019 site visit. The purpose of this meeting was
to ensure that the department continued to a) utilize the changes
implemented during the previous site visit and; b) sustain the corrective
actions implemented to maintain compliance with this portion of the
paragraph. APD has made remarkable progress with this paragraph as it
relates to the 72-hour requirement. APD submitted 50 Use of Force files for
review by the monitoring team for the time period February 2019 through
July 2019. Three reports failed to meet the criteria as set forth in the CASA:

. Case number IMR-10- 7 (Request submitted six (6) days after
incident. No follow up by lieutenant)

. Case number IMR-10- 8 (Request made within 72-hour rule, but
no approval given for request)

. Case number IMR-10- 9 (Request made seven (7) days after
incident)
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APD has not met the 95% threshold for the 72-hour requirement of this
paragraph. With the three reports that did not meet the requirement APD is
at 94%, based on our sample. A high number of the initial supervisory
reports continue to require an extension, as was the case in the previous
reporting period.

The extensions were reviewed by Commanders and extensions (when
approved) were granted with stipulated timeframes depending on the
circumstances for completion. APD Commanders demanded more in-depth
explanation for extension requests. During this reporting period, the
monitors’ review of extension requests revealed detailed explanations for
the requests. The monitoring team continues to note that the other
requirements of the paragraph will become harder to track because they will
run into future reporting periods.

The monitoring team will continue to monitor closely the progress of this
paragraph during future site visits.

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.41 Assessing Compliance with Paragraph 54: Command Review of
Force

Paragraph stipulates:

Upon completion of the Use of Force Report, investigating
supervisor shall forward the report through his or her chain of
command to the Commander, who shall review the report to
ensure that it is complete and that the findings are supported
using the preponderance of the evidence standard. The
Commander shall order additional investigation when it
appears that there is additional relevant evidence that may
assist in resolving inconsistencies or improving the reliability
or credibility of the findings.

Results
Primary: In Compliance

Secondary: Not In Compliance
Operational: Not In Compliance

4.7.42 Assessing Compliance with Paragraph 55: Force Review
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Evidence Standard

Paragraph 55 stipulates:

“Where the findings of the Use of Force Report are not
supported by a preponderance of the evidence, the
supervisor’s chain of command shall document the
reasons for this determination and shall include this
documentation as an addendum to the original
investigation. The supervisor’s superior shall take
appropriate action to address the inadequately
supported determination and any investigative
deficiencies that led to it. Commanders shall be
responsible for the accuracy and completeness of Use
of Force Reports prepared by supervisors under their
command.

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.43 Assessing Compliance with Paragraph 56: Force Review
Quality

Paragraph 56 stipulates:

“Where a supervisor repeatedly conducts deficient
supervisory force investigations, the supervisor shall
receive the appropriate corrective and/or disciplinary
action, including training, demotion, and/or removal
from a supervisory position in accordance with
performance evaluation procedures and consistent with
any existing collective bargaining agreements,
personnel rules, Labor Management Relations
Ordinance, Merit System Ordinance, regulations, or
administrative rules. Whenever a supervisor or
Commander finds evidence of a use of force indicating
apparent criminal conduct by an officer, the supervisor
or Commander shall suspend the supervisory force
investigation immediately and notify the Internal Affairs
Bureau and the Chief. The Internal Affairs Bureau shall
immediately take over the administrative.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance
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4.7.44 Assessing Compliance with Paragraph 57: Force Review Board

Paragraph 57 stipulates that:

“When the Commander finds that the supervisory
force investigation is complete and the findings are
supported by the evidence, the investigation file shall
be forwarded to the Force Review Board. The Force
Review Board shall review the supervisory force
investigation to ensure that it is complete and that the
findings are supported by the evidence. The Force
Review Board shall ensure that the investigation file is
forwarded to the Internal Affairs Bureau for
recordkeeping.”

Methodology
This topic was discussed in depth in paragraph 78, above.
Results

Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance

Recommendations for Paragraph 57 and 78:

4.7.44 & 65a: Report regularly on progress on the established goals and
objectives related to the FRB process.

4.7.44.& 65b: Closely monitor referrals that are made from the FRB to ensure that
each referral is clear and is followed through on by the impacted command.

4.7.44. & 65¢c: APD should organize its pre and post FRB meeting documentation
in a manner that clearly demonstrates how it meets each of the relevant
provisions of the CASA.

4.7.45 Assessing Compliance with Paragraph 58: Reassignment of Force Review

Paragraph 58 stipulates that:

“At the discretion of the Chief, a supervisory force
investigation may be assigned or re-assigned to another
supervisor, whether within or outside of the Command
in which the incident occurred or may be returned to the
original supervisor for further investigation or analysis.
This assignment or re-assignment shall be explained in
writing.”
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Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendations for Paragraph 58:

4.7.45a: Develop an early intervention system that triggers alerts when clusters
of poorly investigated use of force incidents arise, and address these issues early
with Area Command staff, requiring Commanders affected to develop and
implement written “Intervention Plans” designed to identify the causes of failure
and remediate those causes systematically.

4.7.45b: Routinely monitor the intervention process for integrity to the proffered
plans.

4.7.46 Assessing Compliance with Paragraph 59: Abuse of Force
Discipline

Paragraph 59 stipulates:

“Where, after a supervisory force investigation, a use
of force is found to violate policy, the Chief shall direct
and ensure appropriate discipline and/or corrective
action. Where the use of force indicates policy,
training, tactical, or equipment concerns, the Chief
shall also ensure that necessary training is delivered
and that policy, tactical, or equipment concerns are
resolved.”

Results
Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance
Recommendation for Paragraph 59:

See recommendations 4.7.44.1a-4.7.44j, above.

4.7.47 - 4.7.64 Assessing Compliance with Paragraph 60-77: Force
Investigations by the Internal Affairs Bureau

Paragraphs 60—77 of the CASA address requirements that APD respond to and
investigate serious uses of force, as follows:
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Paragraph 60: IAB Force Review

Paragraph 61: Criminal and Civil Force Investigations

Paragraph 62: Revision of IAB Manual

Paragraph 63: IAB Staffing

Paragraph 64: Training IAB Personnel

Paragraph 65: Referral of Force Investigations to MATF

Paragraph 66: MATF Assistance to IAB

Paragraph 67: Notice to External Agencies of Criminal Conduct in Use of
Force

Paragraph 68: Consultation with External Agencies and Compelled
Statements

Paragraph 69: IAB Responsibilities in Serious Uses of Force

Paragraph 70: Use of Force Data Reports

Paragraph 71: I1AB Investigative Timelines

Paragraph 72: IAB Report Review

Paragraph 73: IAB Findings Not Supported by Preponderance of the
Evidence

Paragraph 74: IAB Quality Control

Paragraph 75: IAB Quality Control (Force Review Board)

Paragraph 76: Force Investigations by MATF or FBI

Paragraph 77: Discipline on Sustained Investigations

As with other reporting periods, the monitoring team spent significant time working with
APD’s Compliance Bureau and Force Division personnel during its November 2018 and
May 2019 site visits. Personnel were found to demonstrate a genuine level of
receptiveness and a sincere interest in attaining CASA compliance. This receptiveness
and interest, along with skilled, investigative tenacity was largely responsible for its
success in its review of the backlog of cases. The work done by these units in the past
year stand as an exemplar of how reform processes should be managed.

During this reporting period, the monitoring team received regular updates on the
Internal Affairs--Force Division’s (IAFD) efforts in reviewing APDs extensive backlog of
use of force investigations. Prior to our June 2019 site visit, IAFD completed its review
of the 304 backlogged investigations. This review identified 22 cases involving out-of-
policy uses of force, a 14 percent error rate in the then-current APD system in place at
the time of the incidents. Two of the reviewed cases revealed officer conduct that
resulted in APD referring the cases to be reviewed for possible criminal conduct. The
reader should note that these 22 cases would have been buried in the bureaucratic
system, had IAFD not been established.

While the need to be detailed in the review of use force cases is self-evident, it is
equally apparent that the need to become proficient with the detailed investigative
regimen of serious use of force matters is proving to be challenging to APD, with
respect to contemporary investigations. Paragraph 71 of the CASA requires APD
conduct “complete administrative investigations within two months after learning of the
use of force.” During IMR-9 (data through January 16, 2019), APD recorded 46 cases
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involving the serious use of force by its members. Only three of these investigations
(approximately 7%) were deemed to be completed by mid-January 2019. The average
completion time for these three cases was 140 days; more than double the maximum
time allowed. When compounded with initial failures by field supervisors to properly
categorized uses of force as serious, the concern for timeliness for these cases to be
completed is obvious.3? In short, the use of force processes established by APD have
become effective when outcomes are considered; however, the process is so complex
that it is difficult (from an operations management perspective) for the process to be
efficient. In the monitor’s opinion, this lack of efficiency is due to what can only be
described as a reluctance of area commands to engage in effective information
gathering and reporting processes related to uses of force. At this point, this constitutes
a serious barrier to APD’s ability to identify, classify, process, and complete effective
use of force control.

During IMR-10 (data current through July 20, 2019), APD recorded 54 cases involving
the serious use of force by its members. Only eight of these investigations
(approximately 15%) were deemed to be completed by mid-July 2019. The average
completion time for these cases was 72 days. This average time is improved from IMR-
9, but still inconsistent with Paragraph 71 of the CASA that requires APD to “complete
administrative investigations within two months after learning of the use of force.” During
IMR-10 only 9% of the serious use of force cases were completed within 60 days.
Again, when compounded with initial failures by field supervisors to properly categorize
uses of force as serious, the concern for timeliness for these cases to be completed is
obvious. The continued lack of timeliness in completing serious use of force
investigations requires the serious attention of APD. It impacts not only the effective
reviews of force, but any resulting performance improvement plans for officers’ lack
timeliness and loses their potential positive impact. Also, as APD timelines across all
use of force investigations continue to take months to complete, that elongated
completion rate contributes to APD losing opportunities to appropriately prescribe
corrective process for policy violations.

During this period, cases involving unreported force, as well as commanders and
lieutenants finding misclassified force (almost two months after the initial incident),
continue to plague APD’s system for addressing serious uses of force. This may be
rectified when the new suite of use of force policies is implemented. APD must be
vigilant to ensure that SO 19-25 amended is followed and all discipline stems IA.
Continued deference to the Area Commanders to influence investigative timelines and
discipline will continue to plague compliance efforts, unless they are specifically
prohibited, and violations result in corrective measures at the Area Command level.
Until Internal Affairs is a central, well-staffed APD function handling all interventions and
discipline, desired CASA-compliant outcomes for Paragraphs ranging from 41-77 can,

33 We commented in Paragraphs 41-59 of IMR-9 on several serious uses of force that were improperly
categorized when they initially occurred. While identified within the chain of command reviews, it is
unclear if what the monitoring team was provided constitutes all improperly categorized cases. It also
reveals that these cases did not result in a response to the scene by CIRT, thereby possibly influencing
the quality of the investigation.
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and probably will, be undermined. Obviously, this is a critical problem, and should be
addressed adroitly by senior-level command elements.

In the past we have noted APD’s aversion to appropriately disciplining its officers, and in
our view that remained true in IMR-10 as well. In IMR-9 we reported findings regarding
several ECW cases we reviewed and prior to our May 2019 site visit we requested a
meeting with IA and IAFD to discuss two of those cases.

In Case #IMR-9-6 (ECW Application), APD officers were dispatched to a business
establishment in the early morning hours for a reported burglary in progress. Officers
arrived at the front door and a suspect began to run away. Several commands were
given to the suspect to “stop” but he continued across a street and onto the property of
a nearby high school. The suspect scaled a fence and was briefly entangled by his
jacket. The officer reported “painting” the suspect with his ECW and documented,
“Before (the suspect) started running again | painted him in the center of his back with
my Taser and fired it in an attempt to stop him before he began running again.” It was
apparent that the ECW was deployed when there was an intermediate barrier between
the suspect and officer, the suspect had already turned and begun to run away, and the
area was unpopulated. Based on our observations, there was a failure to warn the
suspect prior to the use of the ECW, thus the use of the ECW was not within APD
policy. The officer deployed the ECW through an opening in the fence but missed the
subject, which can be seen on the lapel camera video. The officer said in his report:
“Due to the exertion of being in a foot pursuit | was unable to issue a verbal warning
prior to firing the ECW?”, which is not consistent with the video the monitoring team
reviewed.3* We note that this appears to be another incident of APD command staff
giving unwarranted credibility to easily “testable” statements from officers whose actions
are under review.

The suspect ran a short distance before giving up and laying on the ground. The officer
was able to take the suspect into custody without further force being used. A second
officer was not considered a witness to the use of force, which we were unable to
reconcile. This case was not initially reported as a use of force and was identified as
such by the commander nearly two months following the incident. There was no
documentation of any remediation of performance deficiencies in this case, including,
but not limited to, failure to report a use of force.

When we met with APD’s IA Commander he expressed equal concern over the case
and also found several policy violations that were troublesome. As we questioned the
actions IA intended to take, now that these policy violations were obvious to APD, the IA

34 The officer was actually heard making radio updates as he ran, and made a command to stop, instead
of an ECW warning. After continuing to run after the suspect and catching him, the officer was still able to
make announcements to the suspect and talk to an assisting officer. These details bring into question the
officer’s rationalization for not “announcing” the deployment of his Taser, but these inconsistencies simply
were not noted by the command-level APD review of this case. The monitor strongly condemns these
types of “liberties” by command-level personnel. They are counterproductive and counter-CASA, and
particularly aberrant, given the source.

66



Case 1:14-cv-01025-JB-SMV Document 493 Filed 11/01/19 Page 69 of 287

Commander seemed uninspired to take any action.® It was only through the monitoring
team’s continued questioning that he finally agreed to take an “I” number for these
obvious policy violations. We were provided with the “I” number before the end of our
visit IMR-10-10, but a subsequent data request revealed that it was not until two months
later that IA target letters were drafted against the lieutenant and commander that
reviewed the use of force. Further, no action was taken against the officer who
improperly deployed his ECW and misreported his actions related to that ECW use of
force. Cases such as this seem to be at the root of APD’s problematic processes
designed to control unnecessary uses of force: unreasonable delays leading, in the
final analysis, to a finding of improper actions, but, due to the delays, no discipline is
applied.

The second case the monitoring team reviewed during our meeting was Case #IMR-9-9
(ECW Application). This case represents a glaring example of the undermining of and
misapplication of intervention and discipline at APD.

In IMR-9, the monitoring team noted numerous problematic officer and supervisory
actions in the use of ECWs and other force applications. The supervisor in this
particular use of force incident (IMR-9-9) was cited for poorly controlling the situation as
well as conducting a deficient supervisory investigation. The reviewing lieutenant
appropriately found both uses of force in the incident to be out of policy and referred the
matter to the commander, who made the appropriate internal affairs referral.3¢ On May
21 (during our May 2019 site visit), the monitoring team was presented with hard-copy
documents (signed and dated May 15, 2019 by the sergeant’s Area Commander), thus
revealing the Area Commander’s awareness of |A sustaining Class 5 and 6 violations
against the sergeant, and a recommendation for 40 hours of suspension. On May 17,
the same Area Commander submitted two memos (both dated May 17) to Internal
Affairs to address the same sergeant’s supervision once again, this time in IMR-10-7.
One memo (consisting of one page) advises IA that the sergeant “will receive (emphasis
added) a verbal reprimand” since the Area Commander “did not locate any Class 7
violations in the past 12 months.”

35 During this meeting, a member assigned to IA admitted in another matter to a purposeful delay taking
an “I” number because the “clock would start to run.” We find no policy support for such a rationale.

36 A review of the related IA for this incident revealed deficiencies that may have led the investigator to a
different conclusion regarding what the monitoring team viewed as an out of policy use of force (with
injuries) caught on video. The synopsis of the IA investigation indicated one of the core issues
investigated was the use of force by an officer. The investigator’s written analysis of the OBRD video that
captured the force used language that the video is “not definitive,” despite stating in the next sentence
that it appeared the officer's body “moved abruptly forward in the direction [of] the top of the subject’s
head was pointing.” The preponderance standard does not need to rely on definitive evidence in the
consideration of liability. In the findings section of the IA report on this officer, language from the officer’s
statement indicated the person subjected to force threw himself face first into the ground. In the opinion of
the monitoring team, this is contradicted by the OBRD video. This material discrepancy of whether the
officer forced the person onto the ground, or the person drove himself into the ground, could have been
addressed by asking this question of the person who was subjected to force by this officer. Remarkably,
however, the person subjected to the officer’s force was never interviewed by IA about this matter, nor
were the other two civilian witnesses present at the scene. We find this to be an example of deliberate
indifference.
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The monitoring team reviewed documents for this sergeant that reflect several
disciplinary actions. These documents include the sergeant’s Police Action Card/
Employee Member Card, the sergeant’s Concise Employee History (IAPro), and an
unlabeled 2-page printout. The documents did not all align with each other to reflect the
totality of the problematic disciplinary actions involving this sergeant. For example, a
CASA-related OBRD violation that appears on the Police Action Card/ Employee
Member Card does not appear on the sergeant’s IAPro Concise Employee History
report or the unlabeled accompanying 2-page printout. Although the Area Commander
stated he couldn’t locate “any Class 7 violations in the past 12 months” for the sergeant,
the monitoring team'’s review of the aforementioned disciplinary action documents
reveals the sergeant’s retention card lists a written reprimand for a CASA-centric SOP
2-52 (use of force) violation. Another written reprimand for a motor vehicle accident was
recorded on the unlabeled 2-page printout but was not listed in the sergeant’s IAPro
Concise Employee History report.

The second memo to IA (consisting of four pages, but with the same May 17 date) from
the Area Commander details the Commander’s opinion of why certain violations of SOP
do not apply to the proposed discipline for IMR-10-7. In one part of the memo, the
Commander states that an SOP 2-52 violation does not apply because he feels a good
plan was in place for the deployment of a 40mm launcher. This contradicts the
Commander’s assertion in another section of the memo where he stated more time
should have been allotted to gain the subject’s attention prior to using the 40mm,
especially since the level of crime that was occurring (property crime, possession of a
stolen vehicle) presented no reasonable, immediate or exigent circumstance to deploy
the 40mm launcher to breach the window within approximately three minutes of the
sergeant’s arrival at the scene. This criticism of the sergeant’s control of this use of
force scene is also consistent with the findings of the ECW investigation (IMR-9-9) in
late 2018. This Area Commander was involved in the back end of the IMR-9-9
disciplinary matter, as he signed the IA document sustaining Class 5 and 6 violations
against the sergeant, and a recommendation for 40 hours of suspension. Thus, APD
personnel, inclusive of the Area Commander and Internal Affairs personnel, had access
to this sergeant’s contemporary and historical disciplinary records and they still
proceeded with an Area Commander’s prescriptive intervention/discipline of a verbal
counseling when he wrote that the sergeant “will receive (emphasis added) a verbal
reprimand” for another violation of a CASA-centric policy. In short, more serious errors
were ignored, and less serious errors were noted and resulted in the ubiquitous “verbal
reprimand” for a deployment of a less-than-lethal 40mm launcher round.

This is precisely the outcome from the lack of connectivity and system failures that the
monitor has pointed out over the past few monitor reports. Even when recorded
information exists, APD allows inappropriately applied progressive discipline to a
supervisor (recommended by an Area Commander) whose actions or inactions would
be flashing red on any bona fide early warning system. When an objective observer
reviews the various use of force investigations, correspondence, and time expended to
review and manage the activities of this sergeant as they relate to use of force incidents
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and that the sergeant has received verbal reprimands, written reprimands, and
significant suspension time for various actions and/or inactions in CASA-centric SOPs, it
is shocking to the monitor how APD could justify a verbal counseling in light of all of the
warning signs present in a review of the totality of the circumstances in this case. No
evidence has been provided that indicates Internal Affairs conducted any investigation
into these matters. In this case, Internal Affairs seems to act as merely a clearing house
for obtaining case numbers and memorializing the recommendations of Area
Commanders.?’

In another case (IMR 10-11; ACM-10-1) during this reporting period, a lieutenant in an
area command provided a comprehensive and detailed ACM concerning an officer
failing to activate his OBRD during a use of force. He stated, “Having reviewed this
incident in depth, it is apparent that Officer X had numerous opportunities to activate his
OBRD but neglected to do so. His assertion that he was unable to activate his OBRD
‘due to (female) actively fleeing from Officer X’ and ‘the expeditious nature’ of his
departure from his vehicle are not supportive of an excusable violation in this case and
are, in essence, ‘boilerplate language.” The lieutenant documented the relevant policy
violations and we saw his memo as a legitimate attempt to initiate a discipline request to
IA through an Area Commander. However, even though the Area Commander
concurred with the lieutenant and cited the violation as a sanction level 6 requiring a
written reprimand, he stated, “...I do not support a written reprimand in this matter. In
lieu of a written reprimand, | support a documented verbal reprimand.” While he directs
his comments to IA, this type of interaction at the Area Command level is precisely the
type of dysfunction and disparity we have noted across the organization, which
undermines the legitimate authority of IA as the disciplinary arm of the Chief of Police.
In short, even when faced with obvious policy violations and a Chart of Sanctions with
prescribed disciplinary measures for those violations, this Area Commander took
measures to essentially undermine the |IA process and to neutralize potential corrective
measures.

We have stated in previous reports that delays in the comprehensive investigation of
use of force incidents significantly impedes the ability of APD to react to policy violations
when force is used. In assessing compliance with Paragraphs 41-59 and other
Paragraphs in this report, we have already noted that APD has not convened a Force
Review Board since November 2017 to review use of force matters. As it relates to
Paragraph 75 and the requirement to forward completed cases to the Force Review
Board, the delay in completed cases have been creating a second backlog at the back
end of the force investigation process. This exacerbates the workload for APD’s
oversight processes to ensure the quality and rigor of these investigations. It also
creates a disciplinary quagmire that severely impedes APD’s ability to impose discipline
for even the most severe of policy violations. The implications for Operational
Compliance efforts moving forward are self-evident. We reiterate our comments

37 We have pointed out to APD on numerous occasions that the manner in which area commanders,
lieutenants and sergeants pass around internal memos related to policy violations, thus giving the
appearance of the likelihood that dysfunction and disparity exists across the commands. Apparently, this
occurs outside the purview of the Chief of Police.
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previously in this report (Paragraphs 41-59) pertaining to the need for APD to complete
thorough investigations within the stipulated timelines and eliminate lengthy extensions
in supervisory force investigations for Commander reviews. The monitoring team cannot
overstate the adverse impact these issues will have on the effectiveness of APD’s
compliance efforts. We note that APD has prohibited the use of ACMs. We see these
delaying tactics (protracted timelines for incident review, use of informal—and non-
CASA compliant—surrogate disciplinary actions) as worrisome, and potentially critical
compliance barriers.

Pursuant to Paragraphs 65, 66, and 76, certain CASA-defined uses of force can be
assigned to the MATF for investigation. Consistent with Paragraphs 81-85 of this report
the MATF reported receiving ten cases during this monitoring period (through July 22,
2019). Seven of those cases originated with APD, inclusive of five officer-involved
shootings, one in-custody death, and one aggravated assault/battery.

Paragraphs 70-74 deal with the quality of the investigative process of Internal Affairs.
The monitoring team has observed the Force Division’s significant efforts to improve the
quality of use of force investigations, reviews, and the quality of the personnel assigned
to these functions. At the same time, the efforts to resolve investigative inconsistencies
and findings not supported by a preponderance of evidence (with exceptions noted)
have markedly improved over past monitoring periods. This improvement can be
attributed to the clear direction and oversight of the supervision and command of the
Compliance Bureau and Force Division of Internal Affairs. Directly attributable to this
focused direction and oversight was the design and implementation of the assignment
and training processes of newly assigned personnel to the Force Division. As APD
intends to pivot to a new 3-tiered use of force reporting system, it will move all but lower
level initial force investigations to the IAFD. To succeed, APD leadership will have to
embrace the fact that IAFD will require adequate staffing, training and resources to be
successful. It would be very unwise for APD to not seize on the opportunity IAFD has
created by improving the quality of their work product. To not provide IAFD with the
resources that will be necessary to properly review and investigate new use of force
policy violations, would be, in the monitor’s opinion, short-sighted and
counterproductive.

Compliance Findings

Based on our review, we have determined Secondary Compliance is continued for
Paragraphs 60 through 74, and 76-77. Paragraph 75 is not in compliance, due to
lengthy delay in impaneling a Force Review Board (since November 2017). The first
session of the newly comprised FRB occurred outside the dates of this reporting period.
4.7.47 Assessing Compliance with Paragraph 60: IAB Force Review

Paragraph 60 stipulates that:

“The Internal Affairs Bureau shall respond to the scene and
conduct investigations of serious uses of force, uses of force
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indicating apparent criminal conduct by an officer, uses of
force by APD personnel of a rank higher than sergeant, or
uses of force reassigned to the Internal Affairs Bureau by the
Chief. In cases where the Internal Affairs Bureau initiates a
criminal investigation, it shall ensure that such investigation
remains separate from and independent of any administrative
investigation. In instances where the Multi-Agency Task Force
is conducting the criminal investigation of a serious use of
force, the Internal Affairs Bureau shall conduct the
administrative investigation.”

Results

Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance

Recommendation for Paragraph 60:

4.7.47a: APD should continue its current planning processes related to re-
constituting an effective FRB process. We have reviewed work completed to date
by the department regarding the reconstituted FRB, and find it methodical, based
on lessons learned from other agencies working through consent decrees, and
focused on past comments by the monitoring team related to FRB processes.

4.7.48 Assessing Compliance with Paragraph 61: Criminal and Civil Force
Investigations

Paragraph 61 stipulates:

“The Internal Affairs Bureau will be responsible for
conducting both criminal and administrative
investigations, except as stated in Paragraph 60. The
Internal Affairs Bureau shall include sufficient
personnel who are specially trained in both criminal
and administrative investigations.”

Results

APD IA processes focused on criminal and civil issues appear reasonably staffed given
current workload. Policies are reasonably crafted and have been approved by the
monitor. What remains is simply a matter of working through the backlog in a
persistent, methodical manner, ensuring the process produces effective, industry-
standard work. This will simply take time to resolve.

Primary: In Compliance

Secondary: In Compliance
Operational: Not In Compliance
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Recommendation for Paragraph 61:

4.7.48a: Continue to monitor internally the progress of Internal Affairs in
conducting effective intake, assessment, assignment, investigation, and
resolution processes for criminal and civil investigations in order to ensure that
staffing levels are appropriate, and processes are effective in producing
acceptable and timely results.

4.7.49 Assessing Compliance with Paragraph 62: Revision of Internal
Affairs Manual

Paragraph 62 stipulates:

Results

“Within six months from the Effective Operational Date, APD
shall revise the Internal Affairs Bureau manual to include the
following:

a) definitions of all relevant terms;

b) procedures on report writing;

c) procedures for collecting and processing evidence;

d) procedures to ensure appropriate separation of criminal
and administrative investigations in the event of compelled
subject officer statements;

e) procedures for consulting with the District Attorney’s
Office or the USAO, as appropriate, including ensuring that
administrative investigations are not unnecessarily delayed
while a criminal investigation is pending;

f) scene management procedures; and

g) management procedures.”

Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance

Recommendation for Paragraph 62:

4.7.49a: Continue work on revision and update of the IAB manuals, ensuring they

comply with the CASA and known best practices in the field.

4.7.50 Assessing Compliance with Paragraph 63: Staffing IAB
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Paragraph 63 stipulates:

“Within ten months from the Effective Date, APD shall ensure
that there are sufficient trained personnel assigned to the
Internal Affairs Bureau to fulfill the requirements of this
Agreement. APD shall ensure that all serious uses of force are
investigated fully and fairly by individuals with appropriate
expertise, independence, and investigative skills so that uses
of force that are contrary to law or policy are identified and
appropriately resolved; that policy, training, equipment, or
tactical deficiencies related to the use of force are identified
and corrected; and that investigations of sufficient quality are
conducted so that officers can be held accountable, if
necessary. At the discretion of the Chief, APD may hire and
retain personnel, or reassign current APD employees, with
sufficient expertise and skills to the Internal Affairs Bureau.”

Results

Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance

Recommendation for Paragraph 63:

4.7.50a: Identify the department’s expected milestone date for staffing at IAB
based on data related to incoming cases, average time for case completion, and
calculations of the number of staff needed to effectively investigate incoming
cases within established parameters.

4.7.51 Assessing Compliance with Paragraph 64: Training Force
Division Personnel

Paragraph 64 stipulates:

“Before performing force investigations, Internal Affairs
Bureau personnel shall receive force investigation training
that includes, at a minimum, the following areas: force
investigation procedures; call-out and investigative protocols;
proper roles of on-scene counterparts such as crime scene
technicians, the Office of the Medical Investigator, District
Attorney staff, the Multi-Agency Task Force, City Attorney
staff, and Civilian Police Oversight Agency staff; and
investigative equipment and techniques. Internal Affairs
Bureau personnel shall also receive force investigation
annual in-service training.”

Results

Primary: In Compliance
Secondary: In Compliance
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Operational: In Compliance

4.7.52 Assessing Compliance with Paragraph 65: Referral of Force
Investigations to MATF

Paragraph 65 stipulates:

“Where appropriate to ensure the fact and appearance of
impartiality and with the authorization of the Chief, APD may
refer a serious use of force or force indicating apparent
criminal conduct by an officer to the Multi-Agency Task Force
for investigation.”

Results

Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.53 Assessing Compliance with Paragraph 66: MATF Assistance to
IAB

Paragraph 66 stipulates:

“To ensure that criminal and administrative investigations
remain separate, APD’s Violent Crimes Section may support
the Internal Affairs Bureau or the Multi-Agency Task Force in
the investigation of any serious use of force, as defined by
this Agreement, including critical firearm discharges, in-
custody deaths, or police-initiated actions in which a death or
serious physical injury occurs.”

Results

Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.54 Assessing Compliance with Paragraph 67: MATF Assistance to
IAB

Paragraph 67 stipulates:

“The Chief shall notify and consult with the District Attorney’s
Office, the Federal Bureau of Investigation, and/or the USAO,
as appropriate, regarding any use of force indicating apparent
criminal conduct by an officer or evidence of criminal conduct
by an officer discovered during a misconduct investigation.”

Results
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Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.55 Assessing Compliance with Paragraph 68: Consultation with External
Agencies and Compelled Statements

“If the Internal Affairs Bureau determines that a case will
proceed criminally, or where APD requests a criminal
prosecution, the Internal Affairs Bureau will delay any
compelled interview of the target officer(s) pending
consultation with the District Attorney’s Office or the USAO,
consistent with Paragraph 186. No other part of the
investigation shall be held in abeyance unless specifically
authorized by the Chief in consultation with the agency
conducting the criminal investigation.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

4.7.56 Assessing Compliance with Paragraph 69: IAB Responsibilities in Serious
Uses of Force

Paragraph 69 stipulates:

“In conducting its investigations of serious uses of force, as
defined in this Agreement, the Internal Affairs Bureau shall:

a) respond to the scene and consult with the on-scene
supervisor to ensure that all personnel and subject(s) of use of
force have been examined for injuries, that subject(s) have
been interviewed for complaints of pain after advising the
subject(s) of his or her rights, and that all officers and/or
subject(s) have received medical attention, if applicable;

b) ensure that all evidence to establish material facts related
to the use of force, including but not limited to audio and video
recordings, photographs, and other documentation of injuries
or the absence of injuries is collected;

c) ensure that a canvass for, and interview of, witnesses is
conducted. In addition, witnesses should be encouraged to
provide and sign a written statement in their own words;

d) ensure, consistent with applicable law, that all officers

witnessing a serious use of force by another officer provide a
use of force narrative of the facts leading to the use of force;
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e) ensure that all officers involved in a use of force incident
remain separated until each has been interviewed and never
conduct group interviews of these officers;

f) review all Use of Force Reports to ensure that these
statements include the information required by this Agreement
and APD policy;

dg) ensure that all Use of Force Reports identify all officers who
were involved in the incident, withnessed the incident, or were
on the scene when it occurred;

h) conduct investigations in a rigorous manner designed to
determine the facts and, when conducting interviews, avoid
asking leading questions and never ask officers or other
witnesses any questions that may suggest legal justifications
for the officers’ conduct;

i) record all interviews;

j) consider all relevant evidence, including circumstantial,
direct, and physical evidence, as appropriate, and make
credibility determinations, if feasible;

k) make all reasonable efforts to resolve material
inconsistencies between the officer, subject, and witness
statements, as well as inconsistencies between the level of
force described by the officer and any injuries to personnel or
subjects; and

1) train all Internal Affairs Bureau force investigators on the
factors to consider when evaluating credibility, incorporating
credibility instructions provided to jurors.”

Results
APD has provided the policy and training components of this paragraph to IAB
personnel. What remains to be accomplished is consistent and persistent supervision
and review to ensure that IAB findings are consistent with best practices.

Primary: In Compliance

Secondary: Not In Compliance

Operational: Not In Compliance
Recommendations for Paragraph 69:

4.7.56a: Conduct detailed failure analyses for all IAB investigations deemed
improperly completed.

4.7.56b: Using these failure analyses, routinely modify training,
procedures, practice and supervision/oversight until IAB findings are
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greater than 94 percent complete and adequate on each of the
elements addressed in paragraph 69.

4.7.57 Assessing Compliance with Paragraph 70: Use of Force Data
Reports

Paragraph 70 stipulates:

“The Internal Affairs Bureau shall complete an initial Use of
Force Data Report through the chain of command to the
Chief as soon as possible, but in no circumstances later
than 24 hours after learning of the use of force.”

Results

Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance

Recommendations for Paragraph 70:

4.7.57a: Conduct a data analysis of Use of Force Data reports to determine why
they take longer than 24 hours to process and develop recommendations to
relieve the major bottlenecks affecting this process.

4.7.57b: Ensure that any ECW errors noted based on the monitor’s
recommendations in response to identified issues with ECW usage are
used to make changes to use of force data analyses moving forward.

4.7.58 Assessing Compliance with Paragraph 71: IAB Investigative
Timelines

Paragraph 71 stipulates:

“The Internal Affairs Bureau shall complete
administrative investigations within two months after
learning of the use of force. Any request for an
extension to this time limit must be approved by the
commanding officer of the Internal Affairs Bureau
through consultation with the Chief or by the Chief. At
the conclusion of each use of force investigation, the
Internal Affairs Bureau shall prepare an investigation
report. The report shall include:

a) a narrative description of the incident, including a
precise description of the evidence that either justifies
or fails to justify the officer’s conduct based on the
Internal Affairs Bureau’s independent review of the
facts and circumstances of the incident; st
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b) documentation of all evidence that was gathered,
including names, phone numbers, addresses of
witnesses to the incident, and all underlying Use of
Force Data Reports. In situations in which there are no
known witnesses, the report shall specifically state this
fact. In situations in which witnesses were present but
circumstances prevented the author of the report from
determining the identification, phone number, or
address of those witnesses, the report shall state the
reasons why. The report should also include all
available identifying information for anyone who
refuses to provide a statement;

c) the names of all other APD officers or employees
witnessing the use of force; it

d) the Internal Affairs Bureau’s narrative evaluating the
use of force, based on the evidence gathered, including
a determination of whether the officer’s actions
complied with APD policy and state and federal law;
and an assessment of the incident for tactical and
training implications, including whether the use of
force could have been avoided through the use of de-
escalation techniques or lesser force options; st

e) if a weapon was used by an officer, documentation
that the officer’s certification and training for the B
weapon were current at the time of the incident; and ist;!

f) the complete disciplinary history of the target
officers involved in the use of force.”

Results
Primary: In Compliance
Secondary: In Compliance
Operational: Not in Compliance

Recommendations for Paragraph 71:

4.7.58a: Conduct a review of a sample of cases completed by IAB in the past 3-6

months that failed to meet established timelines by reviewing the key failure
points causing delay. The review should:

a. Identify key causes of failure;

b. Identify where the failure points were in the IAB process related to
Paragraph 71 ;

c. Identify the cause of the failures;

d. Identify who is responsible for the cause of the delays; and

e. Recommend actions to remedy the top five causes of
failure to meet the established timelines.
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f. Repeat this process until failures re Paragraph 71 are less than 95
percent.

4.7.58b: Implement recommended actions and conduct a follow-up assessment
to determine what impact, if any, the implemented actions had on failures to meet
established timelines.

4.7.58c: Determine if these processes need to be revised, expanded, or
refocused given our comments re ECW usage failures in the field, contained in
paragraphs 24-36, 41-59, and 60-77.

4.7.58d: Repeat until 95% of cases completed meet established
requirements for quality of IA investigations.

4.7.59 Assessing Compliance with Paragraph 72: IAB Report Review

Paragraph 72 stipulates:

“Upon completion of the Internal Affairs Bureau
investigation report, the Internal Affairs Bureau
investigator shall forward the report through his or her
chain of command to the commanding officer of the
Internal Affairs Bureau. The Internal Affairs Bureau
commanding officer shall review the report to ensure
that it is complete and that, for administrative
investigations, the findings are supported using the
preponderance of the evidence standard. The Internal
Affairs Bureau commanding officer shall order
additional investigation when it appears that there is
additional relevant evidence that may assist in
resolving inconsistencies or improve the reliability or
credibility of the findings. “

Results

Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance

Recommendation for Paragraph 72:

4.7.59a: Conduct a review of a sample of cases completed by IAB ( in the past 3-6
months) that failed to meet established timelines by reviewing the key failure
points causing delay. The review should:

a. Identify key causes of failure;

b. Identify where in the IAB process related to Paragraph 72
the failure points were;

c. ldentify the cause of the failures;
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d. Recommend and implement actions to remedy the top five causes of
failure to meet the established timelines;
e. Revaluate performance and repeat the process, with a focus
on supervisors who routinely fail to meet established
timelines; and
e. Repeat as necessary until the failure rate is below five
percent.

4.7.60 Compliance with Paragraph 73: IAB Findings Not Supported by
Preponderance of the Evidence

Paragraph 73 stipulates:

“For administrative investigations, where the findings of the
Internal Affairs Bureau investigation are not supported by a
preponderance of the evidence, the Internal Affairs Bureau
commanding officer shall document the reasons for this
determination and shall include this documentation as an
addendum to the original investigation report. The
commanding officer of the Internal Affairs Bureau shall take
appropriate action to address any inadequately supported
determination and any investigative deficiencies that led to it.
The Internal Affairs Bureau commanding officer shall be
responsible for the accuracy and completeness of
investigation reports prepared by the Internal Affairs Bureau.

Results

Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance

Recommendations for Paragraph 73:

4.7.60a: Conduct a review of a sample of cases completed by IAB in the past 3-6
months that failed to meet established quality requirements regarding
preponderance of the evidence and review the key failure points causing
insufficient investigations relative to preponderance of the evidence. The review
should:

a. Identify key causes of failure to meet preponderance of the
evidentiary standards for IA investigations;

b. Recommend actions to remedy the top five causes of
failure to meet the established requirements related to
preponderance of the evidence.
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4.7.60b: Implement recommended actions and conduct continual follow-up
assessment to determine what impact, if any, the implemented actions had on the
unit’s ability to meet established preponderance of evidentiary standards.

4.7.60c: Repeat until 95% of cases completed meet established
requirements regarding evidentiary standards.

4.7.61 Assessing Compliance with Paragraph 74: IAB Quality Control

Paragraph 74 stipulates:

“Where a member of the Internal Affairs Bureau repeatedly
conducts deficient force investigations, the member shall
receive the appropriate corrective and/or disciplinary action,
including training or removal from the Internal Affairs Bureau
in accordance with performance evaluation procedures and
consistent with any existing collective bargaining agreements,
personnel rules, Labor Management Relations Ordinance, Merit
System Ordinance, regulations, or administrative rules.”

Results

Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance

Recommendations for Paragraph 74:

4.7.61a: Conduct a review of a sample of cases completed by IAB in the past 3-6
months that failed to meet quality standards by reviewing the key failure points
causing the failure. The review should:

a. Identify key causes of failure;

b. Identify where in the IAB process related to Paragraph 74
the failure points were located;

c. Identify the cause (of the failures); and

d. Recommend actions to remedy the top five causes of
failure to meet the established timelines.

4.7.61b: Implement recommended actions and conduct a follow-up assessments
to determine what impact, if any, the implemented actions had on failures to meet
established quality standards for IA investigations.

4.7.61c: Repeat until 95% of cases completed meet established evidentiary
standards.

4.7.62 Assessing Compliance with Paragraph 75: I1AB Quality Control
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Paragraph 75 stipulates:

“When the commanding officer of the Internal Affairs Bureau
determines that the force investigation is complete and the
findings are supported by the evidence, the investigation file
shall be forwarded to the Force Review Board with copy to the
Chief.”

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendations for Paragraph 75:

4.7.62a: Once FRB is returned to action, conduct a review of a sample of cases
completed by IAB in the past 3-6 months that failed to meet the requirement to
forward the case to the FRB by reviewing the key failure points causing
incomplete cases to be forwarded to the FRB. The review should:

a. Identify key causes of failure;

b. Identify where in the IAB process related to Paragraph 75
the failure points were; and

d. Recommend actions to remedy the top five causes of
failure to meet the established protocols, e.g., training,
supervision, staffing, etc.

4.7.62b: Implement recommended actions and conduct a follow-up assessment
to determine what impact, if any, the implemented actions had on failures to meet
established evidentiary and quality standards.

4.7.62c: Repeat until 95% of cases completed meet established evidentiary and
quality standards.

4.7.63 Assessing Compliance with Paragraph 76: Force Investigations
by MATF or FBI

Paragraph 76 stipulates:

“At the discretion of the Chief, a force investigation may be
assigned or re- assigned for investigation to the Multi-Agency
Task Force or the Federal Bureau of Investigations or may be
returned to the Internal Affairs Bureau for further investigation
or analysis. This assignment or re-assignment shall be
confirmed in writing.”

Results
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We note that this paragraph is “permissive” in nature, not prescriptive: it uses “may”
instead of “shall.” We have noted no instances this reporting period in which a case
was inappropriately assigned to the MATF or the FBI.

Primary: In Compliance
Secondary: In Compliance
Operational: Not Observable

4.7.64 Assessing Compliance with Paragraph 77: Discipline on
Sustained Investigations

Paragraph 77 stipulates:

“Where, after an administrative force investigation, or a use of
force is found to violate policy, the Chief shall direct and
ensure appropriate discipline and/or corrective action. Where
a force investigation indicates apparent criminal conduct by
an officer, the Chief shall ensure that the Internal Affairs
Bureau or the Multi-Agency Task Force consults with the
District Attorney’s Office or the USAO, as appropriate. The
Chief need not delay the imposition of discipline until the
outcome of the criminal investigation. In use of force
investigations, where the incident indicates policy, training,
tactical, or equipment concerns, the Chief shall ensure that
necessary training is delivered and that policy, tactical, or
equipment concerns are resolved.”

Results

Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.65 Assessing Compliance with Paragraph 78: Force Review Board
Responsibilities

Paragraph 78 stipulates that:

“APD shall develop and implement a Force Review Board to
review all uses of force. The Force Review Board shall be
comprised of at least the following members: Assistant Chief
of the Professional Accountability Bureau, the Deputy Chief of
the Field Services Bureau, the Deputy Chief of the
Investigations Bureau, a Field Services Major, the Training
Director, and the Legal Advisor. The Force Review Board shall
conduct timely, comprehensive, and reliable reviews of all use
of force investigations. The Force Review Board shall:

a) review each use of force investigation completed by the
Internal Affairs Bureau within 30 days of receiving the
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investigation report to ensure that it is complete and, for
administrative investigations, that the findings are supported
by a preponderance of the evidence;

b) hear the case presentation from the lead investigator and
discuss the case as necessary with the investigator to gain a
full understanding of the facts of the incident. The officer(s)
who used the force subject to investigation, or who are
otherwise the subject(s) of the Internal Affairs Bureau
investigation, shall not be present;

c) review a sample of supervisory force investigations that
have been completed and approved by Commanders every 90
days to ensure that the investigations are complete and timely
and that the findings are supported by a preponderance of the
evidence;

d) order additional investigation when it appears that there is
additional relevant evidence that may assist in resolving
inconsistencies or improve the reliability or credibility of the
force investigation findings. For administrative investigations,
where the findings are not supported by a preponderance of
the evidence, the Force Review Board shall document the
reasons for this determination, which shall be included as an
addendum to the original force investigation, including the
specific evidence or analysis supporting their conclusions;

e) determine whether the use of force violated APD policy. If
the use of force violated APD policy, the Force Review Board
shall refer it to the Chief for appropriate disciplinary and/or
corrective action;

f) determine whether the incident raises policy, training,
equipment, or tactical concerns, and refer such incidents to
the appropriate unit within APD to ensure the concerns are
resolved;

g) document its findings and recommendations in a Force
Review Board Report within 45 days of receiving the
completed use of force investigation and within 15 days of the
Force Review Board case presentation, or 15 days of the
review of sample supervisory force investigation; and

h) review and analyze use of force data, on at least a
quarterly basis, to determine significant trends and to identify
and correct deficiencies revealed by this analysis.”

Methodology

As with other reporting periods, the monitoring team spent time providing
perspective, feedback and technical assistance to APD personnel responsible
for the tasks associated with the Force Review Board (FRB) during its May 2019
site visit. The following paragraphs represent our findings related to Paragraphs
57 and 78:
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While on site we met separately with members of the APD academy, the FRB
development team and SOD, all of whom have a role in reconstituting the FRB.
APD had already developed a training program for a (new) FRB and requested
that the monitoring team review the training materials so they could begin
delivering it to APD command staff. We set aside time, and before the end of
the week, provided our feedback for the FRB “Introduction” and “Tactical
Activation Review and Analysis” lesson plans. APD was approved to deliver the
training, with the suggestion they incorporate the feedback.*® Following our site
visit, APD was given an additional approval to deliver a third lesson plan
entitled, “Previously Investigated UOF Review” that was intended to be
delivered by APD’s IAFD.3%°

As we have noted many times, in the past the FRB was ineffective and failed to
provide any meaningful oversight for APD uses of force. Convening an FRB is
intended to serve several key purposes, chief among them is to create a forum
for executive oversight that pushes department level expectations down through
all levels of supervision. In our opinion, past FRB meetings simply went through
the motions as a rudderless ship, which clearly validated our view that until,
2018, APD, as whole, had a laissez faire attitude toward use of force oversight
and accountability. As a consequence, APD lost many opportunities to oversee
use of force because of its apathy toward meaningful oversight. During that
time APD simply failed to hold officers accountable --- even in the face of
obvious misconduct. The monitoring team believes these past realities are
important for APD to accept if the new FRB is to have any chance of being
successful and capable of sustaining agency level oversight in the future.

The FRB have not convened since November 2017 (nearly two years) and that
lapse has helped enable policy violations by officers and supervisors to continue
unchecked in any meaningful way. When the new administration took over at
APD in December 2017, issues with the FRB were immediately brought to their
attention, notwithstanding the extensive documentation that existed in past IMRs
that was at their disposal. In fairness, the new leadership team was left with an
extraordinary organizational, administrative, and supervisory mess that would
take any experienced law enforcement executive months to disentangle. The
monitoring team has spent more than a year meeting with and providing
technical assistance to members of APD who are now responsible for the tasks
associated with the FRB. As months and site visits passed, we found the team
receptive and enthusiastic, but progress toward a reconstituted FRB was slow to

38 APD intended to deliver FRB training in three parts, which was documented in the following lesson
plans: 1) FRB Introduction; 2) Tactical Activation Review and Analysis; and 3) Previously Investigated
UOF Review. APD was committed to first addressing tactical activations at the FRB first, since they feel
they are easier to assess. That would provide them with an opportunity to assess the mechanics and
flow of the new FRB before scheduling more complex uses of force. We agree with that approach.

39 Following meetings between the monitoring team and discussion among the parties, APD received
monitor approval for their new Force Review Board SOP 2-58 on July 25, 2019.
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be effectuated. APD has two distinct populations of use of force cases to
address,: (1) those that occurred under their standing policies (November 2017
to present) and (2) those that occur after their new use of force policies are
launched.*0 It is also notable that much of the work of the FRB team has been
reliant upon monitor approval of acceptable use of force SOPs, the Force
Review Board SOP 2-58, as well as the development and delivery of acceptable
FRB training.

As noted in IMR-9, where in the past it did not appear consideration was being
given to feedback the monitoring team provided, the new FRB development
team has been very receptive to technical assistance. They appear to grasp the
relevant goals and objectives necessary to make progress and have considered
the practices of other similarly situated police departments when developing
their own policies and procedures. Likewise, they are leveraging internal APD
teams that have demonstrated past high performance (i.e. IAFD and SOD) for
guidance. Also, APD convened focus groups and ran mock FRBs in March
2019 to identify and resolve issues that may arise during an FRB meeting.
These informed their policy and training development.

APD’s IAFD has been principally focused on the investigation of a “backlog” of
uses of force that occurred in 2017.4" During their review, they reported finding
hundreds of misconduct violations that were missed, went unreported, and/or
were not addressed by supervisors in the field. Through our conversations with
IAFD, it is obvious they believe those issues likely exist for 2018 and 2019 use
of force cases they have not reviewed. With that in mind, APD has decided to
leverage IAFD’s experience to benefit the FRB as it begins to hear 2018 and
2019 cases.

The FRB is responsible for reviewing tactical activations, serious uses of force
and a 10% sample of all other uses of force. Once the cases in the 10% sample
are identified, two IAFD detectives will address those cases using their review
methodology in order to bring them to the same level of quality as the backlog
cases. We agree with the approach and note that it will be a tremendous
undertaking for only two detectives. Like many other areas of the organization
with CASA responsibilities, APD would be wise commit more assets to this
initiative. It is easily predicable that if overloaded, the work product of the two
detectives will suffer-- resulting in poor outcomes at the FRB. We were told that
if a case contains policy violations not previously identified, those violations
would be reported to |A for investigation, which will help FRB share some of the

40 APD received approval for a new use of force “suite of policies” on January 29, 2019, at the very end
of the IMR-9 reporting period. They have been working toward training those policies through a Four Tier
process that will likely carry into the beginning of 2020.

41 There are smaller populations of 2016, 2018 and 2019 cases that have also been reviewed by IAFD.
We noted the high quality of their reviews in IMR-9 and feel that the sooner APD properly staffs and
operationalizes IAFD (to conduct initial use of force investigations) the sooner APD will begin to achieve
operational compliance in the field.
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load with other Divisions. Nonetheless, staffing of these units raises concerns
with the monitoring team.

APD conducted its FRB training on July 30 and 31, 2019. It was delivered to
personnel who are expected to be members of the FRB. The monitoring team
reviewed records from the training, including sign-in sheets, pre- and post-test
results and an Academy “Close Out Memo™#?. Special Order 19-55 scheduled
27 enlisted personnel to attend, but due to various reasons only 20 commanders
were able to attend and successfully complete the course. We requested and
reviewed videotapes of the training to assess the quality of the instruction in the
classroom. Quality reviews of in-classroom instruction from past APD training
revealed serious deficiencies that required remediation efforts and caused
significant delays in compliance efforts.4* We found similar issues during the
FRB training, which were immediately brought to the attention of APD’s
Academy Director.

The FRB “Introduction” consisted of several blocks of instruction and was
intended to set the tone for the new FRB and set the expectations and
procedures for how the FRB would perform. Considering the importance of the
FRB and magnitude of past problems associated with it, we would have expected
a senior member of the organization to open the training. This was not the case.
Proper messaging from the top of an organization carries weight, so it was
somewhat surprising it did not occur here. Instead, a member of the FRB
development team provided the initial comments and instruction, which we found
to be disappointing. It was our impression that the instructor, because of rank
differences, was too deferential to the audience, where directness was
necessary. The training in the class did not follow the lesson plan and portions
were either missed or toggled through quickly,** which made it extremely hard to
follow at times. At one point the instructor saw class participants taking notes
and told them “everyone is going to do outstanding on the test” and told them
that whenever she came across information for the test, she would let them
know. That caught the monitoring team’s attention, to say the least.

We were not surprised, but extremely concerned, when the instructor began to
overtly telegraph test questions for the class as she delivered the training. This
is highly problematic behavior by an instructor and could seriously impact the

42 The “Close Out” memorandum was dated August 30, 2019 and was apparently completed in response
to a monitoring team request. These memoranda, if completed routinely after training, will constitute
course of business documentation that can be considered for assessment purposes. These are a
valuable piece of any training process, such as the 7-Step Cycle adopted by APD.

43 After three years APD has finally remediated, through various “gap training” events, all the deficiencies
we identified. These efforts are discussed in greater detail in Paragraphs 86-88.

44 At one point the instructor indicated “I’'m going to breeze through this...”
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integrity of the test results for the class.*> The mechanism for verifying a transfer
of learning (a testing process) is an essential component of training, since it
allows an organization to later assess the performance of officers in the field. It
also provides valuable feedback to the academy to determine if the test is valid, if
the training is effective and if that curriculum needs to be adjusted. APD needs
to self-monitor all training on the critical path for CASA compliance to ensure that
this custom by instructors is noted and eliminated from the training process.

When this issue was brought to the attention of the Academy Director, who was
in the room for the training, we were told that she too noticed the instructor’s
comments (at the time). After the second break in the training, the Academy
Director addressed the behavior.46 We appreciate that the behavior was
stopped, but the fact it took as long as it did is disappointing. We would expect
the mistake to occur once, and then immediately be addressed by any one of the
executives in the room. We alerted the Academy Director that if these issues are
encountered again in other APD training it will likely impact their compliance
efforts.

Conversely, we found the instructors from SOD and IAFD (Days 1 and 2) to be
exceptional. Their tone and demeanor were exactly what the monitoring team
expects at this point, and is not surprising, based on other interactions we have
had with those divisions. They stayed on point and guided the class participants
through the training, while constantly providing personal perspective and
guidance on how the FRB should assess cases that come before it. Frankly, in
terms of compliance determinations, the high quality of the training offered after
the “Introduction” was necessary to overcome the deficiencies we noted. SOD
and IAFD demonstrated credibility and provided valuable guidance to the class.
We noted good interaction between the class and the instructors during the
second SOD and IAFD sections of the course. We believe the class was
engaged and interested in learning.

Finally, we want to comment on a certain point we observed being brought up in
the training, where certain attributions were made to the monitoring team.
Specifically, those comments relate to the type of reviews FRB members should
be required to make. On a few occasions we observed an instructor comment
about things the “IMT wants us to do” or what the “monitoring team wants.” That
type of comment undercuts the legitimacy of the topic in question. That said, it
is important to draw a distinction between guidance we have provided though

45 This is the type of observation that causes the monitoring team concern across all training, since the
instructor was aware that the training was being videotaped and the room was filled with high level
executives from APD and other CASA parties, yet these overt comments were still made.

46 \We noted while reviewing the video tapes that the instructor stopped telegraphing test questions at the
point in time the Academy Commander indicated she addressed the issue. She also indicated that the
instructor will be scheduled to attend an instructor training class in the future. In our opinion, any
professional would inherently know that telegraphing test questions is improper regardless of their training
background.
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our technical assistance over the past 20 months, and what APD perceived as
what the monitoring team “wants.” A perfect example is whether FRB members
should be required to review all OBRD videos in order to make proper
determinations. Over the past four years, APD field supervisors have
demonstrated a marked inability (or unwillingness) to conduct consistently
thorough and accurate use of force investigations, and commanders above
them have been cited for failing to capture those mistakes. On several
occasions we have told APD that there is yet to be a reason to have faith in
lower level reviews,*” which would necessitate watching the entirety of each
video to meet the requirements of the FRB. To be clear, if APD chooses to not
have FRB members watch all OBRD videos in their entirety, that is their
prerogative. However, they are still responsible to meet their CASA
responsibilities, and if information is missed during lower level reviews, and
caught later during reviews by the monitoring team, it will impact operational
compliance.

We strongly encourage all FRB members to read carefully the actual provisions
of Paragraphs 57 and 78 so they are fully aware of how their work will be
assessed. In the past, there was little self-assessment to determine the tangible
“proofs” that can be advanced that demonstrate that the FRB meets each
provision of those paragraphs.

Paragraph 78 states, “The Force Review Board shall conduct timely,
comprehensive, and reliable reviews of all use of force investigations.” We
believe the FRB is a key organizational feature influencing organizational
reform. We stress that fact again here. The IA Force Division has uncovered
hundreds of policy violations as they reviewed and investigated the extensive
backlog of UOF cases from 2017. We know from experience that similar issues
found in 2017 will likely exist in 2018 and 2019 cases that were not under review
by the IAFD. The FRB should expect that, as it begins its work reviewing its
own backlog of cases, policy violations and performance issues will be
uncovered there as well. The formula to success is simple, and operational
compliance is achievable if the FRB embraces its responsibilities and conducts
legitimate oversight of uses of force. The perspectives provided in the FRB
training should have conditioned APD to be vigilant in their FRB reviews. As we
noted in IMR-9, if APD is ever to achieve operational compliance in its use of
force requirements, having a fully functional, engaged and well-documented
FRB will be essential. To that end, we recommend that APD monitor initial FRB
meetings carefully, and ensure they are headed in the right direction.

Based on our review, we have determined Secondary Compliance has been
achieved for Paragraphs 57 and 78.

Results

47 Notwithstanding the good work being conducted by IAFD.
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Primary: In Compliance
Secondary: In Compliance
Operational: Not In Compliance

Recommendations for Paragraph 57 and 78:

4.7.44 & 65a: Report regularly on progress regarding the established goals and
objectives related to the FRB process.

4.7.44.& 65b: Closely monitor referrals that are made from the FRB to ensure that
each referral is clear and is addressed meaningfully by the impacted command.

4.7.44. & 65c: APD should organize its pre- and post-FRB meeting documentation
in a manner that clearly demonstrates how it meets each of the relevant
provisions of the CASA.

4.7.66 — 4.7.67 Assessing Compliance with Paragraphs 79-80: Annual Use of
Force Reporting

4.7.66.1 Assessing Compliance with Paragraph
79: Annual Use of Force Reporting

Paragraph 79 states:

At least annually, APD shall publish a Use of Force Annual
Report. At a minimum, the following information should be
included in the Annual Use of Force Report:

a) number of calls for service;

b) number of officer-initiated actions;

¢) number of aggregate uses of force;

d) number of arrests;

e) number of custodial arrests that involved use of force;

f) number of SWAT deployments by type of call out;

d) number of incidents involving officers shooting at or from
moving vehicles;

h) number of individuals armed with weapons;

i) number of individuals unarmed,;

j) number of individuals injured during arrest, including APD
and other law enforcement personnel;

k) number of individuals requiring hospitalization, including APD
and other law enforcement personnel;

I) demographic category; and

m) geographic data, including street, location, or Area Command.

Methodology

Paragraph 79 of the CASA addresses requirements APD must meet by
publishing a Use of Force Annual Report:
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The monitoring team has previously spent time providing perspective, feedback
and technical assistance to APD regarding Paragraph 79. During past site visits
the monitoring team has consulted closely with APD regarding the requirements
of this paragraph. We continued that practice during our May 2019 site visit, by
meeting with members of APD’s Compliance Bureau and discussing issues
related to this paragraph. As in the past, they were receptive to our perspective
and were prepared to discuss the provisions of this paragraph.

In the past, we reported on many instances where APD personnel failed to
properly report or investigate force that was used, which obviously impacts the
veracity of statistics they may publish in their Use of Force Annual Reports. We
have seen positive steps in this regard with respect to the Internal Affairs Force
Division’s (IAFD) investigation of the backlog of use of force investigations,
which mostly occurred in the year 201748, They also took steps to investigate
some cases that are not part of the backlog, which occurred in 2016-2018. As
noted in IMR -9, IAFD identified hundreds of policy violations during that
process, including unreported uses of force, so it is reasonable to believe that
similar deficiencies they found in 2017 existed throughout 2016 as well. While
we are encouraged by the thoroughness of the IAFD’s work, we communicated
to APD that we were concerned with the legitimacy of statistics that would be
contained in reports like the Use of Force Annual Report.

Over the past 18 months we understand that APD has grappled with historical
failures to adequately report uses of force. In prior conversations we made clear
the need to qualify information contained in their Use of Force Annual Reports,
since the quality of the past reporting was significantly compromised for a host
of reasons. We believed that APD would want to avoid giving a false impression
of its use of force statistics, so clear language in its Annual Use of Force Report
was appropriate, and reflective of the strong efforts they have implemented to
reconcile past data inaccuracies. During the IMR-9 reporting period, we were
told that APD was in the final stages of publishing Use of Force Annual Reports
for the years 2016 and 2017, and that the monitoring team would have an
opportunity to review them during the next reporting period.

APD had not published an Annual Use of Force Report as required by
Paragraph 79 since 2015, so they decided to organize use of force data from
the years 2016 and 2017 together, which we found to be an appropriate
approach under the circumstances. The “Use of Force Report for the Years
2016/2017” was finalized in February 2018 and published in March 2018.

APD attempted to call out past data discrepancies in their opening “Introduction” as
follows:

48 |AFD performed well in their role of reviewing “backlog” cases. While they did review some 2016
cases, their main charge was 2017 use of force cases. Likewise, there were instances that while
reviewing a 2017 case their attention may have been drawn to a use of force investigation that happened
in 2018.
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“The third reason for taking this approach is that the quality of the use of
force data gathered by APD during previous years has been poor at best.
One of the biggest challenges faced by the new APD administration is
ensuring that all Use of Force data is complete, accurate, timely and
useful. Over the last year, APD sworn and civilian staff have worked to
ensure that the use of force data produced since 2015 have been
reviewed and corrected for accuracy and completeness.*® In addition,
policies and practices are now in place to ensure that the data collected
from now on meets high standards of quality.” (Page 3)

In other locations in the report APD qualified their data in another way.

Examples include:

“It is likely that many of the changes between the years covered in this report are
the result of more accurate reporting and improvement in process rather than
actual increases in the use of force.” (Page 6) or

“Over the past two years these SOPs have been subject to revision. Some of
these revisions may have had an impact upon the data produced by the
Department around incidents of use of force, show of force and canine bites. The
following revisions to policy have had an impact upon the number of use of force
and show of force incidents depicted in this Report:

The Department added distraction techniques as a reportable use of force in
SOP 2-52 in June 2017. Before this point in time Department personnel were
not required to report their use of distraction techniques as an application of
force. Importantly, the term “distraction technique” was not defined in
Department policy in June 2017 or at any time prior.” (Page 9, Emphasis
Added).

The following should have been considered:

1.

The reference to distraction strikes and APD officers not being “...required to
report...” them as uses of force is problematic and potentially misleading. APD not
reporting distraction strikes was a fundamental failure by the department, which was
documented in previous monitor reports and discussed extensively in past meetings
with APD. The failure to report such actions as a use of force was a cultural and
systematic failure, not a matter of policy gaps.

49 While variances between reported uses of force and the data collected are still being identified and
reduced, we know that force reporting issues are not only an issue of the past at APD. That is why we
stressed the need to qualify statements since accurately reporting uses of force data is an ongoing
project. Suggesting that the efforts “ensured” data are accurate and complete is incorrect and gives an
improper impression to readers. We believe it is true that APD worked diligently to make the data as
accurate as possible, but uncontrollable factors exist that impact the veracity of data. Data reliability and
collection is a work in progress at APD.
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2. Page 16 of the Annual Report offers the heading, “SWAT Use of Force Incidents
From 2016 — 2017, but Chart 14 focused only on SWAT “Deployments.” This is
relevant for the following reason:

On October 28, 2018, APD’s SOD Commander submitted a report that outlined his
analysis of unreported uses of force by SOD for 2016 and 2017. That report
documented: 1) 12 unreported uses of force for chemical munitions and one
unreported use of force for an NFDD (Noise-Flash Distraction Device) for 2016; and
2) 20 unreported uses of force involving chemical munitions and three unreported
uses of force by NFDDs for 2017. Therefore, the Commander self-reported 36 total
unreported uses of force for the years 2016 through 2017. We compared the data
reported in Chart 21 of Section VI: Context and The Use of Force (Page 21) and the
report prepared by the SOD Commander, and the data in Chart 21 reflects use of
force numbers that the SOD Commander documented as being incorrect.®® This is
a laudable example of APD self-correcting without monitor interventions.

3. Chart 12 of the Annual Report under the heading, “Electronic Control Weapons
Used in Use of Force Incidents From 2016 to 20177, has a category of data that
combines ECW standoff and drive stun incidents. In our opinion, ECW data should
be separated for standoff and drive stun mode occurrences, since the latter has its
own specific requirements and conditions for use as a weapon. Also, APD has
previously reported that ECW arcing data was unreliable since it was difficult to
differentiate between a test at the beginning of a shift, a test when an officer was
responding to a scene and an actual ECW arch as a show of force.5' This fact is not
articulated as a qualification to better explain the data reliability.

APD is currently drafting its 2018 Annual Use of Force Report. We highly encourage
APD to consider the comments we are providing here before publishing that report.
Anecdotally, during meetings with IAFD personnel it was our impression that similar
policy violations and failures to report uses of force extend into 2018 since they have
not taken on the role of being the initial investigators of use of force. Reporting errors
have been prevalent in the Field Services Bureau, and as APD transitions to a new
three-tiered reporting structure, we believe they will continue to be vulnerable to
mistakes in reporting levels by field supervisors. We caution that if those reporting
errors continue data reliability could be significantly compromised.

50 When we met with the Compliance Bureau, they appeared frustrated that these numbers were not
shared with them and we were told that information requested of SOD was not provided. It was unclear
how such an internal data breakdown occurred, but it further galvanized the need to qualify numbers that
are published as APD continues to refine its processes. We have found Compliance Bureau staff to be
remarkably “data savvy,” and to have provided some of the best analytic and written self-commentary on
APD we have noted to date.

51 We note that following our review of data from PMU these reliability factors continue to exist. APD
hopes to be able to differentiate the different data elements when they transition to a different ECW.
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We have determined that APD maintains its Primary Compliance status for Paragraph
79. We will revisit the compliance standing once we are provided the 2018 Annual Use
of Force Report.

Results

Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendations for Paragraph 79:

Recommendation 4.7.66a: APD should monitor use of force, serious use
of force and show of force reporting discrepancies found as the IA Force
Division reviews of the backlog of cases. Reporting errors must be
reconciled to ensure that statistics published in its Annual Use of Force
Reports are accurate.

Recommendation 4.7.66b: As APD transitions to a three-tiered use of force
reporting system, they should create an auditing process for tier-one uses
of force to ensure proper categorization is taking place. This system
should be in place before the new use of force reporting system is
launched. We consider this a critical recommendation.

4.7.67 Assessing Compliance with Paragraph 80

Paragraph 80 states:

APD shall be responsible for maintaining a reliable and
accurate tracking system on all officers’ use of force; all force
investigations carried out by supervisors, the Internal Affairs
Bureau, or Multi-Agency Task Force; and all force reviews
conducted by the Force Review Board. APD shall integrate
the use of force tracking system with the Early Intervention
System database and shall utilize the tracking system to
collect and analyze use of force data to prepare the Use of
Force Annual Report and other reports, as necessary.

Methodology

As with past reporting periods, the monitoring team spent time providing perspective,
feedback and technical assistance to APD personnel responsible for the tasks
associated with this paragraph. As with past reporting periods, we found APD
personnel to be receptive to our feedback.

Results
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APD’s capacity to build systems and processes that accurately collect, collate and
analyze use of force data continues to mature, but much more work is necessary. To
date, APD has been unable to build a comprehensive and sustainable EIS that can
provide accurate data and competently inform decisions of APD supervisors. As we
have reported in the past, the monitoring team has identified many instances in which
serious uses of force, uses of force, and shows of force have gone unreported by APD
officers. Likewise, supervisory efforts to address policy violations and performance
issues of officers are often disconnected and many times lost without being addressed
in any meaningful manner, and sometimes not at all. The data analysis capabilities of
APD’s Performance Metrics Unit (PMU), which is an extension of the Office of the Chief
of Police, continue to demonstrate a superior understanding of their responsibilities and
are building an auditing capacity that would exceed most sophisticated law enforcement
agencies. As we noted in IMR-9, we are encouraged with the manner in which PMU is
conducting audits, and we believe that those audits will bring better data to APD in order
to make informed CASA compliance determinations. The key is that management and
oversight functions must be aware of, and responsive to, PMU’s work product.

APD’s Internal Affairs Force Division (IAFD) addressed a significant backlog of use of
force investigations from 2017, and in the course of their work they self-identified
unreported uses and shows of force. Because IAFD’s focus was on 2017 cases, the
majority of 2018 use of force cases did not have the same quality of review or oversight,
so it is reasonable to believe that the significant issues IAFD uncovered in 2017
continued into and beyond 2018. We learned that of its own volition, IAFD has taken on
the task of conducting a random sample of post-2017 use of force cases to assess the
level of inaccurate use of force reports. We applaud that effort and see it as a measure
of sophistication and awareness of the need to reduce risk and identify potential
problematic trends, but that effort alone cannot remediate wide-spread reporting
deficiencies that may exist.

APD has not conducted a Force Review Board of any kind since the fall of 2017, so the
organization-level oversight of force has been non-existent.>?

APD submitted a Use of Force Annual Report for the years 2016 and 2017, wherein we
identified data gaps in their use of force reporting. We have provided feedback to the
Compliance Bureau so those issues can be addressed as they prepare the 2018 Annual
Use of Force Report. We comment more extensively in Paragraph 79.

APD has been unable to establish an overarching Early Intervention System, and as a
consequence, they are regularly playing “catch up” when problematic behaviors or
performance by an officer occurs. That has resulted in massive inefficiencies and lost
opportunities to remediate problems before they reach a crisis. We have provided
exhaustive technical assistance and feedback on the manner in which use of force

52 The monitoring team worked with the APD Academy to finalize an acceptable FRB policy and training
program that is geared toward tactical deployments. That training was delivered at the very end of this
reporting period and our assessment is addressed in Paragraph 78. That said, APD did not conduct an
actual FRB until after the close of the IMR-10 reporting period so it will be discussed in our next IMR.
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investigations are conducted and problems that exist in the structure and operation of
APD’s IA. APD made a meaningful change in their business processes related to use
of force reporting and misconduct that it identified during those investigations.

We have discussed issues associated with ACMs for the past three years, most recently
in November 2018. We are seriously concerned about APD’s past use of ACMs. The
Special Order discontinuing the use of ACMs was executed by the Chief in April 2019.
The original intent of an ACM was innocuous to CASA compliance, but over time
supervisors in the field began using them as information harbors for misconduct
violations, without the knowledge of Internal Affairs or the Chief of Police. It appears
APD has finally accepted the significance of this issue and is aware of how it has
impacted their ability to initiate misconduct investigations or impose discipline.

Discipline and investigative outcomes for CASA-related incidents must be able to be
tracked from incident to remediation event(s).

Finally, APD promulgated Special Order 19-25 (2" Amendment) “Internal Affairs
Request Through Blue Team.” This SO designated Internal Affairs Professional
Standards (IAPS) as the central intake for identified or suspected violations of APD
policies. The SO states, “Upon identification of a policy violation ... or having
reasonable cause to believe that a policy violation has or may have occurred,
supervisors shall immediately (not to exceed 24 hours) initiate an IA Request by utilizing
the IA Request template provided within BlueTeam.” We believe this SO Amendment
was also a result of technical assistance the monitoring team provided, and we
appreciate that there has been a response to that process.

Notwithstanding the fact that the current APD policies already required certain IA
notifications, this SO Amendment, in combination with the termination of ACMs/SARs
related to CASA-connected policies, are a necessary step to reduce incidences in which
an APD officer or supervisor fails to make a required |IA referral. We caution APD that
they must closely supervise and regularly audit the point of IA intake where misconduct
reports are made in response to SO 19-25 (2" Amendment). This should be done to
ensure those reports are properly categorized and that all investigative and disciplinary
decisions are consistent with SOP 3-41 and the chart of sanctions. We will focus our
attention on that point in the future to ensure a new problem is not created. We expect
APD’s leadership would have the forethought to put auditing measures in place before
promulgating the Special Order (2"® Amendment), so we will seek out course of
business documents as verification during the IMR-11 reporting period.

APD retains its Primary Compliance status with Paragraph 80. Through a private
vendor, APD is working to implement a robust analytical system that will finally give
APD a platform to assemble training, internal affairs, use of force and performance data
in a central repository. APD will likely not attain any higher compliance standard with
this paragraph without such a system in place.

Results
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Primary: In Compliance
Secondary: Not In Compliance
Operational: Not In Compliance

Recommendation for Paragraph 80:

4.7.67a: APD should monitor use of force, serious use of force and show of force
reporting discrepancies. Reporting errors must be reconciled to ensure that
statistics published in APD’s Annual Use of Force Reports are accurate.

4.7.67b: APD should monitor and audit the intake of misconduct reports that are
submitted through BlueTeam, as delineated in SO 19-25 (2" Amendment) to
ensure that misconduct violations are being fully and properly identified and
addressed in keeping with SOP 3-41 and APD’s disciplinary sanction chart.

4.7.68 — 4.7.72 Assessing Compliance with Paragraph 81-85: Multi-Agency Task
Force (MATF) Participation by APD

Paragraphs 81- 85 of the CASA address requirements that APD continue to
participate in a MATF, consult with the participating jurisdictions to establish
investigative protocols for the task force, and generally consult and coordinate
with the participating agencies regarding investigative briefings and the release
of information relevant to MATF investigations.

APD members assigned to the MATF are now assigned from the Violent Crimes
Division, as opposed to being previously assigned from Internal Affairs. The
MATF now investigates only officer-involved shootings, in-custody deaths,
felonious force against officers, and criminal conduct cases resulting from a use
of force by officers. This is reflected in a review of the 2019 MATF case log.
APD continuously ensures personnel assigned to the MATF are full-time
detectives or supervisors with member agencies, ensures a representative of
each member of the MATF is present during interviews of involved personnel,
addresses perceived deficiencies in a MATF investigation, and maintains the
confidentiality of MATF investigations.

MATF protocols have evolved over time and address CASA requirements (e.g.,
canvass for and interview of witnesses, ensuring officers involved in a use of
force incident remain separated until each has been interviewed and/or
complete a report, etc.).

APD members assigned to the MATF have formally proposed a succession plan
for members currently assigned to the MATF. The proposal seeks to address
potential turnover issues when transfers or other personnel actions impact the
complement of personnel assigned to the Task Force.
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Based on our review, we have determined operational compliance should be continued
for Paragraphs 81 through 85.

4.7.68 Assessing Compliance with Paragraph 81: MATF Participation by APD

Paragraph 81 of the CASA stipulates:

Results

“APD shall continue to participate in the Multi-Agency Task
Force for as long as the Memorandum of Understanding
continues to exist. APD agrees to confer with participating
jurisdictions to ensure that inter-governmental agreements
that govern the Multi-Agency Task Force are current and
effective. APD shall ensure that the inter-governmental
agreements are consistent with this CASA.”

Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.69 Assessing Compliance with Paragraph 82: Investigative Protocols for the

MATF

Paragraph 82 stipulates that:

Results

“APD agrees to consult with participating jurisdictions to
establish investigative protocols for the Multi-Agency Task
Force. The protocols shall clearly define the purpose of the
Multi-Agency Task Force; describe the roles and
responsibilities of participating agencies, including the role of
the lead investigative agency; and provide for ongoing
coordination among participating agencies and consultation
with pertinent prosecuting authorities.”

Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.70 Assessing Compliance with Paragraph 83: Coordination with MATF

Paragraph 83 stipulates:

“APD agrees to consult and coordinate with the Multi-Agency
Task Force on the release of evidence, including video
recordings of uses of force, and dissemination of information
to preserve the integrity of active criminal investigations
involving APD personnel.”
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Results

Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.71 Assessing Compliance with Paragraph 84: Briefing with MATF

Paragraph 84 of the CASA stipulates:

“APD agrees to participate in all briefings of incidents
involving APD personnel that are investigated by the Multi-
Agency Task Force.”

Results

Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.72 Assessing Compliance with Paragraph 85: Expiration of MOU re
MATF

Paragraph 85 stipulates:

“If the Memorandum of Understanding governing the Multi-
Agency Task Force expires or otherwise terminates, or APD
withdraws from the Multi-Agency Task Force, APD shall
perform all investigations that would have otherwise been
conducted pursuant to the Memorandum of Understanding.
This Agreement does not prevent APD from entering into
other investigative Memoranda of Understanding with other
law enforcement agencies to conduct criminal investigation of
officer-involved shootings, serious uses of force, and in-
custody deaths.”

Results

Primary: In Compliance
Secondary: In Compliance
Operational: In Compliance

4.7.73 — 4.7.75 Assessing Compliance with Paragraph 86-88: Review of Use of
Force Policies and Training; Use of Force Training Based on Constitutional
Principles; and Annual Supervisory In-Service Training.
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Throughout the IMR-10 reporting period and during our May 2019 site visit, the
monitoring team provided feedback on training programs APD intended to deliver
to either remediate past training gaps or to provided initial deliveries of training
related to other APD needs. Throughout 2018 and 2019 the monitoring team has
continued to deliver technical assistance during calls, in-person meetings and
through written documents, and APD has attempted to incorporate that guidance.
The overall structure and standardization of training documents we now receive
are a marked improvement compared to those we received when our CASA
oversight began, but the academy staff must focus on the finer points of
curriculum development in order to create a sustainable system. These finer
points relating to curriculum development (needs assessments, proper learning
objectives, valid test questions, and connecting curriculum to outcome
measures), are factors that could impact operational compliance in the field. Itis
critical that APD understand why that is true and embrace the need to carefully
craft their training programs. The academy is continuing its efforts to meet CASA
requirements and refining its administrative and instructional capability.

We met with the academy staff responsible for the tasks associated with
Paragraphs 86-88. We commented in IMR-9 that after several changes in
leadership at the academy, APD hired an academy director with more training
experience from outside the organization. As in the past, we found the academy
personnel to be engaged in their responsibilities and receptive to feedback. The
academy is continuing to manage with systems that will benefit APD’s long term
training initiatives. The 7-Step Training Cycle®3 that APD has implemented was a
strong step toward establishing a legitimate training development process (which
did not exist in the past). APD’s ability to implement their system is still maturing,
and we saw growing pains as the academy staff struggled to advance acceptable
training documentation. As we meet with non-academy personnel, they regularly
make reference to the 7-Step Cycle, so the process is beginning to have a wider
impact on how APD views training development.

As in the past, we reiterate the importance of the proper allocation of staff and
resources to the academy, since training is an ongoing process, not a series of
one-time events. Without such support for the academy, it will be difficult to
sustain high-level training programs capable of achieving (and maintaining)
compliance. Of particular concern for the department, and the monitor, is the
potential fatigue that supervisors and instructors experience when not properly
supported. We continue to see examples where deadlines supersede quality.
That, when coupled with staffing deficiencies, results in administrative mistakes

53 The “seven-step” training cycles was identified for APD (by the monitoring team) early on in the
compliance process. It is an amalgamation of the training processes the monitor has recommended for
both the Pittsburgh Bureau of Police and the New Jersey State Police, and has been highly successful in
those agencies in developing and clarifying statements of 1.) training needs; 2) curriculum development
and documentation of process; 3.) integration, oversight and approval of the training process; 4.) delivery
of training product; 5. Implementation and delivery of training; 6. evaluation of training; and 7. evaluation
of the impact in the field of the delivered training.
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and training programs that may not impact field performance in the way APD
needs. Several members of the monitoring team (responsible for overseeing
academy activities) have led a law enforcement academy under circumstances
similar to APD. The technical assistance and feedback that the monitoring team
has provided may at times seem harsh, but it originates from experience on how
to guide an agency through a reform process from a training perspective. That
said, while there is still significant work to be done, APD is better off today than it
was when the CASA oversight process began or even 20 months ago when the
new leadership took over the department>*.

Several training programs occurred during this reporting period, but not without
significant feedback from the monitoring team and adjustments by APD. The
following paragraphs represent our findings related to Paragraphs 86-88.

Gap Training

As noted in IMR-9, we referred the current Academy Commander to past Monitor
reports, where tables were provided to outline the status of numerous training
gaps that have lingered for the past three years. These gaps originate from
APD’s past attempts to deliver training for its current SOPs on use of force. At
the time, the monitoring team provided extensive technical assistance and
feedback before APD began its training, and we warned of issues we thought
they would encounter with the training, as well as the implementation of that
training in the field. Despite those warnings, the department forged ahead and
essentially encountered each problem we wanted them to avoid. It is important
to call attention to these past mistakes, since APD is again embarking on the
development and delivery of training for its new use of force “suite of policies.”
APD has a new leadership cadre and early in their tenure they were alerted to
training gaps that were lingering. When the new Academy Director took
command, she too was made aware of the problem, and she began attempts to
remediate the issues with technical assistance provided by the monitoring team.

During the IMR-9 reporting period, the monitor approved the curriculum they
intended to use to address the following previously reported training gaps:

1. Neck Holds;
2. Distraction Techniques (Strikes);

54 At times, despite the detailed and extensive “technical assistance” (TA) provided by the monitoring
team to APD during this process, departmental needs exceed the scope of TA, and simply required
external support. We noted that what was needed at the academy is clear: detailed job-task analyses,
development of job descriptions, crafting staffing plans, building internal skills regarding assessments of
delivery processes, budgeting, physical plant issues, and detailed planning processes). We suggest that
the current state of academy processes far exceeds the scope of technical assistance. External guidance
is certainly needed, and this and past monitor’s reports provide an excellent starting point for such a
process. It should start with a detailed review of the dozens of recommendations related to academy that
have been provided in this, and eight other, extensive monitor’s reports.
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3. Problematic Supreme Court cases related to shooting at vehicles
(Plumhoff);

4. Show of Force reporting and investigations; and

5. Un-resisted Handcuffing

After that approval, the monitoring team was provided records that demonstrated
that APD'’s testing compliance reached 98% for this training program; therefore,
the topics appear to have been sufficiently remediated. The following gaps were
not addressed during this initial gap training:

1. De minimis force®®
2. Crowd Control Training®®

De minimis Force — The monitoring team has highlighted the problems
associated with this term, as it related to use of force determinations, for the last
several IMRs. On May 21, 2019, APD promulgated Department Special Order
19-38 rescinding the use of the term in use of force determinations. The SO
stated, “The term ‘de minimis’ as defined in SOP 2-55 has created confusion in
identifying, reporting and investigating uses of force.” APD then disseminated
training through its on-line learning management system. The monitoring team
reviewed training records, to include a July 2, 2019 academy “Close Out”
memorandum that demonstrated that of 988 APD personnel required to receive
the training, 959 people passed, resulting in a 97% compliance rate. APD
documented its intent to continue to address the 37 members of the department
who did not receive the training or were on authorized duty-related leave. Based
on the documentation we were provided we believe the de minimis force training
gap finally has been adequately remediated. However, APD is encouraged to
complete the training with any officer who has not yet attended.

Crowd Control - During the IMR-9 reporting period, we documented the
academy and ERT efforts to develop training. We were told that ERT intended to
address its requirements through a 3-Stage process as follows:

Stage 1 — All department personnel will receive training on SOP 2-29
through an on-line training platform, which will also cover aspects of use of
force concerning chemical munitions and NFDDs;

Stage 2 — All ERT supervisors will receive an in-person “train the trainer”
course on the new (when approved) ERT SOP, which will incorporate
practice in crowd control formations and movements, so they are consistent
across the entire ERT. (We note that there are a total of 5 teams of ERT,
and approximately 90 ERT-trained personnel);

55 We noted in IMR-9 that the fact that this concept had not yet been remediated through training, or
rescinded through a Special Order, was highly problematic. The Academy Commander assured us this
will be addressed as soon as practicable during the IMR-10 reporting period.

56 The academy was reliant upon ERT to develop training to remediate this gap, which is appropriate.
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Stage 3 — All other ERT personnel will receive in-person training®’ regarding
use of force, including force related to chemical munitions and NFDDs,
training on SOP 2-29, and squad formations and movements. The training
will be conducted by ERT supervisors.

ERT worked with the Academy to advance their Stage 1 training through the 7-
Step Training Cycle. This training was submitted to and approved by the
monitoring team at the end of July 2019. APD promulgated Special Order 19-73
“Crowd Control Gap Training” on July 22, 2019, that required that it be completed
by July 29, 2019. We were also provided with a July 30, 2019 “Close Out”
memorandum, a normal course of business memorandum, that documented the
to-date compliance with Special Order 19-73.%8 We reviewed training
documentation that APD assembled to assess the outcome of the Stage 1
training, which was delivered through their learning management platform. 1,001
APD personnel were required to attend the training, and the documentation we
reviewed demonstrated that APD achieved an overall performance score of 96%.
Four officers failed the initial and remedial training, and another 32 officers are
categorized as “in progress”®® due to various authorized leaves of absence.
Based on these efforts APD has satisfied the crowd control training gap.
However, they are encouraged to complete the training with any officer who has
not yet attended.

With these two training deployments, APD has finally addressed gaps we first
identified three years ago. While the current academy staff took an extended
time to remediate the issues as well, the department can now see how easy
these gaps would have been to fix had they been addressed properly from the
beginning. While the current APD administration was not in place when these
gaps first occurred, this should serve as a lesson for addressing future training
gaps that may emerge. To demonstrate a true capacity for overseeing its own
training, we expect APD to self-identify gaps that occur instead of waiting for
people outside the organization to point them out. When those gaps do exist, we
would expect APD to take proactive steps to remediate the issue.

Risk Assessment Matrix (RAM) Training

The monitoring team reviewed documentation for the delivery of organization-
wide training on the proper use of the SOD Risk Assessment Matrix (RAM), and

57 Supervisors that attended the “train the trainer” course will be used as trainers.

58 APD providing the “Close Out” memorandum is encouraging to the monitoring team. Incorporating this
type of document as a routine part of their training process has been called out many times in the past.
When it becomes routine it is considered a course of business document that the monitoring team can
then rely upon in future compliance assessments.

5 Many officers that were categorized as “In Progress” were on authorized duty leave (l.e.. FMLA or
Military Leave)
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approved it as suitable to be delivered to the department.®® We reviewed
documentation for the delivery of training which occurred during this reporting
period. That documentation included rosters, test results and a July 23, 2019
academy “Close Out” Memorandum. 977 APD officers took the initial on-line
course, and 868 passed the test. APD conducted remedial training for 96 of the
109 APD officers who failed, bringing the overall compliance rate to 98% for the
RAM training. APD documented their intention to continue addressing those
officers who failed the initial test or were on authorized leaves of absence when
the course was provided, but their current compliance rate, not including those
who were on authorized leave, is above the required threshold. It is important
that APD “close the loop” on the officers who were initially on leave, and train/test
them upon return to work.

Force Review Board Training

The monitoring team has provided extensive feedback and technical assistance
to an APD team that was given the task of reconstituting an effective FRB. While
on site in May 2019, we met separately with members of the APD academy, the
FRB development team and SOD, all of whom had a role in reconstituting the
FRB. APD had already developed a training program for a (new) FRB and
requested that the monitoring team review the training materials so they could
begin delivering it to APD command staff. We provided our feedback for the FRB
“Introduction” and “Tactical Activation Review and Analysis” lesson plans.' APD
was approved to deliver the training, if they incorporated the feedback.?
Following our site visit APD was given an additional approval to deliver a third
lesson plan entitled, “Previously Investigated UOF Review” that was intended to
be delivered by APD’s IAFD.®3

As we noted in Paragraphs 57 & 78, APD conducted its FRB training on July 30
and 31, 2019. It was provided to personnel who are expected to be members of
the FRB. The monitoring team reviewed records from the training, including
sign-in sheets, pre/post test results and an academy “Close Out Memo”%4.

60 APD promulgated Special Order 18-50 that codified the use of the RAM and the manner SOD would
conduct audits of its use throughout the organization. The auditing program provides an internal
oversight mechanism to ensure that the RAM, which originates with SOD, is being properly applied.

61 Prior to the site visit, APD provided us with its lesson plan for the “Tactical Activation and Analysis”
training, and we provided feedback. The documentation we were provided on-site represented
modifications they made to the training based on our feedback.

62 APD intended to deliver FRB training in three parts, which was documented in the following lesson
plans: 1) FRB Introduction; 2) Tactical Activation Review and Analysis; and 3) Previously Investigated
UOF Review. APD was committed to addressing tactical activations at the FRB first, since they feel they
are easier to assess. That would provide them with an opportunity to assess the mechanics and flow of
the new FRB training before scheduling more complex uses of force. We agree with that approach.

63 Following meetings between the monitoring team and discussion among the parties, APD received
monitor approval for their new Force Review Board SOP 2-58 on July 25, 2019.

64 The “Close Out” memorandum was dated August 30, 2019 and was apparently completed in response
to a monitoring team request. These have been completed for other training programs, so it was
disappointing that this particular memo was not completed as a matter of routine.
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Special Order 19-55 scheduled 27 enlisted personnel to attend, but only 20
commanders were able to attend and successfully complete the course. We
requested and reviewed videotapes of the training to assess the quality of the
instruction in the classroom. Quality reviews of in-classroom instruction from
past APD training revealed serious deficiencies that required remediation efforts
and caused significant delays in compliance efforts.®® We found similar issues
during the FRB training, which were immediately brought to the attention of
APD’s Academy Director.

The FRB “Introduction” consisted of several blocks of instruction and was
intended to set the tone for the new FRB and set the expectations and
procedures for how the FRB would perform. Considering the importance of the
FRB, and magnitude of past problems associated with it, we would have
expected a senior member of the organization to open the training. Proper
messaging from the top of an organization carries weight, so it was somewhat
surprising it did not occur here. Instead, a member of the FRB development
team provided the initial comments and instruction, which we found to be
disappointing, in terms of the message it sent regarding the importance of the
training. It was our impression that the instructor, because of rank differences,
was too deferential to the audience, where directness was necessary. The in-
class training did not follow the lesson plan and portions were either missed or
toggled through quickly,®® which made it extremely hard to follow at times. At
one point the instructor saw class participants taking notes and told them
“everyone is going to do outstanding on the test” and told them that whenever
she came across information for the test, she would let them know.

That caught our attention. We were not surprised, but were extremely
concerned, when the instructor began to overtly telegraph test questions for the
class as she delivered the training. This is highly problematic behavior by an
instructor and could seriously impact the integrity of the test results for the
class.®” The mechanism for verifying a transfer of learning (testing) is an
essential component of training, since it allows an organization to later assess
the performance of officers in the field. It also provides valuable feedback to the
academy to determine if the test is valid, if the training is effective and if that
curriculum needs to be adjusted.

When this issue was brought to the attention of the Academy Director, who was
in the room for the training, we were told that she too noticed the instructor’s
comments (at the time). After the second break in the training, the Academy

65 After three years APD has finally remediated all the deficiencies we identified through various “gap
training.” These efforts are discussed in greater detail in Paragraphs 86-88. We commend APD’s
diligence in these matters.

66 At one point the instructor indicated “I’'m going to breeze through this...”

67 This is the type of observation that causes the monitoring team concern across all training, since the
instructor was aware that the training was being videotaped and the room was filled with high level
executives from APD and other CASA parties, and yet these overt comments were still made.
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Director addressed the behavior.8 We appreciate that the behavior was
stopped, but the fact it took as long as it did is disappointing. We would expect
the mistake to occur once, and then that it immediately be addressed by any one
of the executives in the room. We alerted the Academy Director that if these
issues are encountered again in other APD training it will likely impact their
compliance efforts.

Conversely, we found the instructors from SOD and IAFD (Days 1 and 2) to be
exceptional. Their tone and demeanor were exactly what the monitoring team
expects at this point and is not surprising, based on other interactions we have
had with those Divisions. They stayed on point and guided the class participants
through the training while constantly providing personal perspective and
guidance on how the FRB should assess cases that come before it. Frankly, in
terms of compliance determinations, the high quality of the training offered after
the “Introduction” was necessary to overcome the deficiencies we noted. SOD
and IAFD demonstrated credibility and provided valuable guidance to the class.
We noted good interaction between the class and the instructors during the SOD
and IAFD sections of the course. We believe the class was engaged and
interested in learning, so we are sanguine that it will translate to strong
performance during an actual FRB meeting.

Finally, we want to comment on a certain point we observed being brought up in
the training, where certain attributions were made to the monitoring team. On a
few occasions we observed an instructor comment about things the “IMT wants
us to do” or what the “monitoring team wants.” That type of comment undercuts
the legitimacy of the topic in question. That said, it is important to draw a
distinction between guidance we have provided though our technical assistance
over the past 20 months, and what APD perceived as “what the monitoring team
wants.”

Use of Force Policy Training

The current academy team has been saddled with an enormous task to develop
and deliver effective training for APD’s new use of force policies. As we
previously noted, the academy has been accomplishing tasks and show signs of
training sophistication that is needed to positively impact APD’s training
programs. A significant barrier to APD’s ability to advance meaningful use of
force training was its inability to advance acceptable policies related to use of
force, which were resolved at the end of the IMR-9 reporting period. As a
consequence, little had been accomplished toward APD’s long-term compliance

68 We noted while reviewing the video tapes that the instructor stopped telegraphing test questions at the
point in time the Academy Commander indicated she addressed the issue. She also indicated that the
instructor will be scheduled to attend an instructor training class in the future. In our opinion, any
professional would inherently know that telegraphing test questions is improper regardless of their training
background.
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efforts with Paragraphs 86-88; however, some positive steps occurred during the
IMR-10 reporting period.

Since the summer of 2018, the Academy has articulated its intentions as to how
they will address use of force training when the new “suite-of-policies” are
finalized (and approved by the monitor). The Academy Director outlined a plan
to deliver training in four distinct “Tiers” that provide different learning
modalities.®® The following is a synopsis of four (4) Tiers of training the Academy
intends to deliver throughout 2019 and into 2020:

Tier 1 would include an introduction by the Chief of Police and the delivery of all
new use of force policies through APD’s on-line learning system. This was
intended to increase the quality of learning in the classroom (that occurs later),
by allowing officers and supervisors to learn the policy provisions prior to arriving
for in-class portions of the training.

1. A pretest would be taken by all officers before any other training
commences.

2. Each officer will be expected to submit questions to the Academy staff
(through the online training platform) that can be used to develop the
in-person training found in Tier 2. The intent is to elicit information
from officers concerning topics they may still be struggling to
understand.”

Tier 2 would include in-person instruction of the use of force policies and
incorporate information gleaned from the on-line testing data and student surveys
during Tier 1. Tier 2 would consist of lecture-based classroom instruction, along
with video and live scenario reviews’'. The video and scenario reviews, which
involve group assessments, will allow officers to cognitively apply the new use of
force policies by observing them being implemented in a controlled setting.

1. All officers must have successfully completed Tier 1, prior to attending the
Tier 2 training.

2. The academy would assess any areas of difficulty during Tier 1 pre-testing
and address them in a more comprehensive manner by hands-on learning
and in-class scenarios.

3. Instructors would enact scenarios in which pre-established learning
objectives require the class participants to identify and apply key policy
provisions.

69 In IMR-9 we noted three Tiers of training, however, APD has included a Tier (now Tier 3) for
supervisors related to force investigations. The final Tier (now Tier 4) was the original Tier 3 and involves
reality-based training for the entire organization.

70 We were told that the academy is building a SharePoint portal for APD personnel to submit training
needs. We see this as a positive mechanism for receiving information on contemporary training needs.
1 our understanding was that in Tier 2, instructors would deliver scenarios that will be assessed by class
participants. This tiered training approach will be designed like the “tell, show, do” method of instruction,
with the hands-on portion by participants occurring during Tier 4.
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4. A post-test will be administered to all attendees.”

Tier 3 would be provided to all supervisors and acting supervisors in a lecture-
based, classroom training program. The instruction would include video
scenarios to ensure the class understands their responsibilities related to SOP 2-
57.

Tier 4 will include Reality Based Training (RBT) for every enlisted member of the
organization. There will be a defensive tactics component of training, and then
scenarios that require the interwoven use of APD’s use of force provisions with
proper defensive tactics.

APD sent training materials for all four tiers of training to the monitoring team to
review at the beginning of the IMR-10 reporting period. Prior to receiving the
training materials, we provided feedback on an academy “Needs Assessment”
that would serve as the foundational document for the development of APD’s use
of force training. When we received the use of force training materials, we
alerted APD that we would only review Tier 1, since it was our understanding that
Tier 1 test results and student surveys would likely influence the development of
Tiers 2, 3 & 4 (The in-class and RBT portions of the training).”®

The monitoring team and DOJ provided extensive feedback on the Tier 1
training, both believing that the training, as presented, would not be effective.
The feedback prompted a conference call among the parties in April 2019, in
which our perspective was provided in greater detail. An abstract of our
observations included:

1. APD was simply directing officers to their on-line learning management
system to read the new policies.

2. Salient points and changes to policies were not highlighted.

3. There was no accompanying instruction, videos, PowerPoint or other
instructional tools.

4. The pre-test APD presented was entirely insufficient and could not
reasonably be expected to meet the learning objectives (also deficient)
in the lesson plan. For six new use of force policies, there were a total
of 28 test questions, and the structure, content and topics addressed
within the questions were extremely rudimentary.”

2 The draft plan provided to the monitoring team indicated that attendees will take a post-test remotely
and within ten (10) days following the training. While we appreciate the technological limitations the
academy may have, we recommend that the post-test occur prior to attendees leaving the training
session.

73 Ultimately, we were correct, since APD received meaningful feedback on the student surveys that not
only influenced training but unearthed policy gaps. Remediation of those policy gaps extended past the
end date of the IMR-10 reporting period.

4 The Academy Commander agreed with our assessment of the test questions, so it's unclear how the
materials reached the monitoring team to review in the first place.
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5. Test question construction, as written, did not facilitate randomization
of questions or answers.

6. The