Comments Solicited on Master Lease Agreement
Charles McCoy

Senior Buyer

City of Albuquerque

Purchasing Division #7012

PO Box 1293

Albuquerque, NM  87103

cmccoy@cabq.gov
The City of Albuquerque is soliciting comments on the following Master Agreement for leases, including copier leases.  Please send your written comments to arrive no later than December 13, 2006.  Please use either email or physical mail.  While telephone communication is available at 505-857-8672, only written comments will be considered.  Comments and inquiries will be forwarded to legal counsel for review, and this consideration is facilitated by using only written form.

Thank you for your cooperation.

Revision 10/17/2006
MASTER AGREEMENT

APPROVED FOR USE BY CITY OF ALBUQUERQUE, NM

THE PURPOSE OF THIS MASTER AGREEMENT IS TO SET FORTH UNIFORM GENERAL TERMS AND CONDITIONS UPON WHICH LESSOR SHALL LEASE TO LESSEE, AND LESSEE SHALL LEASE FROM LESSOR, THE EQUIPMENT SPECIFIED IN SUPPLEMENTS ATTACHED TO THIS AGREEMENT.  WHEN LEASE REFERS TO SOFTWARE LICENSED TO LESSEE IT SHALL BE UNDERSTOOD THAT SAID SOFTWARE SHALL CONTINUE TO BE OWNED BY LICENSOR AS MAY BE SET FORTH IN ANY APPLICABLE AND ATTACHED SOFTWARE LICENSE AGREEMENT. LESSEE AND LESSOR ARE SOMETIMES REFERRED TO IN THIS AGREEMENT INDIVIDUALLY AS A “PARTY” AND COLLECTIVELY AS THE “PARTIES”.   

This Master Agreement is entered into by and between:  

the LESSOR ______________________________________________________________________________

with its principal address at ___________________________________________________________________  

and

The LESSEE, City of Albuquerque, with its principal address at P.O. Box 1293, Albuquerque, New Mexico  87103. This Master Agreement is made and entered into within CITY OF ALBUQUERQUE where said leased Equipment shall be located and it shall become effective on ________________________.  

LESSOR AND LESSEE AGREE THAT ANY LEASE OR SUPPLEMENT ENTERED INTO UNDER THE PROVISIONS OF THIS MASTER AGREEMENT IS A “TRUE LEASE” WITH AN OPTION TO PURCHASE EQUIPMENT AT FAIR MARKET VALUE, AND IS NOT AN INSTALLMENT PURCHASE OR FINANCING AGREEMENT.  

1. COMMENCEMENT PROCEDURES.  Subject to other terms and conditions contained in this Master        Agreement and the applicable Supplement(s) as may be attached hereto and made a part of this Master Agreement, Lessee shall enter into individual Leases (hereafter defined) with Lessor as follows: 

(a) Execution of Supplement.  Lessor and Lessee mutually agree to enter into a Lease by executing a Supplement in the Form of Exhibit A (the “Supplement”) with such changes as Lessor and Lessee shall have agreed to as conclusively evidenced by their execution thereof.  All Supplements must be signed by the City’s Purchasing Officer to be valid.  Each such Supplement shall specifically identify (by serial number or other identifying characteristics) the items of Equipment to be leased under such Supplement (other than items of system Software, which shall be deemed to be items of Software leased under the Supplement pursuant to which the related items of Equipment are leased).  Each Supplement, when executed by both Lessor and Lessee, together with this Master Agreement, shall constitute a separate and distinct lease (“Lease”) which incorporates in full the terms and conditions of this Master Agreement and which is, enforceable according to its terms.  In the event of any conflict between the terms of this Master Agreement and such Supplement, the provisions of the Master Agreement shall govern.
(b) Acceptance; Initial Term of Lease(s).  Lessee shall accept the Equipment subject to a Lease in accordance with Section 2.  The Initial Term of each Lease shall begin on the Acceptance Date of the Equipment and shall continue for the period described in the applicable Supplement unless a Non-appropriation or other Cancellation provision shall have occurred.  

2.
DEFINITION OF TERMS.  All capitalized terms used in this Master Agreement have the meanings set forth below or in the Sections of this Master Agreement referred to below: 
(a)  “Acceptance Date” means the date on which the City has accepted the Equipment in writing, or placed the Equipment in use in its regular operations, whichever occurs first.  

(b)  “Assignee” means any assignee of all or any portion of Lessor’s interest in this executed Master Agreement to Lease, any Supplement or any Equipment as may be mutually agreed to by the parties to this executed agreement. 
(c)  “Casualty Loss” means, with respect to any Equipment, the condemnation, taking, loss, destruction, theft or damage beyond repair of such Equipment. 
(d)  “Casualty Value” or “Full Insurable Value” means, as to any Equipment, the full replacement value of the Equipment (reasonable wear, tear and depreciation resulting from normal and proper use excepted). 
(e)  “Daily Rent” means, as to any Lease, an amount equal to the per diem Rent payable under the applicable Supplement (calculated on the basis of a 360-day year and 30 day months). 
(f)  “Notice of Purchase” means, as to any Lease, a written notice delivered by Lessee to Lessor at any time during the Term of the Lease, setting forth Lessee’s elections pursuant to Section 3 of this Master Agreement with respect to purchase of the Equipment subject to such Lease.  Each Notice of Purchase shall specify with particularity the Units of Equipment to be purchased by Lessee . 
(g)  “Early Termination Charge” means a Lessor-calculated charge, not to exceed an amount equal to 25% of the monthly equipment charge (excluding any maintenance or miscellaneous charges) for all affected Equipment times the number of months remaining in the Supplement or Agreement, whichever applies, as of the date of default or cancellation by the City.

(h)  “Equipment” means, as to any Lease, items of Hardware, Software or both as may be specified in the appropriate Supplement. 
(i)  “Equipment Location” means, as to the Equipment, the address at which such Equipment is located from time to time, as originally specified in the applicable Supplement or in any subsequent notice delivered to Lessor if applicable. 
(j)  “Fair Market Value” means the total price that would be paid for any specified Equipment in an arm’s length transaction between an informed and willing buyer under no compulsion to buy and an informed and willing seller under no compulsion to sell.  Such total price shall not be reduced by the costs of removing such Equipment from its current location or moving it to a new location. 
(k)  “Fair Rental Value”, if and when applicable, means the amount of periodic rent that would be payable for any specified Equipment in an arm’s length transaction between an informed and willing lessee and an informed and willing lessor, neither under compulsion to lease/rent.  Such amount shall not be reduced by the costs of removing such Equipment from its current location or moving it to a new location. 
(l)  “First Payment Date” means, as to any Lease, the date the first Rent payment with respect to the Initial Term of such Lease is due, as determined pursuant to the terms of the applicable Supplement. 
(m)  “Fiscal Period” shall mean that period of time as defined in a Supplement. 
(n)  “Fiscal Year” means, as to any Lease involving the City of Albuquerque, July 1 to June 30 of any given year. “Fundamental Agreements” means, collectively, this Master Agreement, each Supplement and all other related instruments and documents. 
(o)  “Hardware” means items of tangible personal property (equipment). 
(p)  “Initial Term” means, as to any Lease, the initial term thereof as specified in the related Supplement. 
(q)  “Lease” with regards to this Master Agreement has the meaning “true lease”.  
(r)  “Lessee” means the City of Albuquerque. 
(s)  “Lessor” means __________________________________. 
(t)  “License Agreement” means any license agreement or other document granting the purchaser the right to use Software or any technical information, confidential business information or other documentation relating to Hardware or Software, as amended, modified or supplemented by any other agreement between the licensor and Lessor. 
(u)  “Master Agreement” has the meaning specified in the preamble hereto. 
 
(v)  “Non-Appropriation” has the meaning specified in Section 7.  
(w)  “Purchase Document” has the meaning specified in Section 2. 
(x)  “Rent” means the payment by Lessee to Lessor of money for the lease of Equipment covered by the Supplement. 
(y)  “Software” means all software or computer programs that accompany or constitute all or a portion of any Equipment or are provided by or on behalf of any vendor or licensor to Lessee with respect to any Equipment, and all modifications, additions, supplements, translations, derivative works, and full or partial copies of any thereof, regardless who prepared the same, and code with respect thereto, whether embodied in or contained on magnetic tape, disk, semiconductor device, or any other device or machine. 
(z)  “Stipulated Loss Value” means the value of an item of Equipment as of the date of its loss as agreed to by the parties.
(aa)  “Taxes” means all license and registration fees and all taxes (local, state and federal), fees levies, imposts, duties, assessments, charges and withholding of any nature, however designated including, without limitation, any value added, transfer, sales, use, gross receipts, business, occupation, excise, personal property, other than taxes measured by Lessor’s income. 
(bb)  “Term” means the term thereof as specified in the related Supplement. 
(cc)  “UCC” means the Uniform Commercial Code as enacted and in effect in the State of New Mexico. 
(dd)  “Unit of Equipment” means, as to the Equipment leased pursuant to any Supplement a) each individual item of PC Equipment leased pursuant to such Supplement, and b) all Equipment leased pursuant to such Supplement other than PC Equipment taken as a whole.   
3.  LESSEE’S PURCHASE OPTION.  Lessee shall have the following purchase option in respect of each Lease during the Term of this Agreement.  Lessee may elect, by delivering to Lessor a Notice to Purchase at any time during the Term, to purchase any or all Units of Equipment then subject to such Lease for an amount equal to the Fair Market Value of such Units of Equipment as of the date of purchase.  Lessee’s right to purchase said Equipment is contingent upon all of the following:    
(a)   no Lessee Default shall have occurred and be continuing; 
(b)   Lessor shall have received Lessee’s notice of intent to purchase at least 90 days prior to the proposed date of purchase; and 
(c)   Lessee shall remit such Fair Market Value amount for Equipment to Lessor in immediately available funds on or before the date of purchase.  The Lease with respect to such Units of Equipment shall terminate and Lessor shall transfer all of its interest in such Equipment to Lessee “As is, Where is,” without any warranty, express or implied, from Lessor. 

4.
RETURN OF EQUIPMENT AT LEASE END.  At the end of the each Lease Term, unless Lessor has received a Notice to Purchase from Lessee or notice of Lessee’s intention to continue the Lease, Lessor shall make arrangements with Lessee to pick up the Equipment leased no later than thirty (30) days following the end of the Lease Term.  Lessor shall pack the Equipment in accordance with manufacturer’s guidelines. All dismantling, packaging, transportation, in-transit insurance and shipping charges shall be borne by Lessor.  In the case of any Software or License Agreement subject to a Supplement, Lessee shall immediately de-install and make available for pickup by Lessor all Software, together with the original Certificate of Authenticity issued by the licensor of such Software, if any, unless such Certificate of Authenticity was previously delivered to Lessor.  All Equipment shall be made available to Lessor on the last day of the applicable Initial or Renewal Term in good repair and in the same condition and working order as when delivered to Lessee, reasonable wear and tear excepted. 

5.  RENT.    As Rent for the Equipment, Lessee shall pay Lessor the amounts on the due dates set forth in the Supplement following receipt of an invoice therefor in accordance with budgetary and fiscal guidelines of the City.  If Lessor does not receive any payment within 45 days after the date it is due, Lessor may require payment of interest on such amounts due from the due date until paid at the rate of one and one-half percent (1.5%) per month (not to exceed the maximum amount permitted by law).
6.  CANCELLATION.  Subject to an Early Termination Charge, Lessee shall have the right to cancel this Lease or any Supplement at any time.  Lessee will provide Lessor 45 days prior written notice of such termination.

7.  TERMINATION FOR NON-APPROPRIATION.  Notwithstanding anything in this Master Agreement to the contrary, in the event no funds or insufficient funds are appropriated and budgeted by Lessee’s governing body or are otherwise unavailable in any Fiscal Year for the payment of Rent and other amounts due under any Lease, the Lease shall terminate on the last day of the Fiscal Period for which appropriations were received.  Such event shall not constitute an event of default, an Early Termination Charge shall not apply, and all payment obligations of Lessee will cease upon the date of termination.   It is up to the City of Albuquerque to determine sufficiency of funds, which determination shall be accepted by the Lessor and is final.  Lessee shall give Lessor or its assignee written notice at least 45 days in advance of such occurrence.  In the event of such termination, Lessee shall cease all use of the Equipment at the end of the Fiscal Period for which appropriations were received and shall immediately make arrangements with Lessor or its designee to de-install, disassemble, pack, crate, insure and pickup the Equipment . Any expenses and/or risks associated with returning equipment to Lessor shall be borne solely by Lessor.  Such Equipment shall be in good repair and in the same condition as when received by Lessee, reasonable wear, tear and depreciation resulting from normal and proper use excepted.
8.  EQUIPMENT OWNERSHIP; LIENS; LOCATION.  As between Lessor and Lessee, Lessor is the sole owner of the Equipment and has sole title thereto; Lessee shall not make any representation to any third party inconsistent with Lessor’s sole ownership of the Equipment.  Lessee covenants with respect to each Lease that: 
(a)  it will not pledge or encumber the Equipment or Lessor’s interest in the Equipment in any manner whatsoever nor create or permit to exist any levy, lien or encumbrance thereof or thereon except those created by or through Lessor; 
(b)  the Equipment shall remain personal property whether or not affixed to realty and shall not become a fixture or be made to become a part of any real property on which it is placed without Lessor’s prior written consent; and 
(c) Lessee shall maintain the Equipment so that it may be removed from any building in which it is placed without damage to the building or the Equipment.  
Lessee may relocate any Equipment from the Equipment Location specified in the applicable Supplement to another of its location upon prior written notice to Lessor specifying the new Equipment Location, provided Lessee remains in possession and control of the Equipment.  Lessor or its designee shall provide for the moving of any leased equipment covered by this Master Agreement at reasonable rates comparable to those offered by commercial moving companies.  

9.  WARRANTIES.  Lessor will extend to Lessee all Equipment warranties provided by any Manufacturer or Supplier and guarantees to keep all Equipment in operation in accordance with manufacturer’s specifications for three years or the term of this Lease, whichever is greater, as long as the Equipment is covered under a comprehensive maintenance agreement with Lessor provided separately or included in this Lease.  If after reasonable attempts, Lessor is, at any point unable to meet this warranty, Lessor will replace the applicable Equipment with like equipment of equal or greater value at no additional cost to the City.  If any Equipment will be out of operation for more than 8 working hours, Lessor guarantees that it will provide a loaner piece of equipment to the City at no additional cost.
10.  EQUIPMENT USE AND MAINTENANCE.  (THIS PROVISION SHALL NOT APPLY TO SOFTWARE MAINTENANCE WHICH SHALL BE ADDRESSED SEPARATELY IN A LICENSE AGREEMENT). Lessee shall at all times operate and maintain the Equipment in good working order, repair and condition and appearance, and in accordance with the manufacturer’s specifications and recommendations.  On reasonable prior notice to Lessee, Lessor and Lessor’s agents shall have the right, during Lessee’s normal working hours, to enter the premises where the Equipment is located for the purpose of inspecting the Equipment and observing its use.  If Lessor shall have provided to Lessee any tags or identifying labels, Lessee shall, at its expense, affix and maintain in a prominent position on each item of Equipment such tags or labels to indicate Lessor’s ownership of the Equipment.  If so indicated in the Supplement applicable to the Equipment, Lessor shall provide comprehensive maintenance for the Equipment as follows:  unlimited service calls, preventative maintenance calls, all parts and labor including but not limited to drums, developers and toners for the agreed upon number of copies and excluding only paper and staples.  
11. ALTERATIONS AND ADDITIONS TO EQUIPMENT.  Lessee shall make no alterations or additions to Equipment, except those that a) will not void any warranty, result in the creation of any security interest, lien or encumbrance on the Equipment or impair the value of use of the Equipment either at the time made or at the end of the Term of the applicable Lease, and are readily removable without damage to the Equipment; or b) are required by any applicable law, regulation or order.  All additions to the Equipment or repairs made to the Equipment, except Optional Equipment, become a part of the Equipment and Lessor’s property at the time made; Optional Equipment which have not been removed prior to return of the Equipment shall become Lessor’s property. 

12. INSURANCE.  Commencing upon acceptance and continuing throughout the Initial Term, Lessee agrees to keep the Equipment insured at Lessee’s expense against all risks or loss from any cause, including without limitation, theft and damage.  Upon Lessor’s prior written consent, which shall not be unreasonably withheld, Lessee may self insure against such risk provided that Lessor’s interests are protected to the same extent as if the insurance had been obtained by third party insurance carriers.  Lessee will provide to Lessor proof of such coverage.  

13. RISK OF LOSS.  Commencing upon acceptance and continuing throughout the Initial Term, Lessee shall bear the entire risk of loss with respect to any Equipment damage, destruction, loss, or theft whether partial or complete.  If any item of Equipment is damaged, Lessee shall promptly notify Lessor and, at Lessee’s expense, within 60 days of such damage, cause to be made such repairs as are necessary to return such item to its previous condition.  In the event any Casualty Loss shall occur, on the next Rent payment date Lessee shall pay Lessor the Stipulated Loss Value of the Equipment suffering the Casualty Loss.  If Lessee pays the Stipulated Loss Value of the Equipment suffering a Casualty Loss, upon Lessor’s receipt in full of such payment the applicable Lease shall terminate as to the Equipment suffering the Casualty Loss.  After receipt of such Stipulated Loss Value by Lessor or its assigns, the Equipment for which the Stipulated Loss Value was received shall be conveyed to Lessee AS IS, WHERE IS and free and clear of all liens and encumbrances created by or arising through Lessor, but otherwise, WITHOUT FURTHER WARRANTY (EXPRESS OR IMPLIED) WHATSOEVER, INCLUDING WITHOUT LIMITATION, WARRANTIES OF MERCHANTABILITY OR FITNESS FOR PURPOSE OR USE. 

14. TAXES.  Lessor shall report and pay all Taxes now or hereafter imposed or assessed by any governmental body, agency or taxing authority upon the purchase, ownership, delivery, installation, leasing, rental, use or sale of the Equipment, the Rent or other charges payable hereunder, or otherwise upon or in connection with any Lease, whether assessed on Lessor or Lessee, other than any such Taxes required by law to be paid by Lessee.  Lessee shall promptly reimburse Lessor for all such Taxes paid by Lessor and invoiced to Lessee, together with any penalties or interests in connection therewith attributable to Lessee’s acts or failure to act; provided that Lessor invoices Lessee for such amounts during the Term of the applicable Supplement or within a reasonable time thereafter. 

15. LIABILITY.  As between the parties, each party acknowledges and represents that it will be responsible, to the extent of its negligence, for liability arising from personal injury or damage to persons or property occasioned by its employees or agents.  The liability of the City shall be subject in all cases to the immunities and limitations of the Tort Claims Act, Section 41-4-1 et seq., NMSA 1978, and any amendments thereto.
16. DEFAULT.   
Lessee - The occurrence of any of the following shall constitute default under this Master Agreement or a Supplement: 
(a)  nonpayment by Lessee of Rent or any other sum payable by its due date; 
(b)  failure by Lessee to perform or observe any other term, covenant or condition of this Master Agreement, any Supplement, or any applicable software license agreement; 
(c)  insolvency by Lessee; or 
(d)  any misrepresentation or breach of warranty made by Lessee in this Master Agreement, any Supplement or in any document furnished by Lessee to Lessor in connection therewith or with the acquisition or use of the Equipment; except that Lessee shall not be in default if any such breach or failure has been cured by Lessee within ten days after notice thereof from Lessor.  
Lessor – Any of the following shall constitute default by Lessor under this Master Agreement or a Supplement: 
(a)  Lessor breaches its covenant of quiet enjoyment; 
(b)  Lessor breaches its warranty of compliance or reliability as evidenced by the number of service calls required and the amount of downtime of the Equipment; 
(c)  Lessor makes an assignment for the benefit of creditors; or 
(d)  Lessor fails to fulfill in a timely and proper manner any of its obligations under this Agreement or violates any of the covenants, agreements or stipulations of this Agreement; except that Lessor shall not be in default if any such breach or failure has been cured by Lessor within ten days after written notice thereof from Lessee.  

17. REMEDIES.  If Lessee defaults, Lessor may do one or more of the following: 
(a)  cancel or terminate the applicable Lease, or this Agreement, if applicable; 
(b)  require Lessee to immediately pay Lessor all Rent payments due up until the time of Default and an Early Termination Charge, as defined above;  
(c).  require Lessee to deliver, at its expense, the Equipment to Lessor at a location in Albuquerque, New Mexico designated by Lessor; 
(d)  peacefully repossess the Equipment without court order; or 
(e)  exercise any other right or remedy available at law or in equity.   
If Lessor defaults, Lessee has the right to cancel or terminate the applicable Lease or this Agreement effective immediately at no cost to the Lessee.  In the event of Lessor’s Default, Lessor shall be responsible for all costs associated with reclaiming and return of Equipment.  

18. ASSIGNMENT.  Lessor may sell, assign, pledge, transfer, mortgage or otherwise convey part of its interest in this Master Agreement, any Supplement or any Equipment, in whole or in part, without prior notice and consent of Lessee.  Each such Assignee will be entitled to all of Lessor’s rights, however, unless otherwise agreed to by Lessor and Assignee, Assignee shall not be obligated to perform such obligations of Lessor under this Master Agreement.  Lessee and Lessor further acknowledge that any assignment or transfer by Lessor shall not materially change Lessor’s or Lessee’s obligations under the assigned Lease.  Without the prior written consent of Lessor, Lessee will not a) assign, transfer, pledge, hypothecate, or otherwise dispose of its rights or obligations under this Master Agreement or the Equipment, b) sublet the Equipment, or c) permit the Equipment to be used for any purpose not permitted by this Master Agreement.  

19. GOVERNING LAW.  This Master Agreement and each Supplement shall be governed by the laws of the State of New Mexico.  

IN WITNESS WHEREOF, LESSOR AND LESSEE HAVE EXECUTED THIS MASTER AGREEMENT ON THE DATES SPECIFIED BELOW.  

LESSOR:  ___________________________________  

BY (Name and Title): _______________________________________________       DATE:  ____________   

LESSEE _____________________________________  

BY (Name and Title):________________________________________________       DATE: ____________
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