

CITY of ALBUQUERQUE

EIGHTEENTH COUNCIL

COUNCIL BILL NO.                                 ENACTMENT NO.   ________________________

SPONSORED BY:

ORDINANCE

ADOPTING THE ETHICAL PUBLIC SERVICE ACT TO CREATE A VALUE BASED ETHICS CODE AND PROMOTE A CULTURE OF ETHICAL PUBLIC SERVICE FOR ALL CITY OF ALBUQUEQUE PUBLIC SERVANTS; AMENDING SECTION 3-1-6(C) AND SECTION 3-1-23 R.O.A. 1994, OF THE CITY OF ALBUQUERQUE MERIT SYSTEM TO CHANGE THE EXISTING DEFINITION OF UNCLASSIFIED EMPLOYEE TO REMOVE THE CITY CLERK AND PROVIDING FOR THE DISCIPLINE AND MANDATORY TRAINING OF CLASSFIED EMPLOYEES PURSUANT TO THE ETHICAL PUBLIC SERVICE ACT; REPEALING CHAPTER 3, ARTICLE 3, ROA 1994, THE CONFLICT OF INTEREST ORDINANCE. 

BE IT ORDAINED BY THE COUNCIL, THE GOVERNING BODY OF THE CITY OF ALBUQUERQUE:

SECTION 1.  FINDINGS AND INTENT.

(A)
City Council finds that throughout the Nation frequent illegal and unethical actions committed by public employees, and elected officials undermine the public’s trust of government and public servants.  City Council further finds that the rule based ethics ordinances and rules that we have had in place in the City of Albuquerque have not prevented individual violations of the rules nor improved the public’s perception of City government.  The Council finds that the Mayor, each Councilor, every board member, employee, official, and volunteer are public servants.  Each public servant is accountable to the public, and is responsible for serving the public to the best of their ability in a culture of public service that demands service with honesty, fairness, respect, compassion, responsibility, accountability and loyalty to the citizens.

(B)
The Council finds that the Ethical Pubic Service Act will reduce the frequency of violations of the law and ethics rules, create public servants who are good ethical decision makers, and provide an opportunity for Albuquerque citizens and public servants to work together toward a culture of ethical public service.

SECTION 2.  SHORT TITLE.  This Ordinance shall be referred to as the “Ethical Public Service Act” .

SECTION 3.  VISION, MISSION AND VALUES OF ALBUQUERQUE PUBLIC SERVANTS. 


Public service is a public trust.  The Ethical Public Service Act is created to enhance the public’s trust in City of Albuquerque government.  City of Albuquerque employees, elected officials, board members and volunteers are public servants dedicated to continually enhancing the quality of life for the citizens of the City of Albuquerque through honesty, integrity and good character in a work environment that guarantees fairness and accountability.


(A)
Purposes of the Ethical Public Service Act.  The purposes of the Ethical Public Service Act are to:


(1)
Create and promote a culture of ethical public service in City of Albuquerque government for all public servants, regardless of their position;


(2)
Establish clear standards of conduct that represent the values of City of Albuquerque public servants and clear consequences for violations of the standards;


(3)
Promote public trust and confidence in Albuquerque’s government;


(4)
Provide for the consideration and resolution of potential ethical problems before they arise; and


(5)
Promote individual responsibility for ethical decision-making in all public servants.

(B)
Duty to the Public.  The first obligation of public servants in carrying out their duties and responsibilities is to the citizens of the City of Albuquerque.  Public servants at all levels shall serve the public with respect, concern, courtesy and responsiveness, recognizing that service to the public is the reason for their employment.


(C)
Duty to Fellow Public Servants.


(1)
Public servants at all levels share the common obligation of serving the citizens of Albuquerque.  If public servants are divided in their service, the citizens suffer.  


(2)
In performing their duties, public servants shall treat each other with respect, concern, and responsiveness, recognizing that each and every public servant can only achieve their common goal of exceptional public service by working together.


(3)
Disputes that arise among public servants shall be resolved at the lowest possible level; keeping in mind that public money spent resolving these disputes is money not spent for important public needs.


(D)
Values of Albuquerque Public Servants.  Public servants shall perform their duties following the highest ethical values.  Public servants shall continually strive to improve their conduct by accepting personal responsibility for their actions, performing their duties to the public with honor and integrity, and leading by example.  The following values of ethical public service shall guide the conduct of all public servants. 

(E)
Ethical Public Service Requires Actions That Meet The Following Values.



(1)
As a public servant for the citizens of Albuquerque, I will be HONEST.  In practice, honesty looks like:



(a)
I am truthful, act with integrity, and have moral courage.



(b)
I do not lie cheat or steal, or tolerate those who do.



(c)
I am trustworthy, do what I say I will do, and am known as a person of my word.



(d)
I accept no bribes, or unlawful gifts; perform my duties free from political influence; am careful not to exceed my authority; and, I do not use my position with the City for personal benefit or financial gain.  


(2)
As a public servant for the citizens of Albuquerque, I will be FAIR.  In practice, fairness looks like:



(a)
I serve the public and work with fellow public servants regardless of their race, belief, gender, sexual orientation, political affiliation or ethnicity.



(b)
I exercise my authority with open-mindedness and make decisions and judgments after I seek out all of the facts and all perspectives.



(c)
I make decisions and perform my duties with impartiality and objectivity and distribute benefits and burdens according to consistent and fair standards. 



(d)
I handle all personnel and contract matters on the basis of merit so that all decisions are governed by fairness and impartiality.


(3)
As a public servant for the citizens of Albuquerque, I will be RESPECTFUL.  In practice, respect looks like:



(a)
I treat all citizens and fellow public servants with courtesy, dignity and honor.



(b)
I treat every person, regardless of his or her position or status, as valuable and important.



(c)
I listen carefully to others and value their opinions.



(d)
I handle the disputes that arise while conducting City business professionally based on the facts of the dispute and without making it personal.


(4)
As a public servant for the citizens of Albuquerque, I will be COMPASSIONATE.  In practice, compassion looks like:



(a)
I do no harm to others in the conduct of my duties, when there is a way to meet my obligations without causing that harm.



(b)
I recognize the consequences my actions have on others and am concerned for the well being of all those I affect.



(c)
I am committed to performing my duty to the public by maximizing benefits to them and minimizing harm.



(d)
I do everything in my power to aid the public without violating my obligations as a public servant.


(5)
As a public servant for the citizens of Albuquerque, I will be RESPONSIBLE.  In practice, responsibility looks like:



(a)
I learn the duties of my job and strive to perform my duties to the best of my ability.



(b)
I do not ignore the situation if I observe a fellow public servant failing to perform their duties or failing to follow these ethical standards.



(c)
I conduct myself on and off duty so that I avoid the appearance of improper behavior that is unacceptable for a public servant. 


(6)
As a public servant for the citizens of Albuquerque, I will be ACCOUNTABLE.  In practice, accountability looks like:



(a)
If I make a mistake in the performance of my duties, or fail to follow these standards of ethical conduct, I will admit my error and accept the consequences.



(b)
I perform my duties in service to the public openly, efficiently, equitably and honorably.



(c)
I make proper use of City funds, property, work time and equipment within my control. 



(d)
I will handle all potential violations of these ethical standards by following the process created by the Ethical Public Service Act.


(7)
As a public servant for the citizens of Albuquerque, I will be LOYAL to the citizens of Albuquerque.  In practice, loyalty looks like:



(a)
I am loyal to the public and my fellow public servants and the trust that they place in me.  



(b)
I place the interest of the public above all other conflicting interests while performing my duty to the public.  



(c)
I make open to the public all information used or created to perform my job that is not confidential and keep the confidences required in my position as a public servant.



(d)
I am committed to the principles of being a public servant as set forth in the Ethical Public Service Act.

SECTION 4.  DEFINITIONS.  For the purpose of this Ordinance, the following definitions shall apply unless the context clearly indicates or requires a different meaning.

ADMINISTRATIVE INSTRUCTIONS.  Regulations created by the Chief Administrative Officer. 

BOARDS.  City of Albuquerque committees, boards, or commissions whose particular authority is defined by City ordinance, resolution, or regulation.

BOARD MEMBER.  Any non-employee member of a City board, committee, or commission. 

BUSINESS DEALINGS or BUSINESS DEALINGS WITH THE GOVERNMENTAL BODY.  Includes circumstances where a person is:



(1)
Presently a party to a contract with the City;


(2)
Presently a subcontractor under a subcontract with a party under contract with the City;


(3)
Bidding, proposing or applying for contracts with the City;


(4)
A party in litigation with the City;


(5)
A party before a quasi-judicial administrative proceeding conducted by a City board, commission, committee or hearing officer; or 


(6)
A party to an appeal of a decision of a City Department, quasi-judicial administrative board, commission, committee or hearing officer.

CITY PROCESS.  Any City employment, contract or administrative action taken by public servants in the course and scope of their duties.

CLOSE PERSONAL RELATIONSHIP.  An intimate personal relationship and/or a sexual relationship.  This definition applies regardless of the sexual orientation of the persons involved.

CONFIDENTIAL INFORMATION.  Information which by law or practice is not available to the public.

CONFLICT or A CONFLICT OF INTEREST.  A situation in which regard for a private interest or relationship interferes with or compromises a public duty or interest. 

CONSIDERATION.  Something of value or a written promise to pay or otherwise provide something of value, which is enforceable through the courts.

CONTRACT WITH THE CITY.  A written contract to:


(1)
Purchase real property from the City;


(2)
Sell real property to the City;


(3)
Rent real or personal property to or from the City; or 


(4)
Provide services and/or goods to the City.  

A contract with the City shall also include all subdivision improvement agreements for the private development of public infrastructure and associated easements and revocable permits.  Contracts excluded from this definition are those for services provided by the City such as water, wastewater or solid waste collection; intergovernmental agreements such as a joint powers agreement or a memorandum of understanding.  Permits and licenses issued by the City shall not be deemed contracts with the City for purposes of the Ethical Public Service Act.

CONTRACT MANAGER.  The City employee who is directly responsible for the oversight and review of a City Contract.

CONTRACTOR.  Any person who is a party to a contract with the City.

DIRECT INTEREST, PRIVATE INTEREST or PRIVATE FINANCIAL INTEREST.  Any interest that yields, directly or indirectly, any monetary or other material benefit to a public servant or their spouse or minor children.  It shall not include a city employee or elected official’s city salary or other compensation authorized by law.   It shall also include an interest concerning:


(1)
A partnership, limited liability partnership, or limited liability company in which an official has invested capital or otherwise owns an interest; 


(2)
A corporation in which a public servant owns:



(a)
Ten percent (10%) or more of the outstanding capital stock; or 



(b)
Capital stock with a cumulative value of $25,000 or more; or 



(c)
A corporation, partnership, limited liability partnership, or limited liability company in which the official is an officer, director, or agent. 

DIRECT INTEREST, PRIVATE INTEREST or PRIVATE FINANCIAL INTEREST does not mean an interest in stock owned indirectly through a mutual fund, retirement plan, or other similar commingled investment vehicle, the individual investments of which the elected official or employee does not control or manage.

DISCLOSURE.  Written notice given to the City Clerk, and other persons required to receive any disclosure pursuant to the Ethical Public Service Act, or other ordinance, of the facts relating to a conflict of interest or a potential conflict of interest of the public servant.

ELECTED OFFICIAL.  The Mayor and City Councilors.

EMPLOYEE.  Any public servant who is a compensated classified or unclassified employee of the City of Albuquerque.

GIFT or VALUABLE GIFT.  That which is accepted by an official or employee, or by another on the official or employee's behalf, or that which is paid or given to another for or on behalf of an official or employee, directly, indirectly, or in trust for the official or employee's benefit, or by any other means, for which consideration equal to or greater than fair market value is not given by the official or employee within ninety (90) days of the official or employee's receipt of such gift, including, but not limited to:


(1)
Real property;


(2)
The use of real property;


(3)
Tangible or intangible personal property;


(4)
The use of tangible personal property;


(5)
A preferential rate or terms on a debt, loan, goods, or services, which rate is below the customary rate and is neither a government rate nor a rate available to similarly situated members of the public by virtue of occupation, affiliation, age, religion, sex, or national origin;


(6)
Forgiveness of an indebtedness;


(7)
Transportation, other than that provided to an official or employee by a governmental agency in relation to approved government business, lodging or parking;


(8)
Food or beverage;


(9)
Membership dues, other than dues paid by a City agency;


(10)
Entrance fees, admission fees, or tickets to events, performances, or facilities;


(11)
Plants, flowers, or floral arrangements;


(12)
Services provided by persons pursuant to a professional license or certificate;


(13)
Other personal services for which a fee is normally charged by the person providing the services; or 


(14)
Any other similar service or thing having an attributable value not already provided for in this section.


GIFT does not include:


(1)
Salary, benefits, services, fees, commissions, returns on an investment, a loan, interest incurred on a bond, or expenses associated primarily with the official or employee's employment, business or service as an officer or director of a private corporation or organization;


(2)
Contributions reported as campaign contributions pursuant to the Election Code and the City Charter Code of Ethics; 


(3)
An honorarium or an expense related to an honorarium event paid to an official or employee or the official or employee's spouse;


(4)
An award, plaque, certificate, or similar personalized item given in recognition of the official or employee's public, civic, charitable, or professional service;


(5)
An honorary membership in a service or fraternal organization presented merely as a courtesy by such organization;


(6)
The use of a public facility or public property made available by a governmental agency for a public purpose;


(7)
Transportation provided to an official or employee by a governmental agency in relation to official or employee approved governmental business;


(8)
Gifts provided directly or indirectly by a state, regional or national organization whose primary purpose is the promotion of the exchange of ideas between governmental officials or employees or to provide for the professional development or training of such governmental officials or employees, provided that such organization has a membership that is primarily composed of elected or appointed public officials or employees;


(9)
The use of a City facility by an official or employee; or


(10)
All non-pecuniary things or services donated in any twelve (12) month period from a single donor that have a cumulative fair market value of one hundred dollars ($100.00) or less.

IMMEDIATE FAMILY or IMMEDIATE FAMILY MEMBER.  Spouse, child, stepchild, mother, father, grandparents, grandchild, mother-in-law, father-in-law, brother, sister, brother-in-law, sister-in-law, son-in-law and daughter-in-law, first cousins, nieces, nephews, uncles and aunts.  The term also includes a domestic partner and their immediate family as defined above.

INDIRECT INTEREST or INDIRECT PRIVATE FINANCIAL INTEREST.  Any interest in which legal title is held by another as trustee or other representative capacity, but the equitable or beneficial interest is held by the official or employee or the official’s or employee’s immediate family.  Indirect interest shall include a pecuniary or competitive advantage that exists or could foreseeably accrue as a result of the act or inaction of the official or employee.

OFF DUTY CONDUCT.  Any conduct of a public servant that occurs when they are not in the process of performing services for the City of Albuquerque.

OFFICIAL.  The Mayor; all members of the Council; all members of boards, commissions and committees; all directors and the equivalent thereof for each Department, division or section; assistant, associate or deputy department, division or section directors and the equivalent thereof; the Director of Council Services; the Chief Administrative Officer; Deputy or Assistant Chief Administrative Officers and the equivalent thereof and all other City employees appointed directly by the Council, Mayor or Chief Administrative Officer.  

OFFICIAL ACT.  An official decision, vote, approval, disapproval or other action which involves the use of discretionary authority.

ON DUTY CONDUCT.  Any conduct of a public servant that occurs when they are in the process of performing services for the City of Albuquerque.

PERSON.  Any individual, cooperative association, club, corporation, company, firm, partnership, joint venture, syndicate, profit or nonprofit organization, official or other entity.

PERSONAL INTEREST.  Any interest arising from immediate family, or close personal relationships, or from close business dealings, whether or not any financial interest is involved.  

POTENTIAL CONFLICT OF INTEREST.  A situation in which regard for a private interest or relationship may outweigh a public duty or interest.

PUBLIC SERVANT.  Any person who is an elected official, employee, board member or volunteer of the City of Albuquerque. 

VOLUNTEER.  Any person who performs any services for the City of Albuquerque without compensation.

WORK UNIT.  Those City employees with whom an employee works on a regular and/or frequent basis.  


SECTION 5.  REQUIREMENTS OF THE ETHICAL PUBLIC SERVICE ACT.


Each of the following requirements of the Ethical Public Service Act shall be implemented with the utmost diligence.  Each of the requirements of the Ethical Public Service Act shall be implemented no later than six (6) months from the time the Ethical Public Service Act becomes effective.


(A)
Every public servant is responsible for making good ethical decisions, and learning and following the requirements of the Ethical Public Service Act, the applicable laws of the United States, the State of New Mexico and the City of Albuquerque.


(B)
The Ethics Leadership Council is hereby created in Section 9(A), as a continuing part of Albuquerque City Government responsible for promoting and ensuring a culture of ethical public service for all public servants.  

(C)
The City Clerk shall be responsible for assisting the Ethics Leadership Council and for ensuring that the goals of the Ethical Public Service Act are met as described in Section 9(B).  

(D)
Department Ethics Advisors shall be appointed by every City Department to help lead their Departments toward the vision and goals of the Ethical Public Service Act as described in Section 9(C). 

(E)
Education.  All public servants shall participate in training to learn their responsibilities as public servants under the Ethical Public Service Act within two (2) weeks of the time they begin their service as public servants and at a minimum of annually thereafter.  The initial and annual training for City employee supervisors shall include training on how to be ethical leaders of public servants.

(F)
Volunteers.


(1)
Volunteer Conflict of Interest.  Volunteers, unless expressly authorized by a public servant empowered to grant such authorization, are prohibited from acting as volunteers in any matter in which they have or may have a personal financial interest or in connection with which they expect or hope to receive any personal benefit.


(2)
Duty as a Public Servant.  Any person who serves as a volunteer on behalf of the City shares in receiving the public trust, and shares in the responsibility for contributing, creating and maintaining an ethical work environment.  Volunteers serve without the expectation of receiving any compensation from the City and it is improper for any volunteer to seek any compensation from any person served by the volunteer.  Prior to serving as a volunteer, each volunteer shall sign an agreement, which includes a provision that binds the volunteer to comply with the applicable provisions of the Ethical Public Service Act.

(G)
City Contractors. 


(1)
Contractor Conflict of Interest.  No contractor or person seeking a contract with the City shall offer bribes or gifts as defined by this Ordinance nor enter into a contract with the City where the City contract manager is an immediate family member or close personal relation of the contractor, or the contractor’s employee or agent. 


(2)
Duty of a Contractor.  Although not Public Servants, contractors doing business with the City are being paid with public funds.  All contracts with the City, for provision of goods or services, or for the purchase or sale of real or personal property, paid for by public funds, shall contain a requirement that clearly describes the contractor’s obligations as a public contractor; and, wherein material violations of the contractual obligations of a public contractor shall constitute a breach of the contract that may result in termination of the contract by the City.


(3)
Disclosure.  Public contractors shall disclose to the City Clerk and the Chief Administrative Officer, or if necessary, the Office of Internal Audit and Investigations, any violations of law or their contractual obligations as a public contractor, by them, their employees or any public servant, at the time the contractor becomes aware of the suspected violation.


(4)
Contractual Language.  The contractual language created to comply with these obligations shall be reviewed and approved by the City Clerk and the City Attorney. The individual contract documents must contain the approved language but need not be reviewed and approved individually by the City Clerk.  


(5)
Contract Manager Duties and Disclosure.  The City Purchasing Officer and any individual who is a manager of a City contract shall ensure that all City contracts contain the applicable contractual obligations described above.  A Contract Manager who has a financial or personal interest in any contract shall disclose such interest to the City Clerk and their Department Director prior to their participation in any official act involving the contract.  


(6)
Conflict with Other Laws.  The obligations placed on City contractors by the Ethical Public Service Act shall be in addition to the requirements of other laws, but if a conflict arises, the Ethical Public Service Act shall be read to give effect to both laws and not be in conflict.  If a conflict arises between the Ethical Public Service Act and the Public Purchases Act, the Public Purchases Act shall prevail.


SECTION 6.  CONSEQUENCES OF ACTING ETHICALLY.  


If public servants perform their service based on the seven ethical values, the citizens of the City of Albuquerque and public servants will benefit.

(A)
Benefit to the Public.  The public benefit of a culture of ethical public service in City of Albuquerque government is more accountable, efficient and cost effective service, so that tax dollars can be spent on the important services the public deserves rather than on the results of unethical conduct of public servants.

(B)
Benefit to Public Servants.  The benefit to ethical public servants is the ability to personally grow in their careers with the respect of their peers, supervisors, and the public in a work environment that fosters fairness and accountability.


SECTION 7.  CONSEQUENCES FOR NOT ACTING ETHICALLY.

(A)
The seven (7) values of ethical public service, contained in Section 3(E), govern all actions of public servants.  The seven (7) values are guidelines for behavior, and do not by themselves create a basis for discipline or other consequences.

(B)
For violations of the seven (7) values that are not prohibited by a specific law or the prohibited behavior section of the Ethical Public Service Act, the consequences are the loss of personal respect and the diminished reputation of all public servants. 

(C)
The consequences for violations of law or the prohibited behavior section of the Ethical Public Service Act are provided for in a number of established rules or laws, which include the following:


(1)
Fines and or imprisonment for all public servants where the conduct is criminal in nature; 


(2)
For the Mayor and City Councilors, dismissal from office through recall, or a failure to be re-elected; and, fines and removal from office as specifically provided by the City Charter Code of Ethics;


(3)
For members of boards, commissions and committees, removal from office, and as specifically provided by the City Charter Code of Ethics, and the Boards and Commissions Ordinance;


(4)
For unclassified or probationary employees, termination, as specifically provided by the City Charter Code of Ethics, and the Merit System Ordinance;


(5)
For classified employees, termination, demotion or other discipline, and as specifically provided by the Merit System Ordinance and Section 8 below; and


(6)
For volunteers, release from duty. 


SECTION 8.  PROHIBITED BEHAVIORS.


The seven (7) values of ethical public service in Section 3(E) of this Act establish a level of behavior for which all public servants should strive.  However, if these values are not being followed, a minimum level of acceptable behavior for public servants must be established.  The prohibited behaviors in the following Subsections (A) and (B) apply to all City of Albuquerque public servants, except as specifically limited.  Prohibited behaviors for City employees in Subsections (A) and (B) below may be more particularly described and defined through the Personnel Rules and Regulations and Administrative Instructions from the Chief Administrative Officer.  


(A)
On Duty Conduct.  The following behaviors represent illegal or unethical on duty conduct that fall below the minimum level of behavior established in this Act. 


(1)
Theft.



(a)
The stealing or taking of public or private property for personal gain or benefit, or for the benefit of third persons;



(b)
The misuse of City work time or unauthorized absence from work; or 



(c)
The misuse of public or private funds or property.


(2)
Dishonesty.



(a)
Lying, cheating, false statements and fraud; or



(b)
Concealing violations of rules, laws, or misconduct.


(3)
Violence or Abuse.



(a)
Violent or abusive behavior directed toward any person;



(b)
Intimidation or verbal threats made toward any person; or



(c)
The abuse, loss, damage or misuse of City property. 


(4)
Harassment.



(a)
Sexual harassment;



(b)
Racial harassment; or



(c)
Dangerous or offensive practical jokes, horseplay, and roughhousing.


(5)
Conflicts of Interest.  A conflict of interest arises for a public servant when a private interest or relationship interferes with, or compromises, a public duty or interest.  Conflicts of interest shall be disclosed to the City Clerk and the Chief Administrative Officer at the time the conflict arises.  No public servant shall participate in any official act for the City when they have a conflict of interest in the matter.  Conflicts of interest arise in the following circumstances:



(a)
Bribery.  No person seeking appointment to, or promotion in the service of the City, or a contract with the City shall, knowingly, either directly or indirectly, give, render or pay any money, service, or other valuable thing to any public servant for, or on account of, or in connection with, a test, appointment, proposed appointment, promotion, or any personnel action, or contract.  Payments to licensed employment agencies are exempted.



(b)
Gifts.  No public servant shall knowingly accept any valuable gift, whether in the form of service, loan, thing, or promise, from any public servant, any employee of, or applicant for employment with the City of Albuquerque or from any person, firm, or corporation which to the public servant’s knowledge is interested directly or indirectly in any manner whatsoever, in business dealings with the City including for elected officials, donors who are unidentified; provided, however, that this subsection shall not be read as prohibiting an incumbent candidate for any elective office from receiving duly disclosed campaign contributions in accordance with the provisions of Article XIII of the City Charter or an elected official or board member who is a candidate for a non-City office from receiving campaign contributions for that non-City office.



(c)
Employee Financial or Personal Interest.  It shall be a conflict of interest for any City official or employee to participate directly or indirectly in managing a City contract or participating in a City process when the employee, any member of the employee's immediate family, or close personal relation, has a financial or personal interest pertaining to the contract or City process. 



(d)
Employee Relationships.  No official or employee shall:




1.
Directly supervise, appoint, hire, promote, control, influence, or advocate the appointment, employment, promotion or advancement in or to any position, any immediate family member or person with whom they have or have had a close personal relationship or affect the affairs of the organizational unit in which the immediate family member or close personal relation is employed; 




2.
Officials and employees, acting as supervisors, are prohibited from having close personal relationships with their subordinates.  If any such relationship does occur, it must be immediately disclosed by the supervisor to the City Clerk, and Department Director, so that immediate steps can be taken to resolve a conflict with this provision;




3.
Employees are prohibited from having close personal relationships with their supervisors and must disclose them to the City Clerk and Department Director if they occur; and




4.
All officials and employees are discouraged from having close personal relationships with co-workers in their work units because of the conflicts of interest that may arise.



(e)
Disclosure of Conflicts.  Every person who has an existing or potential financial interest or other conflict of interest, or who has an immediate family member, or close personal relation, who has a presently existing or potential financial or other personal interest in a City process, with which that person is affiliated, shall disclose that interest in writing to the City Clerk and to the Department Director with whom that person is negotiating or dealing, immediately upon knowing that such a conflict exists or upon having knowledge that a conflict may potentially come into being. 



(f)
Disclosure of Gifts Given to the City or an Official.  Any person seeking employment or a contract with the City shall disclose any gifts given to the City or City official within the last eight (8) years.



(g)
Representation Against City Interests.  No public servant shall represent any other person’s private interests in any action or proceeding before the City Council, or other board or commission of the City or any appeal of a decision of such body unless they receive prior approval of the Chief Administrative Officer and their interests are personal or unless the public servant is a necessary party to the matter.



(h)
Disqualification.  A public servant is disqualified from participating in a matter when: 




1.
The public servant benefits financially from a direct or indirect interest with a person whom the public servant knows has an interest in an enterprise or interest that would be affected by the public servant taking any action;




2.
The public servant benefits financially from a direct interest with a person who is lobbying for the purpose of influencing any action;




3.
The public servant solicits, accepts, or agrees to accept a loan, other than a loan from a commercial lender in the normal course of business, from a person who would be affected by or has an interest in an enterprise which would be affected by the public servant’s participation in any action; or 




4.
The public servant has another conflict of interest in the matter as defined by this Ordinance.



(i)
Public Purchases.  Conflicts of interest in public purchases are prohibited as regulated in the Public Purchases Act, §5-5-22 et seq. ROA 1994. 



(j)
Political Activities.  No public servant shall engage in political activity that diminishes the integrity, efficiency or discipline of the City service. No employee or official will participate in the following types of activity:




1.
Using his or her position or employment with the City to influence employees of the city to support, for or against, any candidate, issue or Measure Finance Committee or other similar organization in any election or pre-election activity; provided, however, that nothing herein shall deny the right of an official of the City to express his or her views on any issue;




2.
Accepting and/or soliciting campaign contributions for any candidate or Measure Finance Committee or other similar organization in any election or pre-election activity, during working hours, at a City workplace or in the scope of their City employment;




3.
Accepting and/or soliciting contributions for the benefit of a City employee or official for political purposes during working hours, at a City workplace or in the scope of his or her City employment;




4.
This section shall not apply to electioneering communications, provided that no electioneering communications may be sent to a City employee at his or her place of work by leafleting, mail, phone, e-mail or by other electronic communication;




5.
No adverse employment action shall be taken against any employee for reporting to the City Clerk and the Board of Ethics and Campaign Practices any violation of this section, including but not limited to direct solicitation; and




6.
No City employee shall be a candidate for or hold an elective office in the State of New Mexico or any of its political subdivisions.  



(k)
Hatch Act Provisions.  City employees whose principal employment is in connection with an activity financed in whole or in part by federal loans or grants made by the United States or a Federal agency are required to comply with the provisions of the Hatch Act.  These employees may not:




1.
Use their official authority or influence for the purpose of interfering with or affecting the result of an election or nomination for office;




2.
Directly or indirectly coerce, attempt to coerce, command or advise a state or local officer or employee to pay, lend or contribute anything of value to a party, committee, organization, agency or person for political purposes; or




3.
Be a candidate for public elective office in a partisan election.



(l)
Former Employees.  A former employee shall not within one (1) year after the date of termination from employment represent any person or business in connection with a matter in which the former employee has performed an official act, unless the Chief Administrative Officer consents to such representation.  No person or business with which the former employee is associated may knowingly undertake or continue a private representation in such a matter unless:




1.
The former City employee is screened from participation in the matter and is apportioned no part of the compensation therefrom; and




2.
Written notice is promptly given to the Chief Administrative Officer.



Nothing in this section shall prohibit a former employee from entering into a contract to represent the City in any matter; however, all such contracts must be approved by the Chief Administrative Officer.



(m)
Disclosure of Confidential Information.  No public servant shall knowingly disclose or use confidential information concerning the property, government or affairs of the City without proper authorization, in order to advance the direct or indirect private financial or other interests of said public servant or others.



(n)
Outside Employment.  No employee shall engage in outside employment without prior approval of the Chief Administrative Officer, or a designee of the Chief Administrative Officer.  No employee shall continue outside employment if such employment has a negative impact on his or her job performance at the City of Albuquerque.  A determination that such employment has a negative impact on an employee’s job performance is not the subject of a grievance.  No employee who is receiving Worker’s Compensation benefits shall engage in outside employment, without approval of the Director of Human Resources.



(o)
Use of Public Property.  No public servant shall use property, owned by the City or purchased with City funds, for personal benefit, convenience or profit.  


(6)
Drug and Alcohol Impairment, Possession or Consumption.   As regulated by the Personnel Rules and Regulations and Substance Abuse Policy.


(7)
Neglect of Duties or Abuse of Authority by Officials and Employees.



(a)
Failure to perform job duties;



(b)
Failure to execute supervisory responsibilities;



(c)
Misuse or abuse of authority; or



(d)
Failure to report unethical, illegal, or prohibited behaviors.


(8)
Insubordination of an Employee.  An act of deliberately disobeying or defying a lawful order or directive given by the employee’s chain of command.  Intent can be determined by an affirmative act or by inaction.


(9)
Special Consideration.  A public servant may not grant or receive, directly or indirectly, any special consideration, treatment, or advantage from the City beyond what is generally available to City residents.


(B)
On or Off Duty Conduct.  The following illegal or unethical behaviors, whether committed on or off duty, fall below the minimum level of behavior required and will be grounds for the imposition of consequences: 


(1)
Commission of any felony or misdemeanor related to the position held by the public servant; or, conviction of a crime involving moral turpitude;


(2)
Conduct that calls into question the employee’s ability to perform assigned duties or job functions;


(3)
Conduct that harms public respect for City employees or confidence in the operation of City services; or


(4)
Conduct that would impair the operation or efficiency of any City Department.


(C)
Discipline for Employees.  The discipline to be imposed for commission of the prohibited behaviors for classified City employees, pursuant to the terms and processes provided for in the Merit System Ordinance, the Labor Management Relations Ordinance, and applicable collective bargaining agreements, shall be:


(1)
Terminable Offenses.  A terminable offense is the commission of one of the prohibited behaviors that is an act so grievous that a reasonable person would conclude that the public servant should no longer work for the City and should be terminated.  Examples of terminable violations are:



(a)
An intentional or grossly negligent act causing physical harm to a person or property in violation of law, the Prohibited Behavior Section of this Act, City Rules and Regulations, the Violence in the Work Place Policy, or the Sexual Harassment Policy;



(b)
An intentional theft or misuse of property of significant value;



(c)
Lying or cheating which results in significant loss of City funds or significant harm to a person or property;



(d)
An intentional theft or misuse of City work time of significant value; 



(e)
An intentional or grossly negligent act that does, or could likely result in, harm to co-workers or the public;



(f)
Accepting a bribe to perform an official act; or



(g)
The abuse of official authority or position to exploit, retaliate or intimidate an employee or a member of the public.   


(2)
Serious Offenses.  A serious offense is the commission of a prohibited behavior or violation of a work rule that is terminable, but a reasonable person would conclude that on the first offense the public servant deserves a second chance based on the employee’s good work record or the particular facts of the case.  Training to modify the employee’s behavior is mandatory with discipline issued for any serious or minor offense.  For serious offenses an employee may be demoted or receive at least a suspension of thirty (30) days or more.


(3)
Minor Offenses.  A minor offense is the commission of a prohibited behavior or a violation of a work rule that is not as serious as a terminable offense, and that a reasonable person would believe that the employee should be allowed the opportunity to receive progressive discipline and training to modify their behavior.  For minor violations, employees shall receive the appropriate discipline.  Examples of minor violations are:



(a)
A dangerous or offensive practical joke, comment, or horseplay in the workplace that does not result in harm to a person or property; 



(b)
A negligent loss of or misuse of property of minor value; 



(c)
Neglect of duty that if continued would result in a loss of City funds or property; or



(d)
A negligent or careless use of City work time of minor value.


(4)
Progression of Discipline.  The following progression of discipline shall be followed:



(a)
An employee shall be terminated for a second serious offense received within five (5) years of a prior serious offense;



(b)
The commission of any second minor offense within three (3) years of a previous minor offense may result in demotion or suspension of thirty (30) days or more.  The commission of a third minor offense within three (3) years of two (2) prior minor offenses shall result in termination;



(c)
The commission of a minor offense when an employee already has any combination of a minor and a serious offense within the past three (3) years shall result in termination; and



(d)
The time that the offense remains in the employee’s personnel records runs from the date that discipline is imposed. 


(5)
Responsibilities of Disciplined Employees.  An employee receiving discipline for either a serious or minor offense shall attend mandatory training as designated by the City Clerk to address the offense committed. With successful completion of training, and expiration of the three (3) or five (5) year period, the discipline shall be removed from the employee’s personnel record.  


SECTION 9.  STRUCTURE.


In order to create a culture of ethical public service, the values of this Act shall be put into action through the following structure.  

(A)
The Ethics Leadership Council.  The Ethics Leadership Council is hereby established.  The Ethics Leadership Council is not a policy making body.  The Ethics Leadership Council shall assist the City Clerk, Mayor, Council, administration, and citizens in creating and ensuring a culture of ethical public service.


(1)
Membership of the Ethics Leadership Council.  The Ethics Leadership Council shall have a membership of twenty-one (21) people: seven (7) union employee members, one (1) from each bargaining unit; seven (7) at large employee members; one (1) member selected by the Mayor; one (1) member selected by the City Council; the Director of the Office of Accountability; the President of the Board of Ethics; and three (3) non-employee citizens of the City of Albuquerque.  The City Clerk, the City Attorney, or an Assistant City Attorney, and a facilitator, shall staff the Ethics Leadership Council.


(2)
Selection.  The ACE Coalition members who drafted this Act shall serve on the Ethics Leadership Council for an implementation period of two years. New members shall be chosen through the following process:



(a)
The Ethics Leadership Council shall select five (5) of the seven (7) at large employee members and the three (3) community members.  Each bargaining unit shall select their union member representative following the Ethics Leadership Council selection process and meeting the qualifications of this section.  The number of union members will be based on the number of approved bargaining units within the City of Albuquerque;



(b)
Two (2) of the seven (7) at large employee members shall be the Director of Human Resources, and a high-ranking City finance official;



(c)
The two (2) designated management members, the Director of the Office of Accountability and the President of the Board of Ethics, shall serve on the Ethics Leadership Council while they hold their respective offices and the Mayor and Council appointees shall serve four (4) year terms at the pleasure of the appointing authority;



(d)
The eight (8) members selected by the Ethics Leadership Council will serve four (4) year terms.  The terms shall be staggered each two (2) years.   At the time of the initial selection, four (4) members shall initially serve only two (2) year terms and four (4) members shall serve four (4) year terms.  Whenever the staggered terms need to be established or reestablished, the length of terms shall be selected by the drawing of lots; 



(e)
The eight (8) members selected by the Ethics Leadership Council shall be selected from a pool of applicants that are solicited thirty (30) days prior to the start of the selection process;



(f)
The City Clerk shall be responsible for staffing and administering the selection process;



(g)
The selection process may be commenced by City employees designated by the Ethics Leadership Council, with the final selection being made by the Ethics Leadership Council;



(h)
Upon the resignation or removal of a member by the Ethics Leadership Council, the member will be replaced through these selection procedures.  A member may be removed for failure to participate, or good cause shown; and



(i)
Every effort shall be made throughout the selection process to obtain Ethics Leadership Council members who, in addition to meeting all of the qualifications, represent as broad a segment as possible of City government, unions, Departments, job responsibilities, and community backgrounds.


(3)
Qualifications.  Each Ethics Leadership Council member shall:



(a)
Be a person who demonstrates integrity, ethics, and honor;



(b)
Pass a pre-selection and an annual background check;



(c)
Have been an employee with the City of Albuquerque for a period of five (5) years, or for citizen members selected by the selection committee, or Mayor, or Council, been a resident of the City of Albuquerque for five (5) years; 



(d)
Not ever have been convicted of or entered a plea to a felony, or a misdemeanor involving moral turpitude; and, not have been convicted or pled to any other misdemeanor for the last five (5) years; and



(e)
Be able to facilitate change in public service in the City of Albuquerque resulting in the ethical culture envisioned by the Ethical Public Service Act.


(4)
Duties of the Ethics Leadership Council.



(a)
Function and operate through consensus decision-making using the facilitation services of the City Alternative Dispute Resolution Office.  Each member is an equal member and there shall be no president or officers;



(b)
Promote an environment of ethical public service within City of Albuquerque government;



(c)
Assist the Mayor, administration, Council, City Clerk and Department Ethics Advisors to create and maintain an ethical culture as envisioned by the Ethical Public Service Act;



(d)
Provide direction to the City Clerk, and, if necessary, recommend discipline of the City Clerk to the Mayor, and review and approve formal advisory opinions of the City Clerk; 



(e)
Select the Department Ethics Advisors in cooperation with the City Clerk and Department Directors;



(f)
Assist the City Clerk in the performance of his/her duties and advocate for the Ethics Leadership Council, City Clerk, the Ethics Resource Center and Department Ethics Advisors to have the resources necessary to carry out their duties under the Ethical Public Service Act;



(g)
Recommend to the Mayor and City Council any changes necessary to City ethics laws, or in the processes created to implement those laws that the Ethics Leadership Council deems necessary;



(h)
Prepare and present to the Mayor and City Council an annual report on the status of the mission of the Ethics Leadership Council of creating an environment of ethical public service within the City of Albuquerque;



(i)
Conduct periodic reviews as necessary to determine whether the City Clerk and Ethics Resource Center are meeting the goals of this Act; and



(j)
Hold meetings, at least monthly, to perform its duties.


(B)
The City Clerk.  The City Clerk shall be responsible for ensuring that the goals of the Ethical Public Service Act are met.


(1)
Selection.  The City Clerk shall be selected, and appointed through a competitive hiring process conducted by the Mayor and the Ethics Leadership Council, with the advice and consent of the City Council.  The Ethics Leadership Council shall recommend the three (3) most qualified candidates to the Mayor. The Mayor shall select the City Clerk from the recommended candidates or request that the Ethics Leadership Council continue the selection process and recommend a new candidate or candidates to the Mayor.  The Interim City Clerk, upon the passage of the Ethical Public Service Act, shall continue to serve in office for the period of time it takes the Ethics Leadership Council to begin functioning as required by this Act.  The Interim City Clerk will be replaced by a City Clerk selected pursuant to this Act no later than six (6) months from the date of the enactment of the Ethical Public Service Act. 


(2)
Termination.  The City Clerk may only be removed from office for cause.  The Ethics Leadership Council shall investigate any alleged violations of the Ethical Public Service Act by the City Clerk or other allegations that could lead to the Clerk’s removal from office.  The Mayor may remove the City Clerk only at the conclusion of an investigation authorized by the Ethics Leadership Council. The Ethics Leadership Council may recommend removal or discipline of the City Clerk to the Mayor and the Mayor may then impose the appropriate discipline or remove the City Clerk from office. 


(3)
Qualifications.  The City Clerk shall:



(a)
Be a person of the highest integrity, ethics, and honor; 



(b)
Pass a pre-employment, and an annual background and credit check; 



(c)
Have a minimum of a college degree; preferably a master’s degree, in public administration, business administration, or a Juris Doctorate; 



(d)
Have held a position(s) with a public governmental entity for a minimum of seven (7) years; 



(e)
Not ever have been convicted of or entered a plea to a felony, or a misdemeanor involving moral turpitude; and not have been convicted of or entered a plea to any other misdemeanor for the last five (5) years;



(f)
Be able to help facilitate change in public service in the City of Albuquerque resulting in the ethical culture envisioned by the Ethical Public Service Act; and



(g)
While serving as the City Clerk, follow and uphold the requirements of the Ethical Public Service Act, and not hold any other position that could interfere with the performance of their duties under this Act.


(4)
Duties.  The City Clerk, in addition to the duties called for by the City Charter and Ordinances, shall: staff the Ethics Leadership Council; coordinate the educational requirements of the Ethical Public Service Act; render, with review and approval of the Ethics Leadership Council, formal advisory opinions on all ethical issues, except those governed by the Board of Ethics; coordinate the ethical duties of the Department Ethics Advisors; coordinate the resolution of ethical and/or criminal complaints made against public servants; maintain the confidentiality of complainants and witnesses unless law requires the release of their identity; help prevent, either the abuse by employees of their status as a complainant, or retaliation against employees for making a complaint of illegal or unethical behavior; establish and manage an Ethics Resource Center physically located separately from the City Clerk’s Office to implement the Clerk’s duties under this Act; and, provide resources and support for the Human Resources Director to strive to recruit, hire, and retain ethical public servants.


(C)
Department Ethics Advisors.  Each City Department shall have a Department Ethics Advisor.  For large Departments, with multiple divisions, additional Department Ethics Advisors may be selected by the Ethics Leadership Council.  Departments are responsible for working with the City Clerk and their Department Ethics Advisor(s) to ensure that Department Ethics Advisors are provided sufficient time to perform their duties under this Act.  Department Ethics Advisors shall help lead their Departments toward the vision and goals of the Ethical Public Service Act.  


(1)
Selection and Qualifications.  The Department Ethics Advisors shall be selected by the Ethics Leadership Council with the cooperation of the Department.  The Ethics Leadership Council shall solicit applicants from all employees from the Department for the advisor positions one (1) month prior to beginning the selection process. The qualifications for Department Ethics Advisors are:



(a)
All of the qualifications of the City Clerk except:




1.
There is no educational requirement; and 




2.
Five (5) years of service with a governmental entity is required.



(b)
An ability to communicate effectively is especially necessary.


(2)
Duties.  Department Ethics Advisors will be regular employees of their Departments who will continue to perform their normal duties, and in addition shall: report to the City Clerk and assist in the development and implementation of required ethical public service training for their Department; counsel and advise their Department’s employees on their ethical questions and concerns and resolve them if possible; and, refer any complaints requiring investigation, or as otherwise required by law, to the City Clerk.


SECTION 10.  Section 3-1-6(C) R.O.A. 1994, is amended to read:


“(C)
The unclassified service shall be comprised of the following:



(1)
The Chief Administrative Officer and Deputy Chief Administrative Officers;



(2)
Assistants to the Mayor, assistants to the Chief Administrative Officer and the secretary to the Chief Administrative Officer;



(3)
The city's Public Information Officer and the secretary to the Mayor;



(4)
The City Attorney, Assistant City Attorneys, [-City Clerk/Recorder,-] administrative heads of departments as established in the city's organizational structure, physicians, veterinarians, and the Director of the Office of Internal Audit and Investigations;



(5)
Temporary and seasonal employees employed as such;



(6)
Part-time employees employed for less than 20 hours per week;



(7)
Administrative heads of agencies or special programs sponsored by the city and defined as unclassified by the Chief Administrative Officer;



(8)
The Director of Council Services and the Attorney for the Council; and



(9)
Any position designated as unclassified by the Chief Administrative Officer.”


SECTION 11.  Section 3-1-23 R.O.A. 1994, is amended to read:

“§ 3-1-23  DISCIPLINARY ACTIONS. 

(A)
(1)
Employees may be disciplined by written reprimand, suspension, demotion or dismissal.  Just cause for discipline is [+the commission of+] any [+prohibited behavior listed in the Ethical Public Service Act and any other+] behavior significant or substantial in nature relating to the employee's work that is inconsistent with the employee's obligation to the city.  Just cause shall also include prohibited retaliation as defined in the Whistleblower Ordinance and the Accountability in Government Ordinance and the filing of frivolous complaints or complaints based on false or confidential information pursuant to the Whistleblower Ordinance and the Accountability in Government Ordinance.  The Chief Administrative Officer may enumerate in Personnel Rules and Regulations examples of [+additional+] behaviors that constitute just cause.  [+After the City determines just cause for discipline exists, the appropriate level of discipline to be imposed on the employee shall be determined by the Ethical Public Service Act.+]



(2)
The Chief Administrative Officer, a Deputy Chief Administrative Officer, a department director or an acting department director may impose any discipline.  Division heads may issue reprimands and suspend an employee for five days or less after informing the department head.  An employee's immediate supervisor may issue a reprimand after informing the division head or department head.



(3)
Prior to passage of any year-end appropriation clean-up bill, the Chief Administrative Officer shall review expenditures of each City program strategy and determine which program strategies overspent their annual appropriations in excess of five percent or $100,000, whichever is lower, prior to Council appropriation of the amount overspent.  This level of over expenditure constitutes a violation of §§ 2-11-12 and 2-11-16 ROA 1994.  Because management of program finances to conform to City ordinances is a primary responsibility of all City program directors, the Chief Administrative Officer shall place a written reprimand in the personnel file of any program director whose program is overspent by five percent or $100,000, whichever is lower, prior to Council appropriation.  A program director who receives three reprimands for overspending his or her budget prior to the passage of any year-end appropriation clean-up bill by the Council during a five-year period demonstrates a lack of financial management skills critical to fulfilling the duties of a program director and, therefore, shall be demoted one grade and transferred to a position without financial management responsibility.



(4)
As a requirement of assuming office, each department director shall execute an employment contract with the City, one of the provisions of which shall be that he or she will not allow their department to overspend their appropriated budget nor allow any program strategy to overspend its appropriated budget prior to the passage of any year-end appropriation clean-up bill by the Council.  Department directors responsible for departments that overspend their budget prior to the passage of any year-end appropriation clean-up bill in two years during a period of four years shall be terminated.  The Chief Administrative Officer shall place a written reprimand in the personnel file of any department directors in the event that a program in the department under the responsibility of the director similarly overspends its budget appropriation.


(B)
No person except the Chief Administrative Officer shall discipline heads of departments.  Only the Accountability in Government Committee may discipline the Director of the Office of Internal Audit and Investigations.  In addition, only the Director of Council Services may discipline other employees of the Department of Council Services, and only the Director of the Office of Internal Audit and Investigations may discipline other employees of the Office of Internal Audit and Investigations.


(C)
Before discipline is imposed, the employee shall be notified of the reasons for which discipline is contemplated, a summary of the evidence against the employee, and the employee's right to respond to the proposed action.  After giving the employee the notice of contemplated action and before the employee makes any written or oral response, the supervisor contemplating the discipline shall request review by the City Employee Mediation Program Coordinator of the circumstances on which the contemplated action is based in an effort to avoid the discipline.  Mediation shall occur if it is deemed appropriate by the Coordinator.  After this review or if mediation is unsuccessful, the supervisor may continue with the contemplated disciplinary procedure by giving the employee the right to respond to the notice of contemplated action.


(D)
Suspensions shall not exceed 90 calendar days for any offense.  The Chief Administrative Officer or department head has the option on a suspension of five days or less to prohibit the employee from attending the work place or to allow the employee to work through the suspension with pay.  Suspensions may be held in abeyance for a stated period of no longer than six months.  [+Mandatory training required under the Ethical Public Service Act, designed to address the offense committed, is not discipline and may not be grieved or appealed.+]


(E)
The Chief Administrative Officer shall promulgate rules of procedure concerning disciplinary actions.


(F)
Any disciplinary action shall be noted in the employee's personnel file.”

SECTION 12.  REPEALER.  Chapter 3, Article 3, R.OA. 1994, is hereby repealed. 

SECTION 13.  SEVERABILITY CLAUSE.  If any section, paragraph, sentence, clause, word or phrase of this ordinance is for any reason held to be invalid or unenforceable by any court of competent jurisdiction, such decision shall not affect the validity of the remaining provisions of this ordinance.  The Council hereby declares that it would have passed this ordinance and each section, paragraph, sentence, clause, word or phrase thereof irrespective of any provision being declared unconstitutional or otherwise invalid.

SECTION 14.  COMPILATION.  This ordinance shall be incorporated in and made part of the Revised Ordinances of Albuquerque, New Mexico, 1994.

SECTION 15.  EFFECTIVE DATE.  This ordinance shall take effect five days after publication by title and general summary.
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