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ALBUQUERQUE-BERNALILLO COUNTY

IVED
HTAL RZALTH

AIR QUALITY CONTROL BOARD [3FER 26 P!

IN THE MATTER OF THE PETITION TO AMEND THE STATE BOARDS

STATE IMPLEMENTATION PLAN (SIP) TO SATISFY THE REQUIREMENTS

OF THE CLEAN AIR ACT Section 128(a) — State Boards [§7428, U.S.C.A.];

HEREAFTER REFERRED TO AS THE “STATE BOARDS SIP REVISION”
AQCB Petition No. 2013-4

Air Quality Division,

Environmental Health Department,
City of Albuquerque, Petitioner

Petition to Amend The State Boards State Implementation Plan (SIP) To Satisfy
The Requirements Of The Clean Air Act Section 128(a) — State Boards [§7428,
U.S.C.A\]; Hereafter Referred To As The “State Boards Sip Revision”.

The City of Albuquerque, by and through the Air Quality Division (AQD) of the
Environmental Health Department, asks the Albuquerque - Bernalillo County Air Quality
Control Board (Air Board) to revise the New Mexico State Implementation Plan (SIP) for
air quality, regarding State Boards, by incorporating the most recent City of Albuquerque
and Bernalillo County Ordinances and policies regarding Board composition and conflict
of interest. If adopted, this SIP will be submitted to the U.S. Environmental Protection
Agency (EPA) as a revision to the current SIP. This Petition includes a request for a
hearing on these matters and permission to provide a court reporter and hearing officer
for the hearing. As grounds, Petitioner states the following:

1. The New Mexico Air Quality Control Act (Air Act), NMSA 1978, Sections

74-2-4 and 74-2-5.B(1) [1967 as amended through 2007] authorizes and requires the
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Board to adopt, amend, or replace air quality regulations and to adopt air quality plans
(SIPs) under NMSA 1978, Section 74-2-5.B(2).

2. The Clean Air Act (Act), Section 128(a) titled—State Boards [§7428,
U.S.C.A ], requires each SIP to contain provisions which ensure that: (1) any board or
body which approves permits or enforcement orders under the Act shall have at least a
majority of members who represent the public interest and do not derive any significant
portion of their income from persons subject to permits or enforcement orders under the
Act, and (2) any potential conflicts of interest by members of such board or body, or the
head of an executive agency with similar powers, be adequately disclosed. The New
Mexico Air Quality Control Act [Section 74-2-4] authorizes Albuquerque / Bernalillo
County to locally administer and enforce the State Air Quality Control Act by providing
for a local air quality control program. Thus, State law views Albuquerque / Bernalillo
County and the remainder of the State of New Mexico as distinct air quality control
entities. Therefore, each entity is required to submit its own SIP revision in order to
completely satisfy the requirements of Section 128(a) of the Clean Air Act for the entire
State of New Mexico.

The EPA approved the SIP revision for Board composition and conflict of interest
disclosure requirements on 6/1/1999, effective 8/2/1999 [FR Vol. 64, No. 104, pp. 29235-
29240]. Since that time the supporting ordinances and policies have been revised.
Therefore the Air Quality Division is proposing to update the SIP to incorporate the latest
City of Albuquerque and County of Bernalillo County Ordinances regarding board
composition and conflict of interest as it applies to the Albuquerque Bernalillo County

Air Quality Control Board (Air Board).





3. Itis anticipated that the hearing will take approximately 1 hour or less.

4. The Public Review Draft for the proposed “State Boards Sip Revision” is
attached as AQD Exhibit #1a.





Respectfully submitted,

Bilf/VVestmoreland, P.E.

Deputy Director

Environmental Health Department
City of Albuquerque

One Civic Plaza, NW, Suite 3023
Albuquerque, New Mexico 87103
(505) 768-2706

CERTIFICATION

I hereby certify that a copy of this Petition to Amend The State Boards State
Implementation Plan (SIP) To Satisfy The Requirements Of The Clean Air Act
Section 128(a) — State Boards [§7428, U.S.C.A.]; Hereafter Referred To As The
“State Boards Sip Revision” was delivered to the following person on February 26,
2013.

Margaret Nieto

Secretary to the Air Quality Control Board
Environmental Health Department

One Civic Plaza, NW, Room 3023
Albuquerque, New Mexico 87103

and that a copy was provided to

Bill Grantham, Attorney to the Air Quality Control Board
at bill.grantham@state.nm.us.

!
Bill Wéstmoreland
Deputy Director
Environmental Health Department
City of Albuquerque






STATE BOARDS STATE IMPLEMENTATION PLAN REVISION

TO SATISFY THE REQUIREMENTS OF THE CLEAN AIR ACT
Section 128(a) — State Boards [§7428, U.S.C.A\]

CITY OF ALBUQUERQUE-BERNALILLO COUNTY
NEW MEXICO

Public Review Draft

February 26, 2013

City of Albuquerque Environmental Health Department
Air Quality Division
Control Strategies Section

Reviewed and Approved after Public Hearing by:
Albuguerque-Bernalillo County
Air Quality Control Board (AQCB)

On

Month Day, Year

Mx. XXXXX XXXXX, AQCB Chair

:
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STATE IMPLEMENTATION PLAN (SIP) NARRATIVE STATEMENT
REGARDING “STATE BOARDS” AS IT PERTAINS TO ALBUQUERQUE /
BERNALILLO COUNTY AIR QUALITY CONTROL BOARD (AIR BOARD)

Purpose

The most recent SIP revision to incorporate the City of Albuquerque and County
of Bernalillo Ordinances regarding Air Board composition and conflict of interest was
submitted in response to an EPA SIP call on July 19, 1989. This was done in order to
demonstrate that appointment of members to the Air Board satisfied the requirements of
Section 7428(a)(2), U.S.C.A.

The EPA approved the SIP revision for Board composition and conflict of interest
disclosure requirements on 6/1/1999, effective 8/2/1999 [FR Vol. 64, No. 104, pp. 29235-
29240]. Since that time the supporting ordinances and policies have been revised.
Therefore the Air Quality Division is proposing to update the SIP to incorporate the latest
City of Albuquerque and Bernalillo County Ordinances and policies regarding board
composition and conflict of interest as it applies to the Air Board.

Introduction

The original SIP for New Mexico, dated January 1972, briefly alluded to a local
program in Bernalillo County. However, the initial enabling ordinances were not
included with the plan. With the authorization of the CAA of 1977, Section 128
contained specific requirements for all State Boards and applied also to the local Board.
Necessary amendments were made to the ordinances pertaining to the local Board so that
they would comply with the CAA. These requirements may be summarized as follows:
(1) The Board must have a majority of its members who represent the public interest, and
(2) Conflicts of interest shall be adequately disclosed by any Board member or agency
director.

Albuquerque / Bernalillo County Air Quality Control Board’s Membership

Even before the advent of the federal mandates for clean air plans and controls,
the City and County had already established by local ordinances a joint board known as
the Metropolitan Environmental Health Advisory Board (MEHAB). Its members
consisted of seven volunteers, with four appointed by the City and three appointed by the
County. With the enactment of the 1970 amendments to the CAA, the State of New
Mexico adopted the Air Quality Control Act (Act) to control air pollution statewide.

In deference to the local program in operation under MEHAB, the Act permitted
Albuquerque and Bemalillo County to “provide for the local administration and
enforcement of the Air Quality Control Act,” and as such, the local governments
established additional ordinances creating the Air Board to carry out this mission.





For membership of the Air Board, the ordinances simply stated that the MEHAB
board would constitute the Air Board. Thus, it was only necessary to amend the
requirements governing the MEHAB members in order to have an Air Board that met the
mandate of the CAA. Both City and County MEHAB Ordinances were modified to add
the following language:

“At least a majority of the membership of the Board shall be individuals who

represent the public interest and meet the requirements of state and federal

guidelines set forth in the New Mexico Air Quality Control Act, §74-2-1, et.
seq.,~. as amended NMSA 1978, and the federal Clean Air Act, 42 U.S.C.A.

§7401, et. seq., ~. as amended .... “ With the inclusion of this in the ordinances,

the “majority makeup” mandate of the federal Act was satisfied.

Conflict of Interest

The City and County addressed this issue at the inception of the MEHAB. In
their respective ordinances, a section was included as follows:
“Conflict of Interest
Any Board member having a pecuniary interest in matters before the Board must
disqualify himself from discussion and vote on such matters.”

Along with this, both City and County have extensive Conflict of Interest
prohibitions as described and compiled for this SIP submittal. (See attachment A)

For the 1990 SIP, the City Attorney, stated that the enclosures “[a]nd excerpt
from the City Charter require the disclosure of all potential conflicts of interest by
members of the Albuquerque / Bernalillo County Air Quality Control Board and meet the
requirements of the Clean Air Act, Section 7428(a)(2), U.S.C.A.”

Conclusion

The materials described and attached hereto demonstrate that the Albuquerque /
Bernalillo County Air Quality Control Board and the agency director are governed in a
manner that complies with the CAA, Section 7428(a)(2), U.S.C.A.
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ARTICLE XVII
VETROPOLITAN ENVIRONMENTAL HEALTH ADVISORY BOARD

6-17-1  PURPOSE.

A Metropolitar Environmental Health Advisory. Board  is
established for the following purposes, '

| L.~ - To keep itself jnforrmed of community
environmental hze2lth needs and to serve &s & forum for
public discussion, .

B. . To' recommend to the HNayor and County

Manager, policies for program improvement, .
: C. To advise the Environmental Health
Department regarding environmental health needs and
programs, s : o oo

i ' . D. To hold hearings and make recommendations

- on apbea]s from orders of the Environmental Hea]th

Department as provided by other ordinances,

E. To perform _the functions_‘of the
Albuqueggue-Bernalil]o County Air Quality Control Board as
provided - in City and County Air Quality fContro] Board

Ordinances.

Commission.regarding air and water quality matters.
g e - (12-1975, 72-1976)

. 6-17-2 . ORGANIZATION AND MEMBERSHIP.

o e : " A. The Metropolitan Environmenta1- Health
POk Advisory Board will consist of seven (7) ‘members, three (3)

fappointed by the Mayor.

B. Members shall serve for three yeér-terms,

Fee
.....

:Qgcxcept that three (3) of the initial terms shall be for two

. (2) years terms. ‘The three (3) members to serve an initial

‘term of two (2) years shall be those members previously
:dEtErm1ned by lot in accordance with the original City and
~County Ordinances creating the Enviroinmental Health

Advisory Board.

Page 6-17-1
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F. To .advise the Environmental _ Planning

ey byt A,

'hOf whom shall be appointed by the County Commission of the .
‘“:County of Bernalillo and. four=“(4): of whom shall be "

o,

i
el
o'
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C. In years in which three (J4) TErms e~virc,
two (2) of the vacancies shall be filled by individuals
appointed by the Mayor and one (1) of the vacancies shall.
be filled by an individual appointed by the Bernalillo
County Commission. In years in wiich four (4) such terms
expire, two (2) of tha vacancies shall be filied by’
individuals appointed by the Mayor and two (2) vzzancies

shall be filled by individuals appointed by the Bernalil\o,.}i .

County Commission. Members previously appointad - ard
serving at the time this ordinance is enacted suall-s-
continue serving to the terms thay were named 2nd fheir %2

terms shall not be affected by the passage of this
ordinance, : s

D. City-appointed members shall be residents

of the City of -Albuquerque, and County-appointed members .

shall be residents of the County of Bernalillo,

E. Board members shall bé'representatiQe of
such groups as environmental health, engineering, legal,

. education, scjentific, environmental, or industrial -

interests, - e

F. The = Director 'of"the Department of
Environmental Health is an ex-officio member of the Board,
but does not.have a vote, ' : : S

. . G. A quorum of four members is required for
the conduct of business. The board will adopt rules to
govern its proceedings, ) '

. : H. The Board will meet in appropriaté.publiq
facilities providing seating arrangements for the expected .
public. The Board shall meet monthly, unless a .special-

need requires that additional meetings be held. Notice of
time, place, and ageada of meetings must be published as
prescribed by law. Meetings shall be open to the public as
required by law. - .o R S

copies, as indicated, shall be forwarded to the.  Chief
Administrative Officer and the County Manager.

Page 6-17-2 -

7. .1.7 Minutes of Board.WﬁéétinQS shall .géifépt. L
.and filed with the City Clerk and County Clerk. Additional’

sam

o (12-1975} . s

o






ST
[

v
',".-é‘ e . \"h-‘};. rg‘ﬁ‘.‘hr’-b e

2 el wids,
s orii b ofve il

-~ ] e
r ’;:

s ~

is %

= )

:s

S .

& i
T

= .
33 Fh
e, W
BN
ota 3
-
St
s

— e

——
g -

ot “memtree oa e

6-17-3 CONFLICT OF INTEREST.

A Board member having a pecuhiary interest in. matters

b2¥ore the Board must disqualify himself from discussion
te on such matters. : o

and VO (12-1975)
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Office of the City Clerk
Amy B. Bailey, City Clerk
(505) 768-3030

CITY OF ALBUQUERQUE P g
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May 18, 2012

I, Amy B. Bailey, City Clerk for the City of Albuquerque, New
Mexico, a Municipal Corporation, hereby certify that the attached;
Chapter 9: HEALTH, SAFTEY AND SANATATION; Article 5: AIR
QUALITY AND ENVIRONMENTAL HEALTH CONTROL; is a
true and correct copy of the original document which has been

maintained by the office of the City Clerk and of which I am the
PO Box 1293 custodian.

Albuquerque

NM 87103 ‘

www.cabq.gov Amy BB 'ley, Clty (/

Albuquergue - Making History 1706-2006
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ARTICLE 5: AIR QUALITY AND ENVIRONMENTAL HEALTH CONTROL

Part 1: Air Quality Control Board

Short title

Definitions

Joint air quality control board

Duties and powers of board

Duties and powers of the department
Adoption of regulations; notice and
hearing

Permits; appeals; fees

Variances

Judicial review; administrative actions

Emergency powers of the director
Confidential information
Limitations on regulations

Local air quality permit fund
established

Inspection

Representation of the department, city

and county

Violations; compliance orders; field
citations
Penalty

Part 2: Air Pollution Traffic Control

9-5-2-1
9-5-2-2
9-5-2-3
9-5-2-4

9-5-2-5
9-5-2-6

9-5-2-99

9-5-3-1
9-5-3-2

Short title

Definitions

Purpose

Air pollution status report and traffic
control recommendation

Traffic control order

Execution of traffic control order

Penalty
Part 3: Chlorofluorocarbons

Findings
Short title

9-5-3-3 Definitions

9-5-3-4 Automotive air conditioning systems
9-5-3-5 Refrigeration units

9-5-3-6 Industrial use of chlorofluorocarbons

9-5-3-99 Penalty
Part 4: Woodburning

9-5-4-1 Short title and legislative intent
9-5-4-2 Definitions

9-5-4-3 No burn periods

9-5-4-4 Notice required

9-5-4-5 Exemptions

9-5-4-6 Appeal procedures

9-5-4-99 Penalty
Part 5: Clean Indoor Air Regulations

9-5-5-1 Short title

9-5-5-2 Legislative findings and intent

9-5-5-3 Definitions

9-5-5-4 Smoking prohibited

9-5-5-5 Smoking-permitted areas

9-5-5-6 Prohibition of smoking near entrances,
windows and ventilation systems

9-5-5-7 Responsibilities of employers

9-5-5-8 Posted smokefree and smoking-
permitted areas

9-5-5-9 Enforcement

9-5-5-10 Nonretaliation; nonwaiver

9-5-5-98 Violations
9-5-5-99 Penalty

Part 6: Metropolitan Environmental
Health Advisory Board

9-5-6-1 Purpose
9-5-6-2 Organization and membership
9-5-6-3 Conflict of interest

47
2008 S-58





48 Albuquerque - Chapter 9: Health, Safety and Sanitation

PART 1: AIR QUALITY CONTROL BOARD

§ 9-5-1-1 SHORT TITLE.

Sections 9-5-1-1 et seq. may be cited as the "Joint
Air Quality Control Board Ordinance.”
('74 Code, § 6-16-1) (Ord. 13-1975; Am. Ord. 65-1993)

§ 9-5-1-2 DEFINITIONS.

As provided in the New Mexico Air Quality Control
Act, Sections 74-2-1 through 74-2-17 NMSA 1978
(hereinafter referred to as the “Air Quality Control Act”),
the following definitions shall apply to terms used in
§§ 9-5-1-1 et seq.

AIR CONTAMINANT. Any substance, including
but not limited to any particulate matter, fly ash, dust,
fumes, gas, mist, smoke, vapor, microorganisms,
radioactive material, any combination thereof or any
decay or reaction product thereof.

AIRPOLLUTION. The emission, except emission
that occurs in nature, into the outdoor atmosphere of
one or more air contaminants in quantities and of a
duration that may with reasonable probability injure
human health or animal or plant life or as may
unreasonably interfere with the public welfare, visibility
or the reasonable use of property.

BOARD. The Albuquerque-Bernalillo County Air
Quality Control Board created by §§ 9-5-1-1 et seq.

DEPARTMENT. The administrative agency of the
Albuquerque-Bernalillo County Air Quality Control
Board.

DIRECTOR. The administrative head of the
Department or his or her authorized representative.

EMISSION LIMITATION and EMISSION
STANDARD. A requirement established by the Board,
the Department, or pursuant to the federal Act that
limits the quantity, rate or concentration, or combination
thereof, of emissions of air contaminants on a
continuous basis, including any requirements relating to
the operation or maintenance of a source to assure
continuous reduction.

ENVIRONMENT DEPARTMENT. The Environ-
ment Department of the state.

1994 S-3 Repl.

FEDERAL ACT. The Federal Clean Air Act, 42
U.S.C. 7401 through 7642, its subsequentamendments
and successor provisions.

FEDERAL STANDARD OF PERFORMANCE.
Any standard of performance, emission limitation or
emission standard adopted pursuant to 42 U.S.C.
Section 7411 or 7412.

HAZARDOUS AIR POLLUTANT. An air
contaminant that has been classified as a hazardous air
pollutant pursuant to the Federal Act.

MANDATORY CLASS | AREA. Any of the
following areas in the state of New Mexico that were in
existence on August 7, 1977:

(1) National wilderness areas that exceed
5,000 acres in size; and

(2) National parks that exceed 6,000 acres
in size.

MAYOR. The Mayor or his or her authorized
representative.

MODIFICATION. Any physical change in, or
change in the method of operation of a source that
results in an increase in the Potential Emission Rate of
any Regulated Air Contaminant emitted by the source or
that results in the emission of any Regulated Air
Contaminant not previously emitted, but does not
include:

(1) A change in ownership of the source;

(2) Routine
replacement;

maintenance, repair or

(3) Installation of air pollution control
equipment and all related process equipment and
materials necessary forits operation, undertaken for the
purpose of complying with regulations adopted by the
board or pursuant to the Federal Act; or

(4) Unless previously limited by enforceable
permit conditions:

(a) Anincrease in the production rate,
if such increase does not exceed the operating design
capacity of the source;

(b) An increase in the hours of
operation; or





Article 5: Air Quality and Environmental Health Control 69

(B) Anemployee who works in a setting where an
employer allows smoking does not waive or otherwise
surrender any legal rights the employee may have
against the employer or any other party.

(Ord. 21-2008) Penalty, see § 9-5-5-99

§ 9-5-5-98 VIOLATIONS.

It is unlawful for a person who owns, manages,
operates or otherwise controls the use of premises
subject to regulation under the Albuquerque Clean
Indoor Air Ordinance to violate its provisions. The
owner, manager or operator of premises subject to
regulation under the Albuquerque Clean Indoor Air
Ordinance shall not be subject to a penalty if a person
on the premises is in violation of the Albuquerque Clean
Indoor Air Ordinance as long as the owner, manager or
operator has posted signs, implemented the
appropriate policy and informed the person that the
person is in violation of the Albuquerque Clean Indoor
Air Ordinance.

(Ord. 21-2008) Penalty, see § 9-5-5-99

§ 9-5-5-99 PENALTY.

A person 18 years of age or older who violates any
provision of the Albuquerque Clean Indoor Air
Ordinance shall be guilty of a petty misdemeanor and is
subject to:

(A) Afine notto exceed $100 for the first violation
of that ordinance;

(B) A fine not to exceed $200 for the second
violation of that ordinance within any consecutive 12-
month period of the first violation; and

(C) A fine not to exceed $500 for the third and
each subsequent violation of that ordinance within any
consecutive 12-month period of a previous violation.
(Ord. 21-2008)

PART 6: METROPOLITAN ENVIRONMENTAL
HEALTH ADVISORY BOARD

§ 9-5-6-1 PURPOSE.

A Metropolitan Environmental Health Advisory
Board is established for the following purposes to:

(A) Keep itself informed of community
environmental health needs and to serve as a forum for
public discussion;

(B) Recommend to the Mayor and County
Manager, policies for program improvement,

(C) Advise the Environmental Health Department
regarding environmental health needs and programs;

(D) Hold hearings and make recommendations on
appeals from orders of the Environmental Health
Department as provided by other ordinances;

(E) Perform the functions of the Albuquerque-
Bernalillo County Air Quality Control Board as provided
in the City and County Air Quality Control Board
Regulations, §§ 6-5-1-1 et seq.

(F) Advise the Environmental Planning
Commission regarding air and water quality matters.
('74 Code, § 6-17-1) (Ord. 12-1975; Am. Ord. 72-1976)

§ 9-5-6-2 ORGANIZATION AND MEMBERSHIP.

(A) The Metropolitan Environmenta! Health
Advisory Board will consist of seven members, three of
whom shall be appointed by the County Commission
and four of whom shall be appointed by the Mayor.

(B) Members shall serve for three-year terms,
except that three of the initial terms shall be for two-year
terms. The three members to serve an initial term of
two years shall be those members previously
determined by lot in accordance with the original city
and county ordinances creating the Environmental
Health Advisory Board.

(C) In years in which three terms expire, two of

the vacancies shall be filled by individuals appointed by
the Mayor and one of the vacancies shall be filled by an

2008 S-58
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individual appointed by the County Commission. In
years in which four such terms expire, two of the
vacancies shall be filled by individuals appointed by the
Mayor and two vacancies shall be filled by individuals
appointed by the County Commission. Members
previously appointed and serving at the time §§ 9-5-6-1
et seq. are enacted shall continue serving to the terms
they were named and their terms shall not be affected
by the passage of §§ 9-5-6-1 et seq.

(D) City-appointed members shall be residents of
the city, and county-appointed members shall be
residents of the county.

(E) At least a majority of the membership of the
Board shall be individuals who represent the public
interest and meet the requirements of state and federal
guidelines set forth in the New Mexico Air Quality
Control Act, Sections 74-2-1 et seq. NMISA 1978, and
the federal Clean Air Act, 42 USCA § 7401 et seq., as
amended. Further, to the extent that it does not conflict
with this division. Board members shall be
representative of such groups as environmental health,
engineering, legal, education, scientific, environmental,
or industrial interests.

(F) The Director of the Department of
Environmental Health is an ex officio member of the
Board, but does not have a vote.

(G) Aquorum of four members is required for the
conduct of business. The Board will adopt rules to
govern its proceedings.

(H) The Board will meet in appropriate public
facilities providing seating arrangements for the
expected public. The Board shall meet monthly, unless
a special need requires that additional meetings be
held. Notice of time, place, and agenda of meetings
must be published as prescribed by law. Meetings shall
be open to the public as required by law.

(I) Minutes of Board meetings shall be kept and
filed with the City Clerk and County Clerk. Additional
copies, as indicated, shall be forwarded to the Chief
Administrative Officer and the County Manager.

(74 Code, § 6-17-2) (Ord. 12-1975; Am. Ord. 32-1990)

2008 S-58

§ 9-5-6-3 CONFLICT OF INTEREST.

Any Board member having a pecuniary interest in
matters before the Board must disqualify himself from
discussion and vote on such matters.

(74 Code, § 6-17-3) (Ord. 12-1975)

N
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Albuquerque Code of Ordinances
PART 6: METROPOLITAN ENVIRONMENTAL HEALTH ADVISORY BOARD
|6-17-1] § 9-5-6-1 PURPOSE.

A Metropolitan Environmental Health Advisory Board is established for the following
purposes to:

(A) Keep itself informed of community environmental health needs and to serve as a
forum for public discussion;

(B) Recommend to the Mayor and County Manager, policies for program improvement;

(C) Advise the Environmental Health Department regarding environmental health needs
and programs;

(D) Hold hearings and make recommendations on appeals from orders of the
Environmental Health Department as provided by other ordinances;

(E) Perform the functions of the Albuquerque- Bernalillo County Air Quality Control
Board as provided in the City and County Air Quality Control Board [erdinances)
Regulations, §§ 6-5-1-1 et seq.

(F) Advise the Environmental Planning Commission regarding air and water quality
matters.

(74 Code, § 6-17-1) (Ord. 12-1975; Am. Ord. 72-1976)
[6-37-2] § 9-5-6-2 ORGANIZATION AND MEMBERSHIP.

(A) The Metropolitan Environmental Health Advisory Board will consist of seven
members, three of whom shall be appointed by the County Commission [efthe County-of
Bernalillo] and four of whom shall be appointed by the Mayor.

(B) Members shall serve for three-year terms, except that three of the initial terms shall
be for two-year terms. The three members to serve an initial term of two years shall be
those members previously determined by lot in accordance with the ori ginal city and
county ordinances creating the Environmental Health Advisory Board.

(C) In years in which three terms expire, two of the vacancies shall be filled by
individuals appointed by the Mayor and one of the vacancies shall be filled by an
individual appointed by the [Bermalille] County Commission. In years in which four
such terms expire, two of the vacancies shall be filled by individuals appointed by the
Mayor and two vacancies shall be filled by individuals appointed by the [Bernalille]
County Commission, Members previously appointed and serving at the time [this
erdinanee-is] §§ 9-5-6-1 et seq. are enacted shall continue serving to the terms they were
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named and their terms shall not be affected by the passage of [this-erdinanee] §§ 9-5-6-1
et seq.

(D) City-appointed members shall be residents of the city [efAlbuguergue] , and county-
appointed members shall be residents of the county [ef Bernalillo].

(E) At least a majority of the membership of the Board shall be individuals who represent
the public interest and meet the requirements of state and federal guidelines set forth in
the New Mexico Air Quality Control Act, Sections 74-2-1 et seq. NMSA 1978, and the
federal Clean Air Act, 42 USCA § 7401 et seq., as amended. Further, to the extent that it
does not conflict with this division. Board members shall be representative of such
groups as environmental health, engineering, legal, education, scientific, environmental,
or industrial interests.

(F) The Director of the Department of Environmental Health is an ex officio member of
the Board, but does not have a vote.

(G) A quorum of four members is required for the conduct of business. The Board will
adopt rules to govern its proceedings.

(H) The Board will meet in appropriate public facilities providing seating arrangements
for the expected public. The Board shall meet monthly, unless a special need requires
that additional meetings be held. Notice of time, place, and agenda of meetings must be
published as prescribed by law. Meetings shall be open to the public as required by law.

(D) Minutes of Board meetings shall be kept and filed with the City Clerk and County
Clerk. Additional copies, as indicated, shall be forwarded to the Chief Administrative
Officer and the County Manager.

("74 Code, § 6-17-2) (Ord. 12-1975; Am. Ord. 32-1990)

[6-37-3] § 9-5-6-3 CONFLICT OF INTEREST.

Any Board member having a pecuniary interest in matters before the Board must
disqualify himself from discussion and vote on such matters.

(74 Code, § 6-17-3) (Ord. 12-1975)
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COUNTY COMMISSION ORDINANCE NO.tsg(jkz\

AN ORDINANCE
ESTABLISHING A METROPOLITAN ENVIRONMENTAL HEALTH ADVISORY

BOARD, PRESCRIBING ITS PUﬁPOSES, ORGANIZATION, AND PROCEDURES,
REPEALING ARTICLE 22 OF COUNTY COMMISSION ORDINANCE NO. 18,
SEVERABILITY CLAUSE, AND DECLARING AN EMERGENCY.

WHEREAS, the County Commission of Bernalillo County,
and the City Council of the City of Albuquerque realize
effective local government is based on citizen understanding
and cooperation and intergovernmental cooperation, and

WHEREAS, active citizen cooperation in guiding the
development of an Albuquerque-Bernalillo metropolitan
environmental health program is highly desirable, and

WHEREAS, environmental health and air quality problems
respect no political boundaries and environmental health
and air quality programs are most efficiently and effectively
administered on an area-wide basis, and

WHEREAS, the City, County, and State have an agreement
for a single Environmental Health Department for the
Albuquerque-Bernalillo County Community, and

WHEREAS, the written contract and agreement between the
City, the County, and State is a major step toward ordefly

and efficient community growth and good environmental health

'through joint planning and professilonal administration, and

WHEREAS, the County Commission of Bernalillo County is
providing for its part in the organizatilon of a Metropolltan
Environmental Health Advisory Board; therefore

BE IT ORDAINED BY THE COUNTY COMMISSION OF THE COUNTY

OF BERNALILLO, NEW MEXICO:

AQDEXHIBIT
3a
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SECTION 1. PURPOSE--A metropolitan Environmental
Health Advisory Board 1s established for the followilng
purposes:

A. To keep itself Informed of community
environmental health needs and to serve as a forum for public
discussion.

B. To recommend to the Mayor and County
Managers, policles for program lmprovement.

C. To advise the Environmental Health
Department regarding environmental health needs and programs.

D. To hold hearings and make recommendatilons
on appeals from orders of the Environmental Health Authority
as provided by other Ordilnances.

E. To perform the functions of the Albuquerque-
Bernalillo County Ailr Quality Control Board as provided in
city and county Air Quality Control Board Ordinances;

SECTION 2. ORGANIZATION AND MEMBERSHIP

A. The Metropolitan Environmental Health
Advisory Board will consist of seven (7) members, three (3)
of whom shall be appointed by the County Commlission of the
County of Bernalillo and four (4) of whom shall be appointed
by the Mayor.

B. Membefs shall serve for three-year terms,
except that three (3) of the initlal terms shall be for
two-year terms. The three (3) members to serve an inltial
term of two (2) years shall be those members previously.
determined by lot in accordance with the original City and
County Ordinances creatling the Environmental Health Advisory
Board.

C. In years in which three (3) terms expire,
two (2) of the vacancles shall be filled by individuals
appointed by the Mayor and one (1) of the vacancles shall
be filled by an individual appbinted by the ‘Bernallllo

.
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County Commission. In years in which four (4) such terms
explre, two (2) of the vacancies shall be filled by indivi-
duals appolnted by the Mayor and two (2) vacancles shall

be filled by individuals appolnted by the Bernalillo County
Commission.

D. Cilty-appointed members shall be resildents
of the City of Albuquerque, and County-appolnted members
shall be residents of thg County of Bernalillo.

'E."Bgard members shall be representative of
such groups as eﬁvironmental health, englneering, legal,
education, scilentific, environmental, or industrial interests.

F. The Director of the Department of
Environmental Health is an ex officio member of the Board,
but does not have a vote.

G. A quorum of four members 1s required for
the conduct of business. The Board will adopt rules to
govern 1ts proceedings.

H. The Board will meet in appropriate public
facilities providing seating arrangements for the expected .
public. The Board shall meet monthly, unless a speclal
need requires that additional meetings be held. Notilce of
time, place, and agenda of meetings must be publlished as
prescribed by law. Meetings shall be open to the public
as required by law.

I. Minutes'of Board meetings shall be kept
and ‘filed with the City Clerk and County Clerk. Additional
coples, as 1indicated, shall be forwarded to the Chilef
Administrative Officer and the County Manager..

SECTION 3. NOMINATION - APPOINTMENT PROCEDURE

At least two (2) months before a term
explres, the Board shall submit to the appropriate body a
1list of three (3) names for each pending vacancy with a
brief blographical sketch concerning qualifications of

-3-
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1 each candidate. From this list, as modified or enlarged
2 by the appropriate body, appointments are to be made.
3 Candidates appointed shall be notified in writing, request-
4 1ing acceptance or rejection of the position in writing.
5 If a vacancy occurs for reasons other than expiration of
6 term, the Board shall comply with the above promptly.
7 Appolntments shall be made by the body having originally
8 appointed the member and shall be for the remainder of
9 the unexpired term.
10 SECTION 4, CONFLICT OF INTEREST
11 Any Board member having a pecuniary iInterest
12 1in matters before the Board must disqualify himself from
13 discussion and vote on such matters.
14 SECTION 5. REPEAL CLAUSE
15 ‘ Article 22 of County Commission Ordinance
16 No. 18 is hereby repealed.
17 SECTION 6. SEVERABILITY
18 If any part or application of the MEHAB
19 Ordinance is held invalid, the remainder or 1its application

20 to other situation or persons shall:not be affected.

22 PASSED AND ADOPTED THIS 5 DAY OF August 1974,

23 Z B}
2y  ATTEST BY: ZLLCAé7 ;E%z22;22a><1>~

Chairman, County Commisslon

26 / 7

28 County Clerk -

29

3g APPROVED ....(;¢4Kinv37 //7 (#//”;,

~  Vice-Chairman

31
32 ' 2?7’Qé oD

I, MAGGIE TOULOUSE OLIVER, County Clerk ol Ly yz2r mZ// Cgt
33 Bernalillo County, New Mexico, hereby certify that Member

the foregoing is true, correct and full copy of the
instrument herewith set out as appears of record _ Jj —
in my office.

Dated this /c? 7day ofJQ/k‘/ Ocp/&

MAGGIE TOULOUSE OLIVER . o B8 e D am o [+ m sen e ome b s e =+ 4 enb s e o0

Bernalillo Co Cle%
éﬁ/ Ve
12/5/74 Deputy®terk
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ARTICLE II. - METROPOLITAN ENVIRONMENTAL HEALTH ADVISORY BOARD [

Sec. 42-36. - Established.
Sec. 42-37. - Membership: terms; vacancies; appointments.

Sec. 42-38. - Meetings.

Sec. 42-39. - Functions.

Secs. 42-40—42-80. - Reserved.

Sec. 42-36. - Established.

The metropolitan environmental health advisory board is hereby established.

(Ord. No. 302, § 1, 8-5-74)

Sec. 42-37. - Membership; terms; vacancies; appointments.

(a)

(b)
(c)

(d)
(e)

(f)

(9)
(h)

The metropolitan environmental health advisory board will consist of seven members, three of
whom shall be appointed by the board of county commissioners and four of whom shall be
appointed by the mayor.

Members shall serve for three-year terms.

In years in which three terms expire, two of the vacancies shall be filled by individuals
appointed by the mayor, and one of the vacancies shall be filled by an individual appointed by
the board of county commissioners. In years in which four such terms expire, two of the
vacancies shall be filled by individuals appointed by the mayor, and two vacancies shall be filled
by individuals appointed by the board of county commissioners.

City-appointed members shall be residents of the City of Albuquerque, and county-appointed
members shall be residents of the county.

At least a majority of the membership of the board shall be individuals who represent the public
interest and meet the requirements of state and federal guidelines set forth in the New Mexico
Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.) and the federal Clean Air Act (42 USCA
7401, et seq.), as amended. Further, to the extent that it does not conflict with this subsection,
board members shall be representative of such groups as environmental health, engineering,
legal, education, scientific, environmental or industrial interests.

At least two months before a term expires, the board shall submit to the appropriate body a list
of three names for each pending vacancy with a brief biographical sketch concerning
qualifications of each candidate. From this list, as modified or enlarged by the appropriate body,
appointments are to be made. Candidates appointed shall be notified in writing. If a vacancy
occurs for reasons other than expiration of term, the appointment shall be made by the body
having originally appointed the member and shall be for the remainder of the unexpired term.
Any board member having a pecuniary interest in matters before the board must disqualify
himself from the discussion and vote on such matters.

The director of the department of environmental health is an ex-officio member of the board, but
does not have a vote.

5/18/2012 2:06 PM
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(Ord. No. 302, §§ 2(A)—(F), 3, 4, 8-5-74; Ord. No. 90-19, § 1, 8-21-90)

Sec. 42-38. - Meetings.

(@)
(b)

()

Quorumy; rules. A quorum of four members is required for the metropolitan environmental health
advisory board to conduct business. The board will adopt rules to govern its proceedings.

Notice. The board will meet in appropriate public facilities providing seating arrangements for
the expected public. The board shall meet monthly, unless a special need requires that
additional meetings be held. Notice of time, place and agenda of meetings must be published as
prescribed by law. Meetings shall be open to the public as required by law.

Minutes. Minutes of board meetings shall be kept and filed with the city clerk and county clerk.
Additional copies, as indicated, shall be forwarded to the chief administrative officer and the
county manager.

(Ord. No. 302, § 2(G)—(l), 8-5-74; Ord. No. 90-19, § 1, 8-21-90)

Sec. 42-39. - Functions.

The metropolitan environmental health advisory board shall:

(1)

(2)
@)

(4)
(5)

Keep itself informed of community environmental health needs and to serve as a forum
for public discussion.

Recommend to the mayor and county managers, policies for program improvement.
Advise the environmental health department regarding environmental health needs and
programs.

Hold hearings and make recommendations on appeals from orders of the environmental
health authority as provided by other ordinances.

Perform the functions of the Albuquerque-Bernalillo County Air Quality Control Board as
provided in city and county air quality control board ordinances.

(Ord. No. 302, § 1, 8-5-74)

Secs. 42-40—42-80. - Reserved.

FOOTNOTE(S):

(49 Cross reference— Boards and commissions, § 2-431 et seq._(Back)

2 of 2
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Bernalillo County, New Mexico, Code of Ordinances

[County-Commission Ordinanee No-302] ARTICLE II. - METROPOLITAN
ENVIRONMENTAL HEALTH ADVISORY BOARD [45]

[SECTHON-1-PURPOSE] Sec. 42-36. - Established.
[#] The metropolitan environmental health advisory board is hereby established [for the

following purpeses:].
(Ord. No. 302, § 1, 8-5-74)

[SECHON2-ORGANIZATION-AND] Sec. 42-37. - Membership; terms;

vacancies: appointments.

[A<] () The metropolitan environmental health advisory board will consist of seven

members, three of whom shall be appointed by the [County-Commission-of the County-of
Bernalillo] board of county commissioners and four of whom shall be appointed by the

mayor.

[B-] (b) Members shall serve for three-year terms [e*eepi—ﬂamhfeeﬂﬁhemﬁaheﬁﬂs

MMWMMWWWM
County Ordinances-ereating the Environmental- Health Advisory Board].

[€](c) Inyears in which three terms expire, two of the vacancies shall be filled by
individuals appointed by the mayor, and one of the vacancies shall be filled by an
individual appointed by the [Bernalilo-County-Commission) board of county
commissioners. In years in which four such terms expire, two of the vacancies shall be
filled by individuals appointed by the mayor, and two vacancies shall be filled by
individuals appointed by the [Bermalillo-County-Commission] board of county
commissioners.

[B-] (d) City-appointed members shall be residents of the City of Albuquerque, and
county-appointed members shall be residents of the county [ef Beraalillo].

[E:] (e) At least a majority of the membership of the board shall be individuals who
represent the public interest and meet the requirements of state and federal guidelines set
forth in the New Mexico Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.) and the
federal Clean Air Act (42 USCA 7401, et seq.). as amended. Further, to the extent that it
does not conflict with this subsection, board members shall be representative of such
groups as environmental health, engineering, legal, education, scientific, environmental
or industrial interests.

[SFG'HGN%—NQM{NAQQN—APPQLN%W%QGEQQRE] (f) Atleasttwo
months before a term expires, the board shall submit to the appropriate body a list of
three names for each pending vacancy with a brief biographical sketch concerning
qualifications of each candidate. From this list, as modified or enlarged by the
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appropriate body, appointments are to be made. Candidates appointed shall be notified in

writing [Feq&eﬁﬂﬂg—aeeeptaneeﬂﬂejee&eﬂﬂﬁﬂw—p%meﬁﬂﬁﬂﬂg] If a vacancy
occurs for reasons other than expiration of term, [the Board-shall eomply-with-the-above

promptly:] the appointment shall be made by the body having originally appointed the
member and shall be for the remainder of the unexpired term.

[SECHONA—CONELICT- OFINTEREST] (g)  Any board member having a
pecuniary interest in matters before the board must disqualify himself from the discussion
and vote on such matters.

[£] (h) The director of the department of environmental health is an ex-officio member
of the board, but does not have a vote.

(Ord. No. 302, §§ 2(A)—(F), 3, 4, 8-5-74; Ord. No. 90-19, § 1, 8-21-90)

Sec. 42-38. - Meetings.

[6-] (a)___Quorum; rules. A quorum of four members is required for the metropolitan
environmental health advisory board to conduct [e£] business. The board will adopt rules
to govern its proceedings.

[H:] (b) Notice. The board will meet in appropriate public facilities providing seating
arrangements for the expected public. The board shall meet monthly, unless a special
need requires that additional meetings be held. Notice of time, place and agenda of
meetings must be published as prescribed by law. Meetings shall be open to the public as
required by law.

[£] (¢} _Minutes. Minutes of board meetings shall be kept and filed with the city clerk
and county clerk. Additional copies, as indicated, shall be forwarded to the chief
administrative officer and the county manager.

(Ord. No. 302, § 2(G)—(I), 8-5-74; Ord. No. 90-19, § 1, 8-21-90)

Sec. 42-39. - Functions.

The metropolitan environmental health advisory board shall:

[A—Fe] (1) Keep itself informed of community environmental health needs and to
serve as a forum for public discussion.

[B—Fe] (2) Recommend to the mayor and county managers, policies for program
improvement.

[€—TFe] (3) Advise the environmental health department regarding environmental
health needs and programs.

[B—*e] (4) Hold hearings and make recommendations on appeals from orders of the
environmental health authority as provided by other ordinances.
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[E—Fe] (5) Perform the functions of the Albuquerque-Bernalillo County Air Quality
Control Board as provided in city and county air quality control board ordinances.
(Ord. No. 302, § 1, 8-5-74)

(45) Cross reference— Boards and commissions, § 2-431 et seq.
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ORDINANCE 90-19

AMENDING ORDINANCE 302, SECTION 2 OF THE ORDINANCES OF THE
COUNTY OF - BERNALILLO RELATING TO THE COMPOSITION OF THE
METROPOLITAN ENVIRONMENTAL HEALTH ADVISORY BOARD, AND DECLARING
AN EMERGENCY.

BE IT ORDAINED BY THE COMMISSION, THE GOVERNING BODY OF THE
COUNTY OF BERNALILLO, NEW MEXICO.

Section 1. Section 2 is amended to read as follows:

A. The Metropolitan Environmental Health
Advisory Board will consist of seven (7) members, three (3) of
whom shall be appointed by the County Commission of the County
of Bernalillo and four (4) of whom shall be appointed by the
Mayor.

B. Members shall serve for three-year
.3terms, except that three (3) of the initial terms shall be for
Etwo—year terms. The three (3) members to serve an initial term
df two (2) years shall be those members previously determined
by lot in accordance with the original City and County
Ordinances creating the Environmental Health Advisory Board.

C. In years in which three (3) terms
expiréY two (2) of the vacancies shall be filled by individuals
appoinfed by the Mayor and one (1) of the wvacancies shall bhe
filled .by an individual appointed by +the Bernalilln County
Commission. In years in which four (4) such terms expire, two
(2) of the vacancies shall be filled by individuals appointed

by the Mayor and two (2Z) wvacancies shall be filled by





individuals appointed by the Bernalillo County Commission.

D. City-appointed members shall he
residents of the City of Albuquerque, and County-appointed
members shall be residents of the County of Bernalillo.

E. At least a majority of the membership of

the Board shall be individuals who represent the public

interest and meet the requirements of state and federal

guidelines set forth in the New Mexico Air Quality Control Act.

§74-2-1, et. seq.. NMSA 1978, and the federal Clean Air Act. 42

U.S.C.A._ §7401, et. seqg., 3s amended. Further, to the extent

that it does not conflict with this paragraph. Board members

shall be representative of such groups as environmental health,
engineering, legal, education, scientific, environmental, or
industrial interests.

F. The Director of the Department of
Environmental Health is an ex-officio member of the Board, but
does not have a vote.

G. A quorum of four members is required for
the conduct of business. The Board will adopt rules to govern
its proceedings.

H. The Board will meet in appropriate
public facilities providing seating arrangements for the
expected public. The Board shall meet monthly, unless a
special need requires that additional meetings be held. WNotice
of time, place, and agenda of meetings must be published as
prescribed by law. Meetings shall be open to the public as

required by law.

2884Y





I. Minutes of Board meetings shall be kept
and filed with the City Clerk and County Clerk. Additional
copies, as indicated, shall be forwarded to the Chief

Administrative Officer and the County Manager.

Section 2. EMERGENCY CLAUSE. This ordinance is hereby
declared to be an emergency measure on the ground of urgent
public need and is, therefore, to become effective immediately
upon its passage and publication as provided by law.

Done this 21st day of AUGUST 1990, in the City of
Albuquerque, New Mexico.

BE%iﬁLILLO COUNTY COMMISSION
2 M
Pugele bilvény TV

0

Albert "Al" Vildez
Vice airman

Patricia "Pat" Cassidy

Member
C s
\

T

Gabaldoh
Membe

L rp NN 4
Jadduel Sch%éfer
mber
| MAGGIE TOULOUSE OLIVER, County G!erkhot
%/J\/_@M éernalillo County, New Mexico, herebly certlfyftt hae
Aﬂ&éﬁ‘év S the foregoing is true, correct and full copy 0 :
Gladys ci A iMWmWNHWMWaom%aw%mon%m

County Clerk -y office.
0y ot @y " /?b;/c@/é?

Datad this

ATTEST:

2884Y
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HEALTH ADVISORY BOARD >>

ARTICLE II. - METROPOLITAN ENVIRONMENTAL HEALTH ADVISORY BOARD %3

Sec. 42-36. - Established.

Sec. 42-37. - Membership; terms; vacancies; appointments.
Sec. 42-38. - Meetings.

Sec. 42-39. - Functions.

Secs. 42-40—42-80. - Reserved.

Sec. 42-36. - Established.
The metropolitan environmental health advisory board is hereby established.

(Ord. No. 302, § 1, 8-5-74)

Sec. 42-37. - Membership; terms; vacancies; appointments.

(a)  The metropolitan environmental health advisory board will consist of seven members, three of
whom shall be appointed by the board of county commissioners and four of whom shall be
appointed by the mayor.

(b)  Members shall serve for three-year terms.

(c) In years in which three terms expire, two of the vacancies shall be filled by individuals appointed
by the mayor, and one of the vacancies shall be filled by an individual appointed by the board of
county commissioners. In years in which four such terms expire, two of the vacancies shall be
filed by individuals appointed by the mayor, and two vacancies shall be filled by individuals
appointed by the board of county commissioners.

(d)  cCity-appointed members shall be residents of the City of Albuquerque, and county-appointed
members shall be residents of the county.

(e)  Atleast a majority of the membership of the board shall be individuals who represent the public
interest and meet the requirements of state and federal guidelines set forth in the New Mexico Air
Quality Control Act (NMSA 1978, § 74-2-1 et seq.) and the federal Clean Air Act (42 USCA 7401,
et seq.), as amended. Further, to the extent that it does not conflict with this subsection, board
members shall be representative of such groups as environmental health, engineering, legal,
education, scientific, environmental or industrial interests.

) At least two months before a term expires, the board shall submit to the appropriate body a list of
three names for each pending vacancy with a brief biographical sketch concerning qualifications
of each candidate. From this list, as modified or enlarged by the appropriate body, appointments
are to be made. Candidates appointed shall be notified in writing. If a vacancy occurs for reasons
other than expiration of term, the appointment shall be made by the body having originally
appointed the member and shall be for the remainder of the unexpired term.

(9)  Any board member having a pecuniary interest in matters before the board must disqualify himself
from the discussion and vote on such matters.

() The director of the department of environmental health is an ex-officio member of the board, but
does not have a vote.

(Ord. No. 302, §§ 2(A)—(F), 3, 4, 8-5-74; Ord. No. 90-19, § 1, 8-21-90)

Sec. 42-38. - Meetings.
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(@)  Quorum; rules. A quorum of four members is required for the metropolitan environmental health
advisory board to conduct business. The board will adopt rules to govern its proceedings.

(b)  Notice. The board will meet in appropriate public facilities providing seating arrangements for the
expected public. The board shall meet monthly, unless a special need requires that additional
meetings be held. Notice of time, place and agenda of meetings must be published as prescribed
by law. Meetings shall be open to the public as required by law.

()  Minutes. Minutes of board meetings shall be kept and filed with the city clerk and county clerk.
Additional copies, as indicated, shall be forwarded to the chief administrative officer and the
county manager.

(Ord. No. 302, § 2(G)—(l), 8-5-74; Ord. No. 90-19, § 1, 8-21-90)

Sec. 42-39. - Functions.

The metropolitan environmental health advisory board shall:

M

(2)
3

(4)
®)

Keep itself informed of community environmental health needs and to serve as a forum for
public discussion.

Recommend to the mayor and county managers, policies for program improvement.

Advise the environmental health department regarding environmental health needs and
programs.

Hold hearings and make recommendations on appeals from orders of the environmental
health authority as provided by other ordinances.

Perform the functions of the Albuquerque-Bernalillo County Air Quality Control Board as
provided in city and county air quality control board ordinances.

(Ord. No. 302, § 1, 8-5-74)

Secs. 42-40—42-80. - Reserved.

FOOTNOTE(S):

(4 cross reference— Boards and commissions, § 2-431 et seq. (Back)
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Bernalillo County, New Mexico, Code of Ordinances

ARTICLE II. - METROPOLITAN ENVIRONMENTAL HEALTH ADVISORY
BOARD [45]

Sec. 42-36. - Established.
The metropolitan environmental health advisory board is hereby established.
(Ord. No. 302, § 1, 8-5-74)

Sec. 42-37. - Membership; terms; vacancies; appointments.

(a) The metropolitan environmental health advisory board will consist of seven
members, three of whom shall be appointed by the board of county commissioners and
four of whom shall be appointed by the mayor.

(b) Members shall serve for three-year terms.

(c) In years in which three terms expire, two of the vacancies shall be filled by
individuals appointed by the mayor, and one of the vacancies shall be filled by an
individual appointed by the board of county commissioners. In years in which four such
terms expire, two of the vacancies shall be filled by individuals appointed by the mayor,
and two vacancies shall be filled by individuals appointed by the board of county
commissioners.

(d) City-appointed members shall be residents of the City of Albuquerque, and county-
appointed members shall be residents of the county.

[E:] (e) At least a majority of the membership of the board shall be individuals who
represent the public interest and meet the requirements of state and federal guidelines set
forth in the New Mexico Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.) and the
federal Clean Air Act (42 USCA 7401, et seq.), as amended. Further. to the extent that it
does not conflict with this subsection, board members shall be representative of such
groups as environmental health, engineering, legal, education, scientific, environmental
or industrial interests.

(D) At least two months before a term expires, the board shall submit to the appropriate
body a list of three names for each pending vacancy with a brief biographical sketch
concerning qualifications of each candidate. From this list, as modified or enlarged by
the appropriate body, appointments are to be made. Candidates appointed shall be
notified in writing. If a vacancy occurs for reasons other than expiration of term, the
appointment shall be made by the body having originally appointed the member and shall
be for the remainder of the unexpired term.

(g) Any board member having a pecuniary interest in matters before the board must
disqualify himself from the discussion and vote on such matters.
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(h) The director of the department of environmental health is an ex-officio member of
the board, but does not have a vote.

(Ord. No. 302, §§ 2(A)—(F), 3, 4, 8-5-74; Ord. No. 90-19, § 1, 8-21-90)
Sec. 42-38. - Meetings.

(@) Quorum; rules. A quorum of four members is required for the metropolitan
environmental health advisory board to conduct business. The board will adopt rules to
govern its proceedings.

(b) Notice. The board will meet in appropriate public facilities providing seating
arrangements for the expected public. The board shall meet monthly, unless a special
need requires that additional meetings be held. Notice of time, place and agenda of
meetings must be published as prescribed by law. Meetings shall be open to the public as
required by law.

(c) Minutes. Minutes of board meetings shall be kept and filed with the city clerk and
county clerk. Additional copies, as indicated, shall be forwarded to the chief
administrative officer and the county manager.

(Ord. No. 302, § 2(G)—(1), 8-5-74; Ord. No. 90-19, § 1, 8-21-90)

Sec. 42-39. - Functions.
The metropolitan environmental health advisory board shall:

(1) Keep itself informed of community environmental health needs and to serve as a
forum for public discussion.

(2) Recommend to the mayor and county managers, policies for program
improvement.

(3)  Advise the environmental health department regarding environmental health needs
and programs.

(4) Hold hearings and make recommendations on appeals from orders of the
environmental health authority as provided by other ordinances.

(5)  Perform the functions of the Albuquerque-Bernalillo County Air Quality Control
Board as provided in city and county air quality control board ordinances.
(Ord. No. 302, § 1, 8-5-74)

Secs. 42-40—42-80. - Reserved.
[Seetion2- EMERGENCY-CLAUSE. This-ordinance-is-hereby-declared to be-an

emergency-measure-on-the ground-of urgent publie need-and-is-thereforeto-become
eﬁfeeﬁwammed*&te}ﬂpmﬁh—pﬁqageaﬂépahkeaﬁe&dﬁ—pmwdeéby%w]
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ARTICLE XVI
AIR QUALITY CONTROL BOARD

Section "
6-16-1 Short Title

6-16-2 Definitions.

6-16-3 Joint Air Quality Control Board.

6-16-4 Duties and Powers of Board.

6-16-5 Adoption of Regulations -- Notice and Hearing.

" 6-16-6 Permits.

6-16-7 *  Variances.

6-16-8 Variances -- Judicial Review.

6-16-9 Emergency Procedure.

6-16-10 Confidential 1Information -- Limitations on
' Regulations. )

6-16-11 Enforcement.

6-16-12 Inspection.

6-16-13 Additional Means of Enforcement.

6-16-14 Declaratory Judgment on Regulationms.

6-16-15 Notice.

6-16-1  SHQRT TITLE.

This ordinance may be cited as the Joint Air Quality Control
Board Ordinance.

(13-1975)

6-16-2  DEFINITIONS.

As provided in the New Mexico Air Quality Control Act, 74-2-1
to 74-2-17 NMSA 1978 (hereinafter referred to as the "Air
Quality Control Act"), the following definitions shall apply
to terms used in this ordinance.

A. "Air contaminant" means any substance, including
but not limited to any particulate matter, fly ash, dust,
fumes, gas, mist, smoke, vapor, micro-organisms, radioactive
material, any combination thereof or any decay or reaction
product thereof;

B. "Air pollution'" means the emission, except as
such emission occurs in nature, into the outdoor atmosphere
of one or more air contaminants in such quantities and
duration as may with reasonable probability injure human
health, animal or plant 1life or as may unreasonably
interfere with the public welfare, visibility or the
reasonable use of property;

4-1-89 Page 6-16-1
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C. '"Board" means the Albuquerque-Bernalillo County
Air Quality Control Board created by this Ordinance.

D. '"Delayed compliance order'" means any federally
issued order pursuant to the Federal Act, or any assurance
of discontinuance accepted by the Board pursuant to the Air
Quality Control Act, applicable to a source, postponing the
date required for compliance by such source with any require-
ment of, any requirement established pursuant to or any
requirement continued in effect by the Air Quality Control
Act or the Federal Act;

E. '"Department' means the administrative agéncy of
the Albuquerque-Bernalillo County Air Quality Control Board;

F. "Director' means the administrative head of the
Department; p

G. "Emission limitation"” and "emission standard"

mean a requirement established by the Board, the Department
or pursuant to the Federal Act which limits the quantity,
rate or concentration, or combination thereof, of emissions
of air contaminants on a continuous basis, including any
requirements relating to the operation or maintenance of a
source to assure continuous reduction;

H. "Environmental Improvement Division' means the
environmental improvement division of the State of New
Mexico Health and Environment Department;

I. "Federal Act" means the Clean Air Act, 42
U.S.C. Sections 7401 through 7642; )

J. "Federal standard of performance'" means any
standard of performance, emission limitation or emission
standard adopted pursuant to 42 U.S.C. Section 7411 or 7412;

K. "Hazardous air pollutant'  means an air
contaminant which has been classified as a hazardous air
pollutant pursuant to the Federal Act;

L. '"Mandatory <class I area" means any of the
following areas .in the state of New Mexico which were in
existence on August 7, 1977:

(1) national wilderness areas which exceed five
thousand acres in size; and

(2) national parks which exceed six thousand
acres in size;
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M. "Modification' means any physical change in, or
change in the method of operation of, a source which results
in an 1increase in the potential emission rate of any
regulated air contaminant emitted by the source or which
results in the emission of any regulated air contaminant not
previously emitted, but does not include:

(1) a change in ownership of the source;
(2) routine maintenance, repair or replacement;

(3) installation of air pollution control
equipment, and all related process equipment and materials
necessary for its operation, undertaken for the purpose of

complying with regulations adopted by the Board or pursuant
to the Federal Act; or

(4) unless previously 1limited by enforceable
permit conditions:

(a) an increase in the production rate, if
such increase does not exceed the operating design capacity
of the source;

(b) an increase in the hours of operation;
or

(c) use of an alternative fuel or raw
material if, prior to January 6, 1975, the source was
capable of accommodating such fuel or raw material, or if
use of an alternate fuel or raw material is caused by any
natural gas curtailment or emergency allocation or any other
lack of supply of natural gas;

N. "Nonattainment area" for any air contaminant
means any federally designated geographical area of New

.Mexico within which a national ambient air quality standard

for that air contaminant is being exceeded;

0. '"Person" means any individual, partnership,
firm, public or private corporation, association, trust,
estate, political subdivision or agency or any other legal
entity or their legal representatives, agents or assigns;

P. '"Potential emission rate'" means the emission
rate of a source at its maximum capacity in the absence of
air pollution control equipment which is not wvital to
production of the normal product of the source or to its
normal operation;

Q. "Regulated air contaminant'" means any air
contaminant, the emission or ambient concentration of which
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is regulated pursuant to the Air Quality Control Act or the
Federal Act;

R. "Significant deterioration'" means any increase
in the ambient concentrations of any air contaminant above
the levels allowed by the Federal Act or Federal regulations
for that air contaminant in the area within which the
increase occurs; :

S. "Source" means any structure, building,
equipment, facility, installation or operation which emits
or may emit any air contaminant;

T. "Standard of performance'" means a requirement
of continuous emission reduction, including any requirement
relating to operation or maintenance of a source to assure
continuous emission reduction; and

U. '"State implementation plan" means any plan
submitted by the state of New Mexico to the Federal
Environmental Protection Agency pursuant to 42 U.S.C.
Section 7410." .
' (13-1975, 45-1984)

6-16-3  JOINT AIR QUALITY CONTROL BOARD.

A. In accordance with the New Mexico Air Quality
Control Act, a joint air quality control board to be known
as the Albuquerque-Bernalillo County Air Quality Control
Board . is hereby created. The Metropolitan Environmental
Health Advisory Board, established by the Metropolitan
Environmental Health Advisory Board Ordinance, Article 6-17,
R.0. 1974, shall serve as the Albuquerque-Bernalillo County
Air Quality Control Board for the County of Bernalillo and
the City of Albuquerque. A majority of the Board
constitutes a quorum.

B. The Board shall administer and enforce the Air
Qualify Control Act and any regulations relating to air
pollution applicable within Albuquerque and Bernalillo
County. .

C. The Director of the department shall keep full
minutes of all transactions and proceedings of the Board
under the Air Quality Control Act and shall perform duties
under the Act prescribed by the Board. The Director is the
custodian of all files and records of the Board and shall
meet with the Board but does not have a vote.

D. Staff for administration and enforcement of the
Air Quality Control Act, the Joint Air Quality Control Board
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Ordinance and any regulations pursuant thereto and any other
laws relating to air pollution applicable within Albuquergque
and Bernalillo County shall be provided by the City of
Albuquerque.

(13-1975, 45-1984)

6-16-4 D E WE

A. The Board, in accordance with the Air Quality
Control Act, shall prevent or abate air pollution within the
City of Albuquerque and County of Bernalillo.

B. The Board shall,

1. Adopt, promulgate, publish, amend and repeal
regulations consistent with the Air Quality Control Act and
this Ordinance to prevent or abate air pollution, including
regulations prescribing air standards within the geographic
area of the Board's jurisdiction, or any part thereof.
Regulations may include regulations to protect visibility in
mandatory class I areas, to prevent significant deterioration
of air quality and to achieve national ambient air quality
standards in nonattainment areas; provided that such
regulations shall be no more stringent than but at least as
stringent as required by the Federal Act and Federal
regulations pertaining to visibility protection in mandatory
class I areas, prevention of significant deterioration and
nonattainment areas and shall be applicable only to sources
subject to such regulation pursuant to the Federal Act.
Regulations may also prescribe standards_ of performance for
sources and emission standards for hazardous air pollutants,
provided that such regulations shall be no more stringent
than but at 1least as stringent as required by federal
standards of performance and shall be applicable only to
source subject to such federal standards of performance.
Any regulations shall not specify the method to .be used to
prevent or abate air pollution. Any regulation promulgated
under this section shall be consistent with federal law if
any, relating to control of motor vehicle emission. In
making its regulations, the Board shall give weight it deems
appropriate to all facts and circumstances, including but
not limited to:

a. character and degree of injury to, or
interference with health, welfare, visibility and property.

b. the public interest, including the
social and economic value of the sources and subjects of air
contaminants.
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c. technical practicability and economic
reasonableness of reducing or eliminating air contaminants
from the sources involved and previous experience with
equipment and methods available to control the air
contaminants involved.

2. Develop facts and make investigations and
gtudies consistent with the Air Quality Control Act and this
Ordinance, and in connection therewith, enter at all
reasonable times in or upon any private or public property,
except private residences, which the Board has reasonable
cause to believe is or will become a source of air
contaminants contributing to air pollution, and require the
production of information relating to emissions which cause
or contribute to air pollution. The results of any such
investigations shall be reduced to writing if any enforcement
action is contemplated, and a copy thereof shall be furnished
to the owner or occupants of the premises investigated
before the action is filed.

3. Cause to be instituted legal proceedings to
compel compliance with the Air Quality Control Act, this
Ordinance or any regulation of the Board.

4. Advise, consult, contract and cooperate
with municipalities, counties, the State of New Mexico,
other states, the federal government and other interested
persons or groups in regard to matters of common interest in
the field of air quality control and initiate cooperative
action between municipalities, counties and the Board, or
any combination thereof for control of air pollution in
areas having related air pollution problems that overlap the
boundaries of political subdivisioms.

: 5. Encourage and make every reasonable effort
to obtain voluntary cooperation by persons in the
preservation, the restoration or the improvement of air
purity.

6. Consult with any person proposing to
construct, install or otherwise acquire an air contaminant
source or device or system for the control thereof,
concerning the efficiency of the device or system, or the
air pollution problem which may be related to the source,
device or system. Nothing in any such consultation relieves
any person from compliance with the Air Quality Control Act,
this Ordinance, regulations in force pursuant thereto, or
any other provision of law.

7. Accept, receive and administer grants or
other funds or gifts from public and private agencies,
including the federal government or from any person.
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8. Classify and record air contaminant scurces
which, in its judgment, may cause or contribute to air
pollutlon. according to levels and types of emissions and
other characterlstlcs which relate to air pollution.
Claggifications made pursuant to this paragraph may be for
application to the city and county as a whole or to any
designated area of the city and county, and shall be made
with special reference to the effects on health, economic
and social factors and physical effects on property.

9. Develop and adopt a plan or plans for the

- regulation, control, preventlon or abatement of air

pollutlon. recovnlzlnc the differences, needs, requirements
and conditions in the d1fferent areas of the city and county.

C. The Board may adopt regulations requiring notice
to the Board of the intent to introduce or permit the
introduction of an air contaminant into the air of the City
and County.

D. The Board may, by reculatlon, require any person
emitting an air contamlnant to,

1. Install, use and maintain emission
monitoring devices.

2. Sample emigsions in accordance with methods
and at locations and intervals as may be prescribed by the
Board.

3. Establish and maintain records of the
nature and amount, of emissions. . :

4, Submit reports regarding the nature and
amounts of emissions and the performance of emission control
devices.

) 5. Provide any other information relating to
the emission of air contaminants.
(13-1975, 45-1984, 19-1989)

6-16-5 IONS ——- N A HEARING.

A. No regulation or emission control requirement
or amendment or repeal thereof shall be adopted until after
public hearing by the Board. Notice of hearing shall be
given at least thirty days prior to the hearing date and
shall state the subject, the time and the place of hearing
and the manner in which interested persons may present their
views. The notice shall also state where interested persons
may secure copies of any proposed regulation or air quality
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standard. The notice shall be published in a newspaper of
general circulation in the City and County. Reasonable
effort shall be made to give notice to all persons who have
made written request to the Board for advance notice of its
hearings. At the hearing, the Board shall allow all
interested - persons reasonable opportunity to submit data,
views or arguments orally or in writing to examine witnesses
testifying at the hearing. Any person heard or represented
at the hearing shall be given written notice of the action
of the Board. The Board may designate a hearing officer to
take evidence in the hearing. .No regulation or emission
control requirement or amendment or repeal thereof adopted
by the Board shall become effective until thirty days after
its filing under the State Rule Act.

B. A copy of adopted air quality ~control
regulations shall be on file in the office of the City Clerk
and shall be available for inspection by the public during
regular business hours. Copies of said regulations shall be
available to any person upon request and payment of a
reasonable charge set by the Mayor.

(13,1975, 15-1983, 45-1984)

6-16-6 ERMIT

A. By regulation, the Board may require persons
preparing for any construction or modification of any new
source of air contaminant to obtain a permit £from the
Department prior to the construction or modification. Such
regulations may include requirements relating to prevention
of significant deterioration and to construction in
nonattainment areas; provided that such requirements shall
be no more stringent than but at least as stringent as
required under the Federal Act and regulations adopted
pursuant thereto.

B. Prior to the issuance of a permit, the
Department shall require the submission of plans, specifica-
tions, and other relevant information which it deems
necessary, including information the Department deems

necessary to ensure that regulations and standards under
this Ordinance, the Air Quality Control Regulations of the
Board, the Air Quality Control Act or the Federal Act are
not violated.

C. The Department may deny any application for a
permit if,

) ' 1. It ‘appears that the construction or
modification will not meet applicable regulations;
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2. The construction or modification will emit
a hazardous air pollutant or air contaminant in excess of a
federal standard of performance, or a regulation of the
Board;

3. It appears that the construction or
modification will cause or contribute to air contaminant
levels in excess of any national or state, or applicable

local, ambient air quality standards, or

4. Any other provision of the Air Quality
Control Act will be violated.

D. -The Department shall, within thirty days, review
any application submitted for completeness. If the applica-
tion is judged complete, a letter to that effect shall be
sent to the applicant. If the application 1is judged
incomplete, a letter shall be sent to the applicant stating
what additional information or points of clarification are
necessary to judge the application complete. The Department
shall, as soon as practicable but not to exceed one hundred
twenty days or one hundred eighty days if there is a hearing
after the filing of a complete application for a permit,
either grant, grant subject to conditions or deny the permit
for the construction or modification of a source.

E. This section does not authorize the Department .
to require the use of machinery, devices or equipment from a
particular manufacturer if +the federal standards of
performance, state regulations and permit conditions may be
met by machinery, devices or equipment otherwise available.

F. The Board may provide by regulation a schedule
of fees for permits, sufficient to cover the reasonable costs
of reviewing and acting upon any application for such permit
and the reasonable costs of implementing and enforcing the
terms and conditions of the permit, excluding any court
costs or other costs associated with an enforcement action.
Initial fees are to be paid at the time the application for
the permit is filed, and subsequent fees, if any, are to be
paid as determined by the Director. Fees collected, pursuant
to this section, shall be deposited in the General Fund of
the City of Albuquerque, if the application is for a new
source within the City, or in the General Fund of the County
of Bernalillo, if the application 1is for a new source
located outside the City, but within the County.

G. The issuance of a permit does not relieve any
person from the responsibility of complying with the

provisions of the Air Quality Control Act, this Ordinance
and any applicable regulations of the Board. Any conditions

4-1-89 Page 6-16-9

2 - p. 9





placed upon a permit by the Department shall be enforceable
to the same extent as a regulation of the Board.

H. If the Department denies a permit or grants the
permit subject to conditions, the Department must notify the

applicant by certified mail of the action taken and the
reasons therefor. If the applicant is dissatisfied with the’

action taken by the Department, he may request a hearing
before the Board. The request must be made in writing to
the Director of the Department within thirty days after
notice of the Department's action has been received by the
applicant. Unless a timely request for hearing is made, the
_decision of the Department shall be final.

I. If a timely request for hearing is made, the
Board shall hold a hearing within thirty days after receipt
of the request. The Department shall notify the applicant
by certified mail of the date, time and place of the
hearing. In the hearing, the burden of proof shall be upon
the applicant. The Board may designate a hearing officer to
take evidence in the hearing. Based upon the evidence
presented at the hearing, the Board shall sustain, modify or
reverse the action of the Department.

J. An applicant may appeal the decision of the
Board by filing with the court of appeals a notice of appeal
within thirty days after the date the decision is made. The
appeal must be on the record made at the hearing. The
applicant shall certify in his notice of appeal that
arrangements have been made with the Board for preparation
of a sufficient number of transcripts of the record of the
hearing on which the appeal depends to support his appeal to
the court, at the expense of the applicant, including two
copies which he shall furnish to the Board. Upon appeal,
the court of appeals shall set aside the decision of the
Board only if found to be:

(1) arbitrary, capricious or an abuse of
discretion;

(2) not supported by substantial evidence in
the record; or

(35 otherwise not in accordance with law.

K. The Board shall adopt such regulations as are
necessary to implement this section, including regulations
governing the deadlines for processing permit applications
and the public notice, comment period and public hearing, if

any, required prior to the issuance of a permit.
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L. The Department shall provide notice to the
Environmental Improvement Division of all permit applications
by any source which emits, or has a potential emission rate
of, one hundred tons per year or more of any regulated air
contaminant, including any source of fugitive emissions of
each regulated air contaminant at least sixty days prior to
the date on which construction or major modification is to
commence.

M. (1) Except as otherwise provided in Paragraph-
(2) of this subsection, the Department may specify conditions
to any permit granted under this section. Such conditions
may include:

(a) placement of individual emission limits
determined on a case-by-case basis on the source for which
the permit is issued, but such individual emission . limits
shall be only as restrictive as the’ more stringent of the
following:

1) the extent necessary to meet the
requirements of this Ordinance, the Air Quality Control Act
and the Federal Act; or

2) the emission rate specified in the
permit application;

(b) a requirement that such source install
and operate control technology, determined on a case-by-case
bagis, sufficient to meet the requirements, pertaining to
prevention of significant deterioration or to sources
locating in nonattainment areas, of this Ordinance, the Air
Quality Control Act and the Federal Act, and regulations
promulgated under such Ordinance and Acts;

(¢c) compliance with applicable federal
standards of performance; ' .

(d) imposition of reasonable restrictions
and limitations other than restrictions and 1limitations
relating to emission limits or emission rates; or

(e) any combination of the above.
(2) In the <case of a modification, the
requirements of Paragraph (1) of this subsection apply only
to the facility or facilities involved in such modification.

N. Persons constructing or modifying any new
source requiring a permit, which new source 1s within the

confines of the Board's jurisdiction under the Air Quality
4-1-89 Page 6-16-11

2 - p. 11





Control Act, must obtain a permit from the Department and
not from the Environmental Improvement Division.

(13-1975, 45-1984, 19-1989)

6-16-7  VARIANCES.

A. The Board may grant an individual variance from
the limitations prescribed under the Air Quality Control
Act, this Ordinance, any regulation of the Board, or any
permit condition whenever it is found, upon presentation of
adequate proof, that compliance with any part of the Air
Quality Control Act, this Ordinance, any regulation of the
Board, or any permit condition will result in arbitrary and
unreasonable taking of property or will impose an undue
economic burden upon any lawful business, occupation or
activity, and that the granting of the variance will not
result in a condition injurious to health or safety.

B. No variance shall be granted pursuant to this
section until the Board has considered the relative interests
of the applicant, other owners of property likely to be
affected by the discharges and the general public.

C. Any variance or renewal thereof shall be granted
within the requirements of subsection A of this section and
for time periods and under conditions consistent with the
reasons therefor, and within the following limitations:

1. If the wvariance is granted on the ground
that there is no practicable means known or available for
the adequate prevention, abatement or control of the air
pollution involved, it shall be only until the necessary

means for prevention, abatement or control become known and
available;

2. If the wvariance is granted on the grounds
that compliance with the particular requirement or require-
ments from which variance 1is sought will necessitate the
taking of measures which, because of their extent or cost,
must be spread over a con81derable period of time, it shall
be for a period not to exceed such reasonable time as, in
the view of the Board, is requisite for the taking of
necessary measures. A variance granted on the. ground
specified in this paragraph shall contain a timetable for
the taking of action in an expeditious manner and shall be
conditioned on adherence to the timetable, or

3. If the variance is granted on the ground
that it is justified to relieve or prevent hardship of a
kind other than that provided for in Paragraphs 1 and 2 of
this subsection, it shall be for not more than one year.

4-1-89 ’ Page 6-16-12
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D. Any person seeking a variance shall do so by
filing a petition for variance with the Director. The
Director shall promptly investigate the petition and make
recommendations to the Board as to the disposition thereof.
Upon receiving the recommendation of the Director, the Board
shall if the recommendation favors a variance, hold a public
hearing prior to the granting of any variance. If the Board
is opposed to the granting of any variance, then a hearing
shall be held upon the request of the petitioner, and in
such hearings the burden of proof shall be wupon the
petitioner.

(13-1975, 45-1985)

6-16-8 VARIANCES —- JUDICIAL REVIEW.

A. Any person to whom the Board denies a variance,
after a hearing, may appeal to the court of appeals. All
appeals shall be upon the record made at the hearing, and
shall be taken to the court of appeals within thirty days
after the Board's denial.

B. The procedure for perfecting an appeal to the
court of appeals under this section consists of the timely
filing of a notice of appeal, in the court of appeals, with
an attached copy of the regulation or permit condition from
which the variance was sought and denied, a copy of the
variance request and a copy of the Board's findings and
order, if any, denying the variance requested. The appellant
shall certify in his notice of appeal that arrangements have
been made with the Board for preparation, at the appellant's
expense, of a sufficient number of transcripts of the record
of the hearing on which the appeal depends, to support his
appeal to the court, including three copies which he shall
furnish to the Board. Such appeal shall be prosecuted in
the same manner as other civil cases.

C. Upon appeal, the court of appeals shall set
aside the Board's denial of the variance request only if
found to be:

(1) arbitrary, capricious or an abuse of
discretion;

(2) not supported by substantial evidence in
the record; or

(3) otherwise not in accordance with law.

D. The appellant may apply to the court of appeals
for a stay of enforcement of the Board's order pending the

4-1-89 Page 6-16-13
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determination of such appeal. The court of appeals ‘may,
upon hearing before the court and upon good cause shown,
grant such stay.

(13-1975, 45-1984)

~

6-16-9 R R .

Notwithstanding provisions of the Air Quality Control Act,
or any regulation of the Board, if the Director of the
department determines that any person is <causing or
contributing to air pollution of such characteristics and
~duration as to create an emergency which requires immediate
action to protect human health or safety, the Director of
the department shall order the person to reduce or cease
immediately the emission of air contaminants creating the
emergency condition. If the effectiveness of the order is
to continue beyond forty-eight hours, the Director of the
department shall file in the District Court, not later than
forty-eight hours after the date of the order, an action to
extend the effectiveness of the order.

(13-1975)

6-16-10 CONFIDENTIAL  INFORMATION  --  LIMITATIONS ON
REGULATIONS .

A. Any records or other information furnished to
or obtained by the Board or the Department concerning air
contaminant sources relating to processes or production
techniques unique to the owner or operator and relating to
the profits and costs of the owner or operator which have
not previously been released to the public are confidential
if specifically marked as confidential at the time such
items are submitted, and shall not be made a part of any
public record unless the person expressly agrees to its
publication. This does not limit the use of such records or
information in any civil or criminal action, subject to such
protection as the court may give, or prohibit the release of
information concerning the nature and amount of emissions
from any source.

B. The Air Quality Control Act and this Ordinance
do not,

1. Authorize the Board to make any regulation
with respect to any condition or quality of the outdoor
atmosphere if the condition or air quality 1level and its
effect are confined entifely within the boundaries of the
industrial or manufacturing property within which the air
contaminants are or may be emitted and public access 1is
restricted within such boundaries;

4-1-89 : Page 6-16-14
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2. Grant to the Board any jurisdiction or
authority affecting the relation between employers and
employees with respect to or arising out of any condition or
air quality level; or

3. Supersede or limit the applicability of any
law relating to industrial health, safety or sanitation.

(13-1975, 45-1984)

6-16-11 ENFORCEMENT.

A. If, as a result of investigation, the Department
has good cause to believe that any person is violating any
provision of the Air Quality Control Act, this Ordinance,
any regulation of the Board, any permit condition or any
emergency order of the Director and if the Department is
unable within a reasonable time to obtain voluntary
cooperation to prevent air pollution, the Department may
cause an action for injunction or other appropriate relief
to be filed in the District Court to secure the abatement of
the emission of air contaminants or compliance with the
provisions of the Air Quality Control Act, regulation,
permit condition or emergency order. ‘

B. In any action to enforce the provisions of any
City Ordinance adopted in accordance with the provisions of
the Air Quality Control Act, or this Ordinance, or to
enforce any regulation of the Board within the City, the
Board and the City shall be represented by the City Attorney.

C. In any action to enforce the provision of any
County Ordinance adopted in accordance with the Air Quality
Control Act or to enforce any regulation of the Board
outside the City, the Board and the County shall be
represented by the District Attorney. .

D. Any person who violates any of the provisions
of this Joint Air Quality Control Board Ordinance or any of
the Air Quality Control Regulations adopted in accordance
with the Joint Air Quality Control Board Ordinance shall be
deemed guilty of a misdemeanor and upon conviction thereof
shall be punished by a fine not exceeding three hundred
($300) dollars and/or imprisonment for a period not to
exceed ninety (90) days. Each day this ordinance is
violated shall be considered a separate offense.

(13-1975, 15-1983, 45-1984)
6-16-12 INSPECTION.

4-1-89 Page 6-16-15

2 - p. 15





Any employee of the department upon presentation of proper
departmental credentials,

A. Shall have at reasonable times, a right of entry
to, upon or through any premises in which an emission source
is located or in which are located any records required to
be maintained by regulations of the Board.

B. May at reasonable times have access to and copy
any records required to be established and maintained by
regulations of the Board, and

e C. Inspect any monitoring equipment or methods
required to be installed by regulations of the Board.

D. If premises described in A of this section are
unoccupied, a department employee shall first make a
reasonable effort to locate the owner or other person having
charge or control of the premises and demand entry.

E. If entry if refused, the Mayor shall proceed to
obtain a search warrant by filing a complaint made before
the Metropolitan Court or District Court upon oath or
affirmation. The complaint shall:

1. Set for the particular premises, or portion
thereof, sought to be inspected;

2. State that the owner or occupant of the
premises, or portion thereof, has refused entry;

3. State that inspection of the premises or
portion thereof is necessary to determine whether it

complies with the requirements of this ordinance;

4, Set forth the particulaf provisions of this
ordinance sought to be enforced;

5. Set forth any other reason necessitating
the inspection, including knowledge or ‘belief that a
particular condition exists in the premises, or portion
thereof, which constitutes a violation of this ordinance; and

6. State that the Mayor is authorized by the

City to make the inspection.
(13-1975, 15-1983)

6-16-13 ADDITIOMAL MEANS OF ENEOQORCEMENT.

As an additional means of enforcing the Air Quality Control
Act, this Ordinance, any regulation of the Board or any
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permit condition, the Board may accept a written assurance
of discontinuance of any act or practice deemed in violation
of the Air Quality Control Act, this Ordinance, any
regulation adopted pursuant thereto, or any perm1t condition
from any person engaging in, or who has engaged in, such act
or practice, signed and acknowledged by -the Board, the
Department and the party affected. Any such assurance shall
specify a time limit during which such discontinuance is to
be accompllshed So long as the party affected complies
with the provisions of the assurance of discontinuance, it
shall not be subject to the imposition of any fines or
penalties by the Board or the Department for the specific
act or practice covered by the assurance of discontinuance.
(13-1975, 45-1984)

6-16-14 DECLARATORY JUDGMENT ON REGULATIQNS.

In addition to any other remedy available, the validity or
appllcablllty of a regulation of the Board may be determined
in an action for a declaratory judgment in accordance with
the Air Quality Control Act.

(13-1975) -

6-16-15 NOTICE.

Copies of the results of investigations shall be .furnished
to the County Commission or Mayor as appropriate, when
enforcement action 1is contemplated. Before enforcement
proceedings are commenced in the District Court, advance
written notice thereof will be given to the County
Commission or Mayor as appropriate. Written notice of
hearlngs on the adoption of regulations or emission control
requirements or amendment or repeal thereof will be given to
the Mayor and County Commission.

(13-1975)
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PART 1: AIR QUALITY CONTROL BOARD

§ 9-5-1-1 SHORT TITLE.

Sections 9-5-1-1 et seq. may be cited as the “Joint
Air Quality Control Board Ordinance.”
('74 Code, § 6-16-1) (Ord. 13-1975; Am. Ord. 65-1993)

§ 9-5-1-2 DEFINITIONS.

As provided in the New Mexico Air Quality Control
Act, Sections 74-2-1 through 74-2-17 NMSA 1978
(hereinafter referred to as the "Air Quality Control Act),
the following definitions shall apply to terms used in
§§ 9-5-1-1 et seq.

AIR CONTAMINANT. Any substance, including
but not limited to any particulate matter, fly ash, dust,
fumes, gas, mist, smoke, vapor, microorganisms,
radioactive material, any combination thereof or any
decay or reaction product thereof.

AIR POLLUTION. The emission, except emission
that occurs in nature, into the outdoor atmosphere of
one or more air contaminants in quantities and of a
duration that may with reasonable probability injure
human health or animal or plant life or as may
unreasonably interfere with the public welfare, visibility
or the reasonable use of property.

BOARD. The Albuguerque-Bernalillo County Air
Quality Control Board created by §§ 9-5-1-1 et seq.

DEPARTMENT. The administrative agency of the
Albuquerque-Bernalillo County Air Quality Control
Board.

DIRECTOR. The administrative head of the
Department or his or her authorized representative.

EMISSION LIMITATION and EMISSION
STANDARD. A requirement established by the Board,
the Department, or pursuant to the federal Act that
limits the quantity, rate or concentration, or combination
thereof, of emissions of air contaminants on a
continuous basis, including any requirements relating to
the operation or maintenance of a source to assure
continuous reduction.

ENVIRONMENT DEPARTMENT. The Environ-
ment Department of the state.

1994 S-3 Repl.

FEDERAL ACT. The Federal Clean Air Act, 42
U.S.C. 7401 through 7642, its subsequentamendments
and successor provisions.

FEDERAL STANDARD OF PERFORMANCE.
Any standard of performance, emission limitation or
emission standard adopted pursuant to 42 U.S.C.
Section 7411 or 7412,

HAZARDOUS AIR POLLUTANT. An air
contaminant that has been classified as a hazardous air
pollutant pursuant to the Federal Act.

MANDATORY CLASS | AREA. Any of the
following areas in the state of New Mexico that were in
existence on August 7, 1977:

(1) National wilderness areas that exceed
5,000 acres in size; and

(2) National parks that exceed 6,000 acres
in size.

MAYOR. The Mayor or his or her authorized
representative.

MODIFICATION. Any physical change in, or
change in the method of operation of a source that
results in an increase in the Potential Emission Rate of
any Regulated Air Contaminant emitted by the source or
that results in the emission of any Regulated Air
Contaminant not previously emitted, but does not
include:

(1) A change in ownership of the source;

(2) Routine
replacement;

maintenance, repair or

(3) Installation of air pollution control
equipment and all related process equipment and
materials necessary for its operation, undertaken for the
purpose of complying with regulations adopted by the
board or pursuant to the Federal Act; or

(4) Unless previously limited by enforceable
permit conditions:

(a) Anincrease in the production rate,
if such increase does not exceed the operating design
capacity of the source;

(b) An increase in the hours of
operation; or
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(c) Use of an alternative fuel or raw
material i, prior to January 6, 1975, the source was
capable of accommodating such fuel or raw material,
or if use of an alternate fuel or raw material is caused
by any natural gas curtailment or emergency allocation
or any other lack of supply of natural gas.

NONATTAINMENT AREA. For any air
contaminant, an area that is designated
“nonattainment” with respect to that cortaminant
within the meaning of Section 107(d) of the Federal
Act.

PERSON. Anindividual, partnership, corporation,
association, the state or political subdivision of the
state or any agency, department, or instrumentality of
the United States and any of their officers, agents or
employees.

PLAN. Any and all parts of the state
implementation plant that pertain to the county that are
adopted by the Board for submittal by the Governor
of the state to the federal Environmental Protection
Agency pursuant to 42 U.S.C. Section 7410.

POTENTIAL EMISSION RATE. The emission rate
of a source at its maximum capacity in the absence of
air pollution control equipment that is not vital to
production of the normal product of the source or to
its normal operation; also defined by Board
regulations as “pre-controlled” emissions.

REGULATED AIR CONTAMINANT. Any air
contaminant, the emission or ambient concentration of
which is regulated pursuant to the Air Quality Control
Act or the Federal Act.

SIGNIFICANT DETERIORATION. Any increase in
the ambient concentrations of any air contaminant
above the levels allowed by the Federal Act or Federal
regulations for that air contaminant in the area within
which the increase occurs,

SOURCE. Any structure, building, equipment,
facility, installation or operation that emits or may emit
any air contaminant,

STANDARD OF PERFORMANCE. A requirement
of continuous emission reduction, including any
requirement relating to operation or maintenance of a
source to assure continuous emission reduction.

STATE IMPLEMENTATION PLAN. Any plan
submitted by the Governor of the state of New Mexico

to the federal Environmental Protection Agency
pursuant to 42 U.S.C. Section 7410.

(74 Code, § 6-16-2) (Ord. 13-1975; Am. Ord. 45-1984;
Am. Ord. 65-1993)

§ 9-5-1-3 JOINT AIR QUALITY CONTROL BOARD.

(A) In accordance with the New Mexico Air
Quality Control Act, a joint air quality control board
known as the Albuquerque-Bernalilo County Air
Quality Control Board is created. The Board shall
serve as a joint local authority acting on behalf of both
the city and the county. Within the exterior boundaries
of the county, the Board shall have authority and
jurisdiction to exercise the same functions pertaining to
air quality as the functions that have been delegated
by the Air Quality Control Act to the New Mexico
Environmental Improvement Board except any
functions reserved exclusively for the Environmental
Improvement Board.

(B) The membership and organization of the
Board shall be as described in this section.

(1) Members of the Board previously
appointed and serving at the time §§ 9-5-1-1 et seq,
are enacted shall continue serving their terms on the
Board. The length and termination date of their terms
of office shall not be affected by the passage of §§ 9-5-
1-1 et seq.

(2) The Board shall consist' of seven
members, four of whom shall be appointed by the
Mayor with the advice and consent of the City Council
and three of whom shall be appointed by the County
Commission.

(3) Members shall be appointed for
three-year terms. No member shall serve more than
two consecutive terms at a time. The positions on the
Board shall be staggered appointments so no more
than two city appointee’s terms expire in any single
year. Vacant positions shall be filed by individuals
appointed by the same authority that appointed the
outgoing member.

(4) Nominations and appointments to the
Board shall be made as follows:

(@ At least a majority of the
membership of the Board shall be individuals who
represent the public interest and meet the
requirements of the state and federal guidelines set

1994 S-3 Rep.





50 Albuquerque - Chapter 9: Health, Safety and Sanitation

forth in the New Mexico Air Quality Control Act, as
amended, and the federal Clean Air Act, 42 U.S.C.A.
Section 7401, et seq., as amended. Further, to the
extent that the requirement does not conflict with this
division (a), Board members will be selected for their
concerns about, and commitment to, the local ambient
air quality. Therefore, selections may be made from a
broad range of persons representing the public
interest and who are experienced or trained in
disciplines including natural sciences, humanities,
social studies, finance, medicine and health,
engineering or physics, law, law enforcement,
education, business and industry.

(b) No person employed on a full time
basis by either the city or the county shall be a
member of the Board. No elected city or county
official, and no member of the immediate family of any
elected city or county official shall be appointed to the
Board.

(c) City-appointed members shall be
residents of the city and county-appointed members
shall be residents of the county.

(d) A Board member may be removed
from office by the appointing authority if the member
has missed three consecutive meetings or has been
absent from more than 50% of the meetings during
any 12 consecutive meetings.

(e) Atleasttwo months beforea Board
member's term expires, the Department shall solicit a
recommended list of qualified members for the city
vacancy as suggested by the City Council and the
Department for consideration by the Mayor. The
County Commission will appoint its representatives to
the Board. The list shall include a brief biography
describing the qualifications of each candidate. From
the list, as modified or enlarged by the appointing
authority, appointments to the Board will be made.
Candidates appointed shall be notified in writing, and
the candidate must accept or reject the appointment
in writing. Unless a member retires or is removed,
each member shall serve until a successor has been
appointed.

(h If a vacancy occurs for reasons
other than expiration of a term, the Department shall
promptly utilize the procedure described in division (e)
above. Each vacancy shall be filled by the authority
that appointed the departing member. The
replacement member shall serve for the remainder of
the unexpired term.

(5) Four members present shall constitute
a quorum. A quorum shall be present for all matters
decided by a vote of the Board.

(6) Any action, order or decision of the
Board requires a simple majority vote of the members
present, except for adoption, amendment or repeal of
a Board regulation, in which case the concurrence of
four members shall be required.

(7) Al officers of the Board shall be elected
annually by the Board for one-year terms. No officer
shall serve in the same position for more than two
consecutive years at a time.

(8) The Board may adopt rules to governits
proceedings.

(C) The Board shall meet in public facilities with
public seating available. The Board shall meet monthly
if a quorum is available unless a meeting is
unnecessary or delayed for good reason. The Board
shall hold a minimum of six monthly meetings a year.
Special additional meetings may be held as needed.
Notice of time, place and agenda of meetings shall be
published according to the requirements of law.
Meetings, work sessions and hearings shall be open
to the public.

(D) The Director of the Department shall record
all transactions and proceedings of the Board and
shall perform the duties required by the Air Quality
Control Act. The Director is the custodian of all files
and records of the Board, and shall meet with the
Board but does not have a vote.

(E) Any member of the Board who has a conflict
of interest regarding a matter before the Board shall
disqualify himself or herself from the discussion and
shall abstain from the vote on such matter. A conflict
of interest means any interest which may yield, directly
or indirectly any monetary or other material benefit to
the Board member or the member's spouse or minor
child.

(F) TheCity Environmental Planning Commission
(EPC) and the County Planning Commission (CPC)
may appoint a member of the EPC and of the CPC,
respectively, to be liaisons to the Air Quality Control
Board. The EPC and CPC liaisons may attend Board
meetings and may participate in Board discussions,
but will not be members of the Board and will not
vote. The respective liaisons may communicate with
the Board and their respective planning commissions
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regarding air quality issues.
(74 Code, § 6-16-3) (Ord. 13-1975; Am. Ord. 45-1984:
Am. Ord. 65-1993)

§ 8514 DUTIES AND POWERS OF BOARD.

(A) The Board, in accordance with the Air
Quality Control Act, shall prevent or abate Air Pollution
within the city and county,

(8) The Board shall:

(1) Adopt, promulgate, publish, amend and
repeal regulations consistent with the Air Quality
Control Act and §§ 9-5-1-1 et seq. to attain and
maintain national ambient air quality standards and
prevent or abate air pollution, including regulations
prescribing air standards, within the geographic area
of the Board's jurisdiction, or any part thereof; and

(2) Adopt a plan for the regulation, control,
prevention or abatement of Air Pollution, recognizing
the differences, needs, requirements and conditions
within the county or any part thereof.

(C) Regulations adopted by the Board may:

(1) Include regulations to protect visibility in
Mandatory Class | Areas, to prevent significant
deterioration of air quality and to achieve national
ambient air quality standards in nonattainment areas,
provided that such regulations:

(@) shall be no more stringent than but
at least as stringent as required by the Federal Act
and federal regulations pertaining to visibility
protection in Mandatory Class | Areas, pertaining to
prevention of significant deterioration and pertaining to
nonattainment areas; and

(b) Shall be applicable only to sources
subject to such regulation pursuant to the Federal Act;

(2) Prescribe standards of performance for
Sources and Emission Standards for Hazardous Air
Pollutants that, except as provided in division (3)
below:

(@) Shallbe no more stringent than but
at least as stringent as required by federal standards
of performance; and

(b) Shall be applicable only to sources

subject to such federal standards of performance;

(3) Include regulations governing emissions
from solid waste incinerators that shall be as least as
stringent as, and may be more stringent than, any
applicable federal emission limitations;

(4) Require notice to the Department of the
intent to introduce or allow the introduction of an air
contaminant into the air within the geographical area of
the Board's jurisdiction; and

(5) Require any person emitting any air
contaminant to:

(@) Install, use and maintain emission
monitoring devices;

(b) Sample emissions in accordance
with methods and at locations and intervals as may be
prescribed by the Board:;

(c) Establish and maintain records of
the nature and amount of emissions;

(d) Submitreportsregardingthe nature
and amounts of emissions and the performance of
emission control devices; and

(e) Provide any other reasonable
infformation relating to the emission of air

contaminants.

(D) Any regulation adopted under this section
shall be consistent with federal law, if any, relating to
control of motor vehicle emission.

(E) Inmaking its regulations, the Board shall give
weight it deems appropriate to all facts and
circumstances, including but not limited to:

(1) Character and degree of injury to or
interference with health, welfare, visibility and property;

(2) The public interest, including the social
and economic value of the Sources and subjects of air
contaminants; and

(3) Technical practicability and economic
reasonableness of reducing or eliminating air
contaminants from the Sources involved and previous
experience with equipment and methods available to
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control the air contaminants involved.
(74 Code, § 6-16-4) (Ord. 13-1975; Am. Ord. 45-1984;
Am. Ord. 65-1993)

§ 9-5-1-5 DUTIES AND POWERS OF THE
DEPARTMENT.

The Department shall:

(A) Administer and enforce the provisions of the
Air Quality Control Act, §§ 9-5-1-1 et seq. and any
regulations adopted pursuant thereto and any other
laws relating to Air Pollution applicable within the city
and the county. The staff for the Board shall be
provided by the city. The Department shall perform,
within the boundaries of the county, all functions
delegatedto the New Mexico Environment Department
under the Act, except for the duties and powers
reserved exclusively for the Environment Department.

(B) Develop facts and make investigations and
studies consistent with the Air Quality Control Act and
§§ 9-5-1-1 et seq., and in connection therewith, enter
at all reasonable times in or upon any private or public
property, except private  residences, that the
Department has reasonable cause to believe is or will
become a source of air contaminants contributing to
air poliution and require the production of information
relating to emissions that cause or contribute to air
pollution. The results of any such investigations shall
be reduced to writing i any enforcement action is
contemplated, and a copy thereof shall be furnished
to the owner or occupant of the premises before the
action is filed.

(C) Institute legal proceedings to compel
compliance with the Air Quality Cortrol Act, §§ 9-5-1-1
et seq., or any regulation of the Board.

(D) Encourage and make every reasonableeffort
to obtain voluntary cooperation by the owner or
occupants to preserve, restore or improve air purity.

(E) Consult with any person proposing to
construct, install or otherwise acquire an air
comaminant source, device, system or control
mechanism concerning the efficiency of the device,
system, or mechanism or the air pollution problem that
may be related to the source, device, system or
mechanism, provided that consuftation shall not relieve
any Person from compliance with the Air Quality
Control Act, §§ 9-5-1-1 et seq., regulations in force,
pursuant thereto, or any other provision of law.
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(F) Establish a small business stationary source
technical and environmental compliance assistance
program, consistent with the provisions of Section 507
of the Federal Act.

(G) Accept, receive and administer grants or
other funds or gifts from public and private agencies,
including the federal government or from any person.

(H) Classify and record air contaminant sources
that in its judgment, may cause or contribute to air
pollution, according to levels and types of emissions
and other characteristics that relate to air pollution,
provided that classifications may be for application to
the county as a whole or to any designated area of the
city or county, and shall be made with special
referenceto the effects on health, economic and social
factors and physical effects on property.

() Develop and present to the Board a Plan for
the regulation, control, prevention or abatement of air
poliution, recognizing the differences, needs,
requirements and conditions in the different portions of
the geographical area of the Department's
responsibility as established by §§ 9-5-1-1 et seq.
(74 Code, § 6-16-5) (Ord. 65-1993)

§ 9-5-1-8 ADOPTION OF REGULATIONS; NOTICE
AND HEARING.

(A) Any person may recommend or propose
regulations to the Board for adoption. The Board
shall determine whether to hold a hearing within 60
days of submission of a proposed regulation.

() No regulation or emission control
requirement shall be adopted until after a public
hearing by the Board. As used in this section,
REGULATION includes any amendment or repeal
thereof.

(C) Notice of hearing shall be given at least 30
days prior to the hearing date and shall state the
subject, the time and the place of the hearing and the
manner in which interested persons may present their
views. The notice shall also state where interested
persons may secure copies of any proposed
regulation or air quality standard. The notice shall be
published in a newspaper of general circulation in the
city and county. Reasonable effort shall be made to
give notice to all persons who have made a written
request to the Board for advance notice of its
hearings.
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(D) At the hearing, the Board shall allow all
interested persons reasonable opportunity to submit
data, views or arguments orally or in writing and to
examine witnesses testifying at the hearing. Any
person heard or represented at the hearing shall be
given written notice of the action of the Board.

(E) The Board may designate a hearing officer
to take evidence in the hearing.

(F) No regulation or emission control
requirement adopted by the Board shall become
effective until 30 days after its filing under the State
Rules Act, Sections 14-3-24, 14-3-25, 14-4-1 through
14-4-9 NMSA 1978,

(G) A copy of adopted air quality control
regulations shall be on file in the office of the City
Clerk and shall be available for inspection by the
public during regular business hours. Copies of the
regulations shall be available to any person upon
request and payment of a reasonable charge set by
the Mayor.

(74 Code, § 6-16-6) (Ord. 13-1975; Am. Ord. 45-
1984; Am. Ord. 65-1993)

§ 9-5-1-7 PERMITS; APPEALS; FEES,
(A) By regulation, the Board shall require:

(1) Any person intending to construct or
modify any source, except as otherwise specifically
provided by regulation, to obtain a construction permit
from the Department prior to such construction or
modification; and

(2) Any person intending to operate any
source for which an operating permit is required
pursuant to the 1990 amendments to the Federal Act,
except as otherwise specifically provided by
regulation, to obtain an operating permit from the
Department.

(B) Regulations adopted by the Board shall
include at least the following provisions:

(1) Requirements for the submission of
relevant information, including but not limited to
information the Department deems necessary to
ensure that regulations and standards under
§§ 9-5-1-1 et seq., the Air Quality Control Act or the
Federal Act will not be violated.

(2) Specification of the deadlines for
processing permit applications; provided, the deadline
for a final decision by the Department on a
construction permit application may not exceed:

(@) One hundred and eighty days after
the application is determined to be complete, if the
application is not affected by requirements for
prevention of significant deterioration; or

(b) Two hundred and forty days after
the application is determined to be complete, if the
application is affected by requirements for prevention
of significant deterioration;

(3) Specification of the public notice,
comment period and public hearing, if any, required
prior to the issuance of a permit, provided the permit
regulations adopted include provisions requiring that
notice be given to the New Mexico Environment
Department of all applications by any source that
emits, or has a Potential Emission Rate of 100 tons per
year or more of any Regulated Air Contaminant,
including any source of fugitive emissions of any
Regulated Air Contaminant, at least 60 days prior to
the date on which construction or major modification
is to commence;

(4) - A schedule of construction permit fees
sufficient to cover:

(@) The reasonable costs of reviewing
and acting upon any application for such permit; and

(b) The reasonable costs of
implementing and enforcing the terms and conditions
of the permit, excluding any court or other costs
associated with an enforcement action.

(5) A schedule of emission fees consistent
with the provisions of Section 502(b)(3) of the 1990
amendments to the Federal Act;

(6) Specification of the maximum length of
time for which a permit shall be valid, provided that for

an operating permit, such period may not exceed five
years, and

(7) For an operating permit only:

(@) Provisions, consistentwith Sections
502(b) and 505(b) of the Federal Act, that require:

1. Noticeto and review and com-
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ment by the United States Environmental Protection
Agency (EPA); and

2. If the Department receives
notice of objection from the United States
Environmental Protection Agency before the operating
permit is issued, the Department shall not issue the
permit unless the permit is revised and issued
pursuant to Section 505(c) of the Federal Act;

(b) Provisions governing renewalofthe
operating permit; and

(c) Specification of the conditions
under which the operating permit may be terminated,
modified or revoked and reissued prior to the
expiration of the term of the operating permit.

(C) The Department may deny any application
for:

(1) A construction permit if it appears that
the construction or modification will not meet
applicable requirements of §§ 9-5-1-1 et seq., the Air
Quality Control Act, the federal Act or any regulation
adopted pursuant thereto or

(2) An operating permit if:

(a) The source for which the permit is
sought will emit a hazardous air pollutant or any air
contaminart in excess of a federal standard of
performance or a regulation of the Board,

(b) It appearsthatthe source for which
the permit is sought will cause or contribute to air
contaminant levels in excess of any national, state or
applicable local ambient air quality standard; or

(c) Any other provision of §§ 9-5-1-1 et
seq. and the Air Quality Control Act or the Federal Act
will be violated.

(D) The Department may specify conditions to
any permit granted under this section, including:

(1) Foraconstruction permtt, a requirement
that such source install and operate control
technology, determined on a case-by-case basis,
sufficient to meet the requirements of §§ 9-5-1-1 et
seq., the Air Quality Control Act, the Federal Act or
any regulations promulgated pursuant thereto; and

(2) For an operating permit:
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(@ Imposition of, individual emission
limits, determined on a case-by-case basis, but only as
restrictive as necessary to meet the requirements of
the Air Quality Control Act and the Federal Act or the
emission rate specified in the operating permit
application, whichever is most stringent;

(b) Compliance with applicable federal
standards of performance;

(c) Imposition of reasonable
restrictions and limitations not relating to emission
limits or emission rates; or

(d) Any combination of the conditions
listed above.

(E) This section does not authorize the
Department to require the use of machinery, devices
or equipment from a particular manufacturer i the
federal standards of performance, regulations of the
Board and permit conditions may be met by
machinery, devices or equipment otherwise available.

(F) The issuance of a construction or operating
permit does not relieve any person from the
responsibility of complying with the provisions of the
Air Quality Control Act, §§ 9-5-1-1 et seq. or any
applicable regulations of the Board. Any conditions
placed upon a permit by the Department shall be
enforceable to the same extert as a regulation of the
Board.

(G) Any person who participated in a permitting
action before the Department shall be notified by the
Department of the action taken by the Department and
the reasons for the action. Notification of the applicant
shall be by certified mail.

(H) Any person who participated in a permitting
action before the Department and who is adversely
affected by such permitting action may file a petition
for hearing before the Board. The petition shall be
made in writing to the Board within 30 days from the
date notice is given of the Department's action.
Unless a timely request for hearing is made, the
decision of the Department shall be final.

() If atimely petition for hearing is made, the
Board shall hold a hearing within 90 days after receipt
of the petition. The Board shall notify the petitioner and
the applicant or permittee, if other than the petitioner,
by certified mail of the date, time and place of the
hearing. If the subject of the petition is a permitting
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action deemed by the Board to substantially affect the
public interest, the Board shall ensure that the, public
receives notice of the date, time and place of the
hearing. The public in such circumstances shall also
be given a reasonable opportunity to submit data,
views or arguments orally or, in writing and to examine
witnesses testifying at the hearing. Any person
submitting data, views or arguments orally or in writing
shall be subject to examination at the hearing.

(J) The Board may designate a hearing officer
to take evidence in the hearing. All hearings shall be
recorded.

(K) The burden of proof shall be upon the
petitioner. Based upon the evidence presented at the
hearing, the Board shall sustain, modify or reverse the
action of the Department.

(L) Notwithstanding any other provision of law,
and subject to the provisions of Section 74-2-4 NMSA
1978, a final decision on a permit by the Department,
the Board or the court of appeals that a new source
will or will not meet applicable local, state and federal
air poliution standards and regulations shall be
conclusive and is binding on every city, county and
state agency, and as an issue before any such agency
shall be deemed resolved in accordance with that final
decision.

(M) Fees collected pursuant to this section shall
be deposited in a fund created pursuant, to Section
74-2-16 NMSA 1978 if collected pursuant to a permit
regulation adopted by the Board pursuant to this
section.

(74 Code, § 6-16-7) (Ord. 13-1975; Am. Ord. 45-1 984;
Am. Ord. 65-1993)

§ 8-5-1-8 VARIANCES.

(A) The Board may grant an individual variance
from the limitations prescribed under the Air Quality
Control Act, §§ 9-5-1-1 et seq., any regulation of the
Board, or any permit condition imposed by the
Department whenever it is found, upon presentation of
adequate proof:

(1) That compliance with any part of the Air
Quality Conttrol Act, §§ 9-5-1-1 et seq., any regulation
of the Board, or any permit condition will:

(@) Resut in an arbitrary and
unreasonable taking of property; or

(b) Impose anundue economicburden
upon any lawful business, occupation or activity; and

(2) That the granting of the variance will not:

(@) Resutt in a condition injurious to
health or safety; or

(b) Cause or contribute to an air
contaminant level in excess of any primary national
ambient air quality standard.

(B) No variance shall be granted pursuant to this
section until the Board has considered the relative
interests of the applicant, other owners of property
likely to be affected by the discharges and the general
public.

(C) Any variance or renewal thereof shall be
granted within the requirements of Subsection A of this
section and for time periods and under conditions
consistent with the reasons therefor, and within the
following limitations:

(1) i the variance is granted on the ground
that there are no practicable means known or available
for the adequate prevention, abatement or control of
the air pollution involved, it shall be only until the
necessary means for prevention, abatement or control
become known and available;

(2) If the variance is granted on the ground
that compliance with the particular requirement or
requirements from which variance is sought will
necessitate the taking of measures that, because of
their extent or cost, must be spread over a
considerable period of time, it shall be for a period not
to exceed such reasonable time as, in the view of the
Board, is requisite for the taking of the necessary
measures. A variance granted on the ground
specified in this division (2) shall contain a timetable for
the taking of action in an expeditious manner and shall
be conditioned on adherence to the timetable; or

(3) I the variance is granted on the ground
that it is justified to relieve or prevent hardship of a
kind other than that provided for in divisions (1) and
(2) of this division (C), it shall be for not more than one
year.

(D) Any person seeking a variance shall do so
by filing a petition for variance with the Director. The
Director shall promptly investigate the petition and
make a recommendation to the Board as to the
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disposition of the petition.

(E) Upon receiving the recommendation of the
Director on the variance, the Board shall:

(1) If the recommendation of the Director
favors a variance, hold a public hearing prior to the
granting of any variance; and

(2) If the Director is opposed to the
granting of the variance, hoid a hearing only upon the
request of the petitioner.

(F) In the hearing, the burden on proof shall be
upon the petitioner.
(‘74 Code, § 6-16-8) (Ord. 13-1975; Am. Ord. 45-1984;
Am. Ord. 65-1993)

§ 9-5-1-89 JUDICIAL REVIEW; ADMINISTRATIVE
ACTIONS.

(A) Any person adversely affected by an
administrative action taken by the Board or the
Director may appeal to the Court of Appeals. All
appeals shall be upon the record made at the hearing
and shall be taken to the Court of Appeals within 30
days following the date of the action being appealed.

(B) For appeals of regulations, the date of the
action shall be the date of the filing of the regulation
by the Board pursuant to the State Rules Act, Sections
14-3-24, 14-3-25, 14-4-1 through 14-4-9 NMSA 1978.

(C) Upon appeal, the Court of Appeals shall set
aside the action only if found to be:

(1) Arbitrary, capricious or an abuse of
discretion,

(2) Not supported by substantial evidence
in the record; or

(3) Otherwise not in accordance with law.

(D) After a hearing and a showing of good

cause by the appellant, a stay of the action being
appealed may be granted:

(1) By the Board or the Director, whichever
took the action being appealed; or

(2) Bythe Court of Appeals if the Board
or the Director denies a stay or fails to act upon an
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application for a stay within 60 days after receipt of the
application.

(74 Code, § 6-16-9) (Ord. 13-1975;Am. Ord. 45-1984;
Am. Ord. 65-1993)

§ 9-5-1-10 EMERGENCY POWERS OF THE
DIRECTOR.

(A) Notwithstanding any other provision of the
Air Quality Control Act, §§ 9-5-1-1 et seq,, or any
regulation of the Board, i the Director of the
Department determines that a source or combination
of sources presents an imminent and substantial
endangerment to the public health or welfare or to the
environment, the Director may bring suit in the District
Court for the county to restrain immediately any
person causing or contributing to the alleged air
poliution to stop the emission of air contaminants
causing or contributing to such air poliution or to take
such other action as may be necessary.

() ¥ it Is not practicable to assure prompt
protection of the public health or welfare or the
environment by commencement of a civil action, the
Director may issue orders necessary to protect the
public health or welfare or the environment. An order
shall be effective for a period of not more than 24
hours, unless the Director brings a civil action before
the expiration of the 24 hours. If the Director brings an
action within that time, the order shall be effective
thereafter for 48 hours or for such longer period as
may be authorized by the court pending iitigation.
(74 Code, § 6-16-10) (Ord. 13-1975;Am Ord. 65-1993)

§ 9-5-1-11 CONFIDENTIAL INFORMATION.

(A) Any records, reports or information obtained
under the Air Quality Control Act or §§ 9-5-1-1 et seq.
by the Board or the Department shall be available to
the public, except that upon a satisfactory showing by
any person to the Director or the Board that records,
reports or information, except emission data, or
particular parts thereof, to which the Director or the
Board has access under the Air Quality Control Act, if
made public would divuige confidential business
records or methods or processes entitled to protection
as trade secrets of that person, the Director or
the Board, as applicable, shall consider such
record, report or information, or particular portion
thereof, confidential in accordance with the provisions
of Section 14-2-1 NMSA 1978 and 18 U.S.C.
Section 1905, except that such record, report or other
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information may be disclosed:

(1) To other officers, employees or
authorized representatives of the Department or the
Board concerned with carrying out the Alr Quality
Control Act;

() To officers, employees or authorized
representatives of the United States Environmental
Protection Agency concerned with carrying out the
Federal Act; or

(3) Whenrelevant, in any proceeding under
the Air Quality Control Act or the Federal Act.

(B) The Board shall adopt regulations to
implement this section, including regulations specifying
those business records entited to treatment as
confidential records.

(74 Code, § 6-16-11) (Ord. 13-1975; Am. Ord.
45-1984; Am. Ord. 65-1993)

§ 8-5-1-12 LIMITATIONS ON REGULATIONS.
Sections 9-5-1-1 et seq. do not:

(A) Authorize the Board to make any regulation
with respect to any condition or quality of the outdoor
astmosphere if the condition or air quality level and its
effect are confined entirely within the boundaries of the
industrial or manufacturing property within which the
alr contaminants are or may be emitted and public
access is restricted within such boundaries.

(B) Grant to the Board any jurisdiction or
authortty affecting the relation between employers and
employees with respect to or arising out of any
condition of air quality; or

(C) Supersedeor limit the applicability of any law
relating to industrial health, safety or sanitation.
(74 Code, § 6-16-12) (Ord. 13-1975; Am. Ord.
45-1984; Am. Ord. 65-1993)

§ 8-5-1-13 LOCAL AIR QUALITY PERMIT FUND
ESTABLISHED.

(A) Pursuant to Section 74-2-16 NMSA 1978 and
§§ 9511 et seqg, an Environmental Health
Department air quality permit fund is established.

(B) Alifees collected by the Department shall be
deposited in the fund created in division (A) above,
and shall be used by the city only for the purpose of
paying the reasonable costs of funding the
department's performance of the following permitting
functions required by the Federal Clean Air Act
Amendments of 1990 as follows:

(1) Reviewing and acting upon any
application for a permit;

(2) If the owner or operator receives a
permit, implementing and enforcing the terms and
conditions of such permit, not including any court
costs or other costs associated with any enforcement
action;

(3) Emissions and ambient monitoring;

(4) Preparing generally
regulations or guidance;

applicable

(5) Modeling, analysis and demonstration;
and

(6) Preparing inventories and tracking
emissions.
(74 Code, § 6-16-18) (Ord. 65-1993)

§ 9-5-1-14 INSPECTION.

The Director or an authorized representative,
upon presentation of Departmental credentials:

(A) Shall have a right of entry to, upon or
through any premises on which an emission source is
located or on which any records required to be
maintained by regulations of the Board or by any
permit condition are located; and

(B) May at reasonable times:

(1) Have access to and copy any records
required to be established and maintained by
regulations of the Board or any permit condition: and

(2) Inspect any monitoring equipment and
method required by regulations of the Board or by any
permit condition; and

(8) Sample any emissions that are required
to be sampled pursuant to regulation of the Board or
any permit condition,
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(C) If premises described in divisions (A) or (B)
above are unoccupied, a Department employee shall
first make a reasonable effort to locate the owner or
other person having charge or control of the premises
and demand entry.

(D) If entry is refused, the Mayor shall proceed
to obtain a search warrant by filing the documents and
following the procedures required by the Metropolitan
Court or District Court. The sworn statement filed in
conjunction with the application for the search warrant
or order shall:

(1) Set forth the particular premises, or
portion thereof, sought to be inspected;

(2) Statethat the owner or occupant of the
premises or portion thereof, has refused entry;

(3) State that inspection of the premises or
portion thereof is necessary to determine whether it
complies with the requirements of §§ 9-5-1-1 et seq.;

(4) Set forth the particular provisions of
§§ 9-5-1-1 et seq. sought to be enforced,

(5) Setforth any other reason necessitating
the inspection, including knowledge or belief that a
particular condition exists in the premises, or portion
thereof, which constitutes a violation of §§ 9-5-1-1 et
seq.; and

(6) State that the Mayor or the Mayor's
designated representative is authorized by the city to
make the inspection.

(74 Code, § 6-16-15) (Ord. 13-1975; Am. Ord.
15-1983; Am. Ord. 65-1993)

§ 9-5-1-15 REPRESENTATION OF THE
DEPARTMENT, THE CITY AND THE COUNTY.

In any court action to enforce the provisions of
the Air Quality Control Act, §§ 9-5-1-1 et seq. or any
regulation, permit condition or emergency order
adopted, imposed or issued pursuant thereto:

(A) The city and the Department shall be
represented by the City Attorney; and

(8) The County or City Attorney shall be

represented by the District Attorney.
(74 Code, § 6-16-14B) (Ord. 65-1993)
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§ 9-5-1-98 VIOLATIONS; COMPLIANCE ORDERS;
FIELD CITATIONS.

(A) Whenever, on the basis of any information,
the Mayor determines that any person has violated or
is violating any requirement, or prohibition of the Air
Quality Control Act, §§ 9-5-1-1 et seq., any regulation
promuigated pursuant to §§ 9-5-1-1 et seq,, or any
condition of a permit issued pursuant thereto, the
Mayor may:

(1) Issue a compliance order stating with
reasonable specificity the nature of the violation and
requiring compliance immediately or within a specified
time period or assessing a civil penalty for any past or
current violation, or both; or

(2) Commence a civil action in district court
for appropriate relief, including a temporary or
permanent injunction.

(B) Any order issued pursuant to division (A)
above may include a suspension or revocation of any
permit, or portion thereof, issued by the Mayor. Any
penalty assessed in the order shall not exceed $15,000
per day of noncompliance for each violation.

(C) Any order issued pursuant to division (A)
above shall become final unless, no later than 30 days
after the order is served, the person named therein
submits a written request to the Director for a public
hearing. Upon such request, the Director shall
promptly conduct a public hearing. The Director shall
appoint an independent hearing officer to preside over
the public hearing. The hearing officer shall make and
preserve a complete record of the proceedings and
forward the hearing officer's recommendation based
thereon to the Director, who shall make the final
decision.

(D) The Board may adopt a field citation
program through regulations establishing appropriate
minor violations for which field citations assessing civil
penalties not to exceed $1,000 per day of violation
may be issued by officers or employees of the
Department as designated by the Mayor. The
program will be implemented by the Department.

(E) Any person to whom a field citation is issued
pursuant to division (D) above may, within a
reasonable time as prescribed by regulation by the
Board, elect to pay the penalty assessment or to
request a hearing by the issuing agency on the field
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citation. If arequest for hearing is not made within the
time specified in the regulation, the penalty
assessment in the field citation shall be final.

(F) Payment of a civil penalty required by a fleld
citation Issued pursuant to division (D) above shall not
be a defense to further enforcement by the
Department to correct a violation or to assess the
maximum statutory penalty pursuant to other
authorities in the Air Quality Control Act or §§ 9-5-1-1
et seq. if the violation continues.

(G) In determining the amount of any penalty to
be assessed pursuant to this section, the Director or
the Individual Issuing a field citation shall take into
account the seriousness of the violation, any
good-faith efforts to comply with the applicable
requirements and other relevant factors.

(H) Inconnection with any proceeding under this
section, the Director may issue subpoenas for the
attendance and testimony of witnesses and the
production of relevant papers, books and documents
and may adopt rules for discovery procedures.

() Penalties collected pursuant to an
administrative order or a field citation shall be
deposited in the city or the county general fund, as
applicabie.

('74 Code, § 6-16-13) (Ord. 65-1993)

§ 9-5-1-99 PENALTY.

(A) Civil Penalty. Any person who violates any
provision of the Air Quality Control Act, §§ 9-5-1-1 et
seq., any regulation of the Board or any permit
condition or emergency order adopted or issued
pursuant to the Air Quality Control Act or §§ 9-5-1-1 et
seq. may be assessed a civil penalty not to exceed
$15,000 for each day during any portion of which a
violation occurs.

(B) Criminal Penatties.

(1) Any personwho knowingly commits any
violation of §§ 9-5-1-1 et seq. or a regulation of the
Board which is not described as a felony in Section
74-2-14.C or 74-2-14.D NMSA 1978 is gullty of a
misdemeanor and shall be sentenced in accordance
with the provisions of Section 31-19-1 NMSA 1978.

(2) Any person who knowingly makes any
false statement, representation or certification in any
application, record, report, plan or other document
filed or required to be maintained under the Air Quality

Control Act or who faisifies, tampers with or knowingly
renders inaccurate any monitoring device or method
to be maintained under the Air Quality Control Act or
§§ 9-5-1-1 et seq. or regulation adopted pursuant
thereto is guilty of a petty misdemeanor and shall,
upon conviction, be punished by a fine of not more
than $10,000, per day for each violation, or by
imprisonment for not more than six months, or by
both.

(74 Code, §§ 6-16-14A; 6-16-17) (Ord. 65-1993; Am.
Ord. 23-1996)

PART 2: AIR POLLUTION TRAFFIC CONTROL

§ 8-5-2-1 SHORT TITLE.

Sections 9-5-2-1 et seq. may be cited as the “Air
Poliution Traffic Control Ordinance.”
(74 Code, § 6-21-1) (Ord. 11-1975)
Cross-reference;

Traffic code, see Chapter 8

§ 9-5-2-2 DEFINITIONS.

For the purpose of §§9-5.2-1 et seq., the
following definitions shall apply unless the context
clearly indicates or requires a different meaning.

DIRECTOR. The Director of the Department of
Environmental Health of the city.

EMERGENCY VEHICLE. Any motor vehicle of the
Fire Department, state or local police or sheriff's
department, any ambulance and any motor vehicle of
any federal, state or local governmental body or any
public service corporation provided that such vehicle
is properly designated and operated as an emergency
vehicle in accordance with applicable laws and
regulations pertaining to emergency vehicles.

ENTRANCE RAMP. A pubiic thoroughtare on
which traffic Is limited to one-way traffic entering onto
any interstate highway.

EXIT RAMP. A pubiic thoroughtare on which
traffic is limited to one-way traffic exiting from any
interstate highway.

INTERSTATE HIGHWAY. Any limited access
highway which is a part of the Federal Interstate
Highway System.
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PART 1: AIR QUALITY CONTROL BOARD
[6-16-1] § 9-5-1-1 SHORT TITLE.
[Fhis-erdinance] Sections 9-5-1-1 et seq. may be cited as the “Joint Air Quality
Control Board Ordinance.”
(‘74 Code, § 6-16-1) (Ord. 13-1975; Am. Ord. 65-1993)
[6-16-2] § 9-5-1-2 DEFINITIONS.
As provided in the New Mexico Air Quality Control Act, Sections 74-2-1 through 74-

2-17 NMSA 1978 (hereinafter referred to as the “Air Quality Control Act”), the
following definitions shall apply to terms used in [this-ordinanee] §§ 9-5-1-1 et seq.

[A#] AIR CONTAMINANT. [Means] Any substance, including but not limited to
any particulate matter, fly ash, dust, fumes, gas, mist, smoke, vapor, microorganisms,
radioactive material, any combination thereof or any decay or reaction product thereof.

[B] AIRPOLLUTION. [Means] The emission, except [as-such] emission that
occurs in nature, into the outdoor atmosphere of one or more air contaminants in [sueh]
quantities and of a duration [as] that may with reasonable probability injure human health
or animal or plant life or as may unreasonably interfere with the public welfare, visibility
or the reasonable use of property.

[€] BOARD. [Means] The Albuquerque-Bernalillo County Air Quality Control
Board created by [this-erdinance] §§ 9-5-1-1 et seq.

[E] DEPARTMENT. [Means] The administrative agency of the Albuquerque-
Bernalillo County Air Quality Control Board.

[F] DIRECTOR. [Means] The administrative head of the Department or his or her
authorized representative.

[6] EMISSION LIMITATION and EMISSION STANDARD. [Means] A
requirement established by the Board, the Department, or pursuant to the federal Act
[hieh] that limits the quantity, rate or concentration, or combination thereof, of
emissions of air contaminants on a continuous basis, including any requirements relating
to the operation or maintenance of a source to assure continuous reduction.

AQD EXHIBIT
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ENVIRONMENT DEPARTMENT. The Environment Department of the state.

[f] FEDERAL ACT. [Means] The Federal Clean Air Act, 42 U.S.C. [Sections]
7401 through 7642, its subsequent amendments and successor provisions.

[¥] FEDERAL STANDARD OF PERFORMANCE. [Means] Any standard of
performance, emission limitation or emission standard adopted pursuant to 42 U.S.C.
Section 7411 or 7412.

(k] HAZARDOUS AIR POLLUTANT. [Means] An air contaminant [ whieh] that
has been classified as a hazardous air pollutant pursuant to the Federal Act.

[E] MANDATORY CLASS I AREA. [Means] Any of the following areas in the
state of New Mexico [whieh] that were in existence on August 7, 1977:

(1) National wilderness areas [whieh] that exceed 5,000 acres in size; and
(2) National parks [whieh] that exceed 6,000 acres in size.

MAYOR. The Mayor or his or her authorized representative.

[M] MODIFICATION. [Means] Any physical change in, or change in the method
of operation of a source [whieh] that results in an increase in the Potential Emission Rate
of any Regulated Air Contaminant emitted by the source or [whieh] that results in the
emission of any Regulated Air Contaminant not previously emitted, but does not include:

(1) A change in ownership of the source;

(2) Routine maintenance, repair or replacement;

(3) Installation of air pollution control equipment and all related process
equipment and materials necessary for its operation, undertaken for the purpose of
complying with regulations adopted by the board or pursuant to the Federal Act; or

(4)  Unless previously limited by enforceable permit conditions:

(@) Anincrease in the production rate, if such increase does not exceed the
operating design capacity of the source;

(b) Anincrease in the hours of operation; or

() Use of an alternative fuel or raw material if, prior to January 6, 1975, the
source was capable of accommodating such fuel or raw material, or if use of an alternate
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fuel or raw material is caused by any natural gas curtailment or emergency allocation or
any other lack of supply of natural gas.

[N] NONATTAINMENT AREA. For any air contaminant, [means-any-federally
s%m}éafd{eﬁtha{—aiﬁem}mﬂ&ﬂﬂs—bemgexeeedeég] an area that is designated
“nonattainment” with respect to that contaminant within the meaning of Section 107(d) of
the Federal Act.

[©] PERSON. [Means-any] An individual, partnership, [firm;public-orprivate]
corporation, association, [trust-estate;] the state or political subdivision of the state or any

agency, [e%&nyeﬂaeﬂegaken&tyeﬂheﬂeg&ep;esaﬁ&ﬁve&;ageﬂﬂwasmgm]

department, or instrumentality of the United States and any of their officers, agents or
employees.

PLAN. Any and all parts of the state implementation plant that pertain to the county
that are adopted by the Board for submittal by the Governor of the state to the federal
Environmental Protection Agency pursuant to 42 U.S.C. Section 741 0.

[P] POTENTIAL EMISSION RATE. [Meass] The emission rate of a source at
its maximum capacity in the absence of air pollution control equipment [whieh] that is
not vital to production of the normal product of the source or to its normal operation; also
defined by Board regulations as “pre-controlled” emissions.

[Q] REGULATED AIR CONTAMINANT. [Means] Any air contaminant, the
emission or ambient concentration of which is regulated pursuant to the Air Quality
Control Act or the Federal Act.

[R] SIGNIFICANT DETERIORATION. [Means] Any increase in the ambient
concentrations of any air contaminant above the levels allowed by the Federal Act or
Federal regulations for that air contaminant in the area within which the increase occurs.

[S] SOURCE. [Means] Any structure, building, equipment, facility, installation or
operation [whieh] that emits or may emit any air contaminant.

[¥] STANDARD OF PERFORMANCE. [Means] A requirement of continuous
emission reduction, including any requirement relating to operation or maintenance of a
source to assure continuous emission reduction.

[J] STATE IMPLEMENTATION PLAN. [Means] Any plan submitted by the
Governor of the state of New Mexico to the federal Environmental Protection Agency
pursuant to 42 U.S.C. Section 7410.

(“74 Code, § 6-16-2) (Ord. 13-1975; Am. Ord. 45-1984; Am. Ord. 65-1993)

[6-16-3] § 9-5-1-3 JOINT AIR QUALITY CONTROL BOARD.





O 00 2O\ AWk -

(A) Inaccordance with the New Mexico Air Quality Control Act, a joint air quality
control board [te-be]known as the Albuquerque-Bernalillo County Air Quality Control
Board is [hereby] created. The [Metropolitan-Environmental Health-Advisory Board,
established-by the Metropolitan Environmental Health Advisory Board Ordinance,
Aﬂ«}eieé-i—?—R—Q—}-Q—M] Board shall serve as [the—beaquefq&e%emahHeQeaﬂt-y
majeﬂ%eﬁthe—Bea*d_eeﬁsnmte&arqaefum] a joint local authority acting on behalf of
both the city and the county. Within the exterior boundaries of the county. the Board
shall have authority and jurisdiction to exercise the same functions pertaining to air
quality as the functions that have been delegated by the Air Quality Control Act to the
New Mexico Environmental Improvement Board except any functions reserved

exclusively for the Environmental Improvement Board.

(B) The membership and organization of the Board shall be as described in this
section.

(1) Members of the Board previously appointed and serving at the time §§ 9-5-1-
1 et seq. are enacted shall continue serving their terms on the Board. The length and
termination date of their terms of office shall not be affected by the passage of §8§ 9-5-1-1

et seq.

(2)  The Board shall consist of seven members, four of whom shall be appointed
by the Mayor with the advice and consent of the City Council and three of whom shall be
appointed by the County Commission.

(3) Members shall be appointed for three-year terms. No member shall serve
more than two consecutive terms at a time. The positions on the Board shall be staggered
appointments so no more than two city appointee's terms expire in any single year.
Vacant positions shall be filled by individuals appointed by the same authority that
appointed the outgoing member.

(4)__Nominations and appointments to the Board shall be made as follows:

(a) At least a majority of the membership of the Board shall be individuals
who represent the public interest and meet the requirements of the state and federal
guidelines set forth in the New Mexico Air Quality Control Act, as amended, and the
federal Clean Air Act, 42 U.S.C.A. Section 7401, et seq., as amended. Further, to the
extent that the requirement does not conflict with this division (a), Board members will
be selected for their concerns about, and commitment to, the local ambient air quality.
Therefore, selections may be made from a broad range of persons representing the public
interest and who are experienced or trained in disciplines including natural sciences,
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humanities, social studies, finance, medicine and health, engineering or physics, law, law
enforcement, education, business and industry.

(b) _No person employed on a full time basis by either the city or the county
shall be a member of the Board. No elected city or county official, and no member of the
immediate family of any elected city or county official shall be appointed to the Board.

(c) _City-appointed members shall be residents of the city and county-
appointed members shall be residents of the county.

(d) A Board member may be removed from office by the appointing authority
if the member has missed three consecutive meetings or has been absent from more than
50% of the meetings during any 12 consecutive meetings.

(e) At least two months before a Board member's term expires, the
Department shall solicit a recommended list of qualified members for the city vacancy as
suggested by the City Council and the Department for consideration by the Mayor. The
County Commission will appoint its representatives to the Board. The list shall include a
brief biography describing the qualifications of each candidate. From the list, as
modified or enlarged by the appointing authority. appointments to the Board will be
made. Candidates appointed shall be notified in writing, and the candidate must accept or
reject the appointment in writing. Unless a member retires or is removed, each member
shall serve until a successor has been appointed.

(f) If a vacancy occurs for reasons other than expiration of a term. the
Department shall promptly utilize the procedure described in division (e) above. Each
vacancy shall be filled by the authority that appointed the departing member. The
replacement member shall serve for the remainder of the unexpired term.

(5)  Four members present shall constitute a quorum. A quorum shall be present
for all matters decided by a vote of the Board.

(6) _Any action, order or decision of the Board requires a simple majority vote of
the members present, except for adoption, amendment or repeal of a Board regulation, in
which case the concurrence of four members shall be required.

(7) __All officers of the Board shall be elected annually by the Board for one-year
terms. No officer shall serve in the same position for more than two consecutive years at
a time.

(8) The Board may adopt rules to govern its proceedings.

(C)  The Board shall meet in public facilities with public seating available. The
Board shall meet monthly if a quorum is available unless a meeting is unnecessary or
delayed for good reason. The Board shall hold a minimum of six monthly meetings a
year. Special additional meetings may be held as needed. Notice of time, place and
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agenda of meetings shall be published according to the requirements of law. Meetings.
work sessions and hearings shall be open to the public.

[€](D) The Director of the Department shall [keep-fill-minutes-of] record all

transactions and proceedings of the Board [under-the-Air-Quality Contrel-Aet] and shall
perform the duties [under] required by the Air Quality Control Act [preseribed by the

Beard]. The Director is the custodian of all files and records of the Board, and shall meet
with the Board but does not have a vote.

(E)  Any member of the Board who has a conflict of interest regarding a matter
before the Board shall disqualify himself or herself from the discussion and shall abstain
from the vote on such matter. A conflict of interest means any interest which may vield,
directly or indirectly any monetary or other material benefit to the Board member or the
member's spouse or minor child.

(F) _ The City Environmental Planning Commission (EPC) and the County Planning
Commission (CPC) may appoint a member of the EPC and of the CPC, respectively. to
be liaisons to the Air Quality Control Board. The EPC and CPC liaisons may attend
Board meetings and may participate in Board discussions, but will not be members of the
Board and will not vote. The respective liaisons may communicate with the Board and
their respective planning commissions regarding air quality issues.

(74 Code, § 6-16-3) (Ord. 13-1975; Am. Ord. 45-1984; Am. Ord. 65-1993)

[6-16-4] § 9-5-1-4 DUTIES AND POWERS OF BOARD.

(A)  The Board, in accordance with the Air Quality Control Act, shall prevent or
abate Air Pollution within the city [ef Albuguerque] and county [e+ Bernahile].

(B) The Board shall:

(1)  Adopt, promulgate, publish, amend and repeal regulations consistent with the
Air Quality Control Act and [this-erdinanee] §§ 9-5-1-1 et seq. to attain and maintain
national ambient air quality standards and prevent or abate air pollution, including
regulations prescribing air standards, within the geographic area of the Board's
jurisdiction, or any part thereof; and

(2) Adopt a plan for the regulation, control, prevention or abatement of Air
Pollution, recognizing the differences, needs, requirements and conditions within the
county or any part thereof.

(C)  Regulations adopted by the Board may:
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(1) _ Include regulations to protect visibility in Mandatory Class I Areas, to
prevent significant deterioration of air quality and to achieve national ambient air quality
standards in nonattainment areas, provided that such regulations:

(a) _shall be no more stringent than but at least as stringent as required by the
Federal Act and federal regulations pertaining to visibility protection in Mandatory Class
I Areas, pertaining to prevention of significant deterioration and pertaining to
nonattainment areas; and

(b) _ Shall be applicable only to sources subject to such regulation pursuant to
the Federal Act;

(2) _[Regulations-may-alse] Prescribe standards of performance for Sources and
Emission Standards for Hazardous Air Pollutants [previded] that, except as provided in
division (3) below:

(a) [Suehregulations] Shall be no more stringent than but at least as stringent
as required by federal standards of performance; and

(b) _Shall be applicable only to sources subject to such federal standards of
performance;

prevent-or-abate-air poHution:|

(3)__Include regulations governing emissions from solid waste incinerators that
shall be as least as stringent as, and may be more stringent than, any applicable federal
emission limitations;

(4) __Require notice to the Department of the intent to introduce or allow the
introduction of an air contaminant into the air within the geographical area of the Board's
jurisdiction: and

(5) Require any person emitting any air contaminant to:

(a) _Install, use and maintain emission monitoring devices:

(b) _Sample emissions in accordance with methods and at locations and
intervals as may be prescribed by the Board:

(c) Establish and maintain records of the nature and amount of emissions;

(d) __Submit reports regarding the nature and amounts of emissions and the
performance of emission control devices: and
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(e)  Provide any other reasonable information relating to the emission of air
contaminants.

(D) __Any regulation [premulgated] adopted under this section shall be consistent
with federal law, if any, relating to control of motor vehicle emission.

(E) In making its regulations, the Board shall give weight it deems appropriate to all
facts and circumstances, including but not limited to:

[&:](1) Character and degree of injury to or interference with health, welfare,
visibility and property;

[b-](2) The public interest, including the social and economic value of the
Sources and subjects of air contaminants; and

[e-](3) Technical practicability and economic reasonableness of reducing or
eliminating air contaminants from the Sources involved and previous experience with
equipment and methods available to control the air contaminants involved.

(°74 Code, § 6-16-4) (Ord. 13-1975; Am. Ord. 45-1984; Am. Ord. 65-1993)

§ 9-5-1-5 DUTIES AND POWERS OF THE DEPARTMENT.

The Department shall:

(A) _Administer and enforce the provisions of the Air Quality Control Act, §§ 9-5-1-
1 et seq. and any regulations adopted pursuant thereto and any other laws relating to Air
Pollution applicable within the city and the county. The staff for the Board shall be
provided by the city. The Department shall perform, within the boundaries of the county
all functions delegated to the New Mexico Environment Department under the Act,
except for the duties and powers reserved exclusively for the Environment Department.

[2](B) Develop facts and make investigations and studies consistent with the Air
Quality Control Act and [this-erdinance] §§ 9-5-1-1 et seq., and in connection therewith,
enter at all reasonable times in or upon any private or public property, except private
residences, [whieh] that the [Beard] Department has reasonable cause to believe is or will
become a source of air contaminants contributing to air pollution and require the
production of information relating to emissions that cause or contribute to air pollution.
The results of any such investigations shall be reduced to writing if any enforcement
action is contemplated, and a copy thereof shall be furnished to the owner or occupants of
the premises [investigated] before the action is filed.

[BI(C) [Causeto-be-instituted] Institute legal proceedings to compel compliance

with the Air Quality Control Act, [this-erdinance] §§ 9-5-1-1 et seq., or any regulation of
the Board.
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[51(D)  Encourage and make every reasonable effort to obtain voluntary cooperation

by [persens-in-the preservation;the restoration-or the improvement-of| the owner or

occupants to preserve, restore or improve air purity.

[6](E) Consult with any person proposing to construct, install or otherwise acquire
an air contaminant source, [or] device, [e£] system [for-the-control-thereof;] or control
mechanism concerning the efficiency of the device, [e#] system, or mechanism or the air
pollution problem [whiek] that may be related to the source, device, [er] system or
mechanism, provided that [Nething-in-any-sueh] consultation [relieves] shall not relieve
any Person from compliance with the Air Quality Control Act, [this-ordinanee] §§ 9-5-1-
1 et seq., regulations in force, pursuant thereto, or any other provision of law.

(F)  Establish a small business stationary source technical and environmental
compliance assistance program, consistent with the provisions of Section 507 of the
Federal Act.

[#1(G)  Accept, receive and administer grants or other funds or gifts from public and
private agencies, including the federal government or from any person.

[8](H) Classify and record air contaminant sources [which] that in its judgment,
may cause or contribute to air pollution, according to levels and types of emissions and
other characteristics [whieh] that relate to air pollution, provided that classifications
[made pursuant-to-this-paragraph] may be for application to the city and county as a
whole or to any designated area of the city [and] or county, and shall be made with
special reference to the effects on health, economic and social factors and physical effects
on property.

[21D) Develop and [adept] present to the Board a Plan [erplans] for the regulation,
control, prevention or abatement of air pollution, recognizing the differences, needs,
requirements and conditions in the different [areas] portions of the [etty-and-eounty]
geographical area of the Department's responsibility as established by §8§ 9-5-1-1 et seq.






00 I O\ W B WM e

LW W WL WL WWWNDNDNDNDNDDNDNDNDRN 2 —m — - e e

(‘74 Code, § 6-16-5) (Ord. 65-1993)

[6-16-5] § 9-5-1-6 ADOPTION OF REGULATIONS; NOTICE AND HEARING.

(A) Any person may recommend or propose regulations to the Board for adoption.
The Board shall determine whether to hold a hearing within 60 days of submission of a
proposed regulation.

[A](B) No regulation or emission control requirement shall be adopted until after a
public hearing by the Board. As used in this section, REGULATION includes any
amendment or repeal thereof.

(C)  Notice of hearing shall be given at least 30 days prior to the hearing date and
shall state the subject, the time and the place of the hearing and the manner in which
interested persons may present their views. The notice shall also state where interested
persons may secure copies of any proposed regulation or air quality standard. The notice
shall be published in a newspaper of general circulation in the city and county.
Reasonable effort shall be made to give notice to all persons who have made a written
request to the Board for advance notice of its hearings.

__(D) At the hearing, the Board shall allow all interested persons reasonable
opportunity to submit data, views or arguments orally or in writing and to examine
witnesses testifying at the hearing. Any person heard or represented at the hearing shall
be given written notice of the action of the Board.

(E) The Board may designate a hearing officer to take evidence in the hearing.
(F) _No regulation or emission control requirement [or-amendment-or repeal-thereof)

adopted by the Board shall become effective until 30 days after its filing under the State
Rules Act, Sections 14-3-24, 14-3-25, 14-4-1 through 14-4-9 NMSA 1978.

[BI(G) A copy of adopted air quality control regulations shall be on file in the office
of the City Clerk and shall be available for inspection by the public during regular
business hours. Copies of the regulations shall be available to any person upon request
and payment of a reasonable charge set by the Mayor.

(“74 Code, § 6-16-6) (Ord. 13-1975; Am. Ord. 45-1984; Am. Ord. 65-1993)

[6-316-6 PERMITS.
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I Division)
(13-1975, 45-1984, 19-1989)

§ 9-5-1-7 PERMITS; APPEALS; FEES.

(A) By regulation, the Board shall require:

(1) _Any person intending to construct or modify any source, except as otherwise
specifically provided by regulation. to obtain a construction permit from the Department
prior to such construction or modification; and
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(2) __Any person intending to operate any source for which an operating permit is
required pursuant to the 1990 amendments to the Federal Act, except as otherwise
specifically provided by regulation, to obtain an operating permit from the Department.

(B) Regulations adopted by the Board shall include at least the following
provisions:

(1) Requirements for the submission of relevant information, including but not
limited to information the Department deems necessary to ensure that regulations and
standards under §§ 9-5-1-1 et seq., the Air Quality Control Act or the Federal Act will not
be violated.

(2)  Specification of the deadlines for processing permit applications: provided,
the deadline for a final decision by the Department on a construction permit application
may not exceed:

(a) One hundred and eighty days after the application is determined to be
complete, if the application is not affected by requirements for prevention of significant
deterioration; or

(b)  Two hundred and forty days after the application is determined to be
complete, if the application is affected by requirements for prevention of significant
deterioration;

(3) __ Specification of the public notice, comment period and public hearing, if any,
required prior to the issuance of a permit, provided the permit regulations adopted include
provisions requiring that notice be given to the New Mexico Environment Department of
all applications by any source that emits, or has a Potential Emission Rate of 100 tons per
year or more of any Regulated Air Contaminant, including any source of fugitive
emissions of any Regulated Air Contaminant, at least 60 days prior to the date on which
construction or major modification is to commence:

(4) A schedule of construction permit fees sufficient to cover:

(a) The reasonable costs of reviewing and acting upon any application for
such permit; and

(b) The reasonable costs of implementing and enforcing the terms and
conditions of the permit, excluding any court or other costs associated with an
enforcement action.

(5) A schedule of emission fees consistent with the provisions of Section
502(b)(3) of the 1990 amendments to the Federal Act:

(6) Specification of the maximum length of time for which a permit shall be
valid, provided that for an operating permit, such period may not exceed five years: and
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(7)  For an operating permit only:

(a) _ Provisions, consistent with Sections 502(b) and 505(b) of the Federal Act,
that require:

1. Notice to and review and comment by the United States Environmental
Protection Agency (EPA); and

2. If the Department receives notice of objection from the United States
Environmental Protection Agency before the operating permit is issued, the Department
shall not issue the permit unless the permit is revised and issued pursuant to Section
505(c) of the Federal Act:

(b) _Provisions governing renewal of the operating permit; and

(c) Specification of the conditions under which the operating permit may be
terminated, modified or revoked and reissued prior to the expiration of the term of the

operating permit.

(C) The Department may deny any application for:

(1) A construction permit if it appears that the construction or modification will
not meet applicable requirements of §§ 9-5-1-1 et seq., the Air Quality Control Act, the
federal Act or any regulation adopted pursuant thereto or

(2)  An operating permit if:

(a)  The source for which the permit is sought will emit a hazardous air
pollutant or any air contaminant in excess of a federal standard of performance or a
regulation of the Board;

(b) It appears that the source for which the permit is sought will cause or
contribute to air contaminant levels in excess of any national, state or applicable local
ambient air quality standard; or

(c) __Any other provision of §§ 9-5-1-1 et seq. and the Air Quality Control Act
or the Federal Act will be violated.

(D) The Department may specify conditions to any permit granted under this
section, including:

(1) _ For a construction permit, a requirement that such source install and operate
control technology, determined on a case-by-case basis, sufficient to meet the
requirements of §§ 9-5-1-1 et seq., the Air Quality Control Act, the Federal Act or any
regulations promulgated pursuant thereto; and
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(2) For an operating permit;

(a) Imposition of, individual emission limits, determined on a case-by-case
basis, but only as restrictive as necessary to meet the requirements of the Air Quality
Control Act and the Federal Act or the emission rate specified in the operating permit
application, whichever is most stringent:

(b) _Compliance with applicable federal standards of performance:

(c) Imposition of reasonable restrictions and limitations not relating to emission
limits or emission rates: or

(d) Any combination of the conditions listed above.

(E) _ This section does not authorize the Department to require the use of machinery,
devices or equipment from a particular manufacturer if the federal standards of
performance, regulations of the Board and permit conditions may be met by machinery,
devices or equipment otherwise available.

(F)  The issuance of a construction or operating permit does not relieve any person
from the responsibility of complying with the provisions of the Air Quality Control Act,
§8 9-5-1-1 et seq. or any applicable regulations of the Board. Any conditions placed
upon a permit by the Department shall be enforceable to the same extent as a regulation
of the Board.

(G) _Any person who participated in a permitting action before the Department shall
be notified by the Department of the action taken by the Department and the reasons for
the action. Notification of the applicant shall be by certified mail.

(H) _Any person who participated in a permitting action before the Department and
who is adversely affected by such permitting action may file a petition for hearing before
the Board. The petition shall be made in writing to the Board within 30 days from the
date notice is given of the Department's action. Unless a timely request for hearing is
made, the decision of the Department shall be final.

(I) Ifatimely petition for hearing is made, the Board shall hold a hearing within 90
days after receipt of the petition. The Board shall notify the petitioner and the applicant
or permittee, if other than the petitioner, by certified mail of the date, time and place of
the hearing. If the subject of the petition is a permitting action deemed by the Board to
substantially affect the public interest, the Board shall ensure that the, public receives
notice of the date, time and place of the hearing. The public in such circumstances shall
also be given a reasonable opportunity to submit data, views or arguments orally or, in
writing and to examine witnesses testifying at the hearing. Any person submitting data,
views or arguments orally or in writing shall be subject to examination at the hearing.
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(J) The Board may designate a hearing officer to take evidence in the hearing. All
hearings shall be recorded.

(K) The burden of proof shall be upon the petitioner. Based upon the evidence
presented at the hearing, the Board shall sustain, modify or reverse the action of the

Department.

(L) _Notwithstanding any other provision of law, and subject to the provisions of
Section 74-2-4 NMSA 1978, a final decision on a permit by the Department. the Board or
the court of appeals that a new source will or will not meet applicable local, state and
federal air pollution standards and regulations shall be conclusive and is binding on every
city, county and state agency, and as an issue before any such agency shall be deemed
resolved in accordance with that final decision.

(M)  Fees collected pursuant to this section shall be deposited in a fund created
pursuant, to Section 74-2-16 NMSA 1978 if collected pursuant to a permit regulation
adopted by the Board pursuant to this section.

(‘74 Code, § 6-16-7) (Ord. 13-1975; Am. Ord. 45-1984; Am. Ord. 65-1993)

[6-16-5] § 9-5-1-8 VARIANCES.

(A) The Board may grant an individual variance from the limitations prescribed
under the Air Quality Control Act, [this-ordinance] §§ 9-5-1-1 et seq., any regulation of
the Board, or any permit condition imposed by the Department whenever it is found,
upon presentation of adequate proof:

(1) _That compliance with any part of the Air Quality Control Act, [this
erdinanee] §§ 9-5-1-1 et seq., any regulation of the Board, or any permit condition will;

(a) _Result in an arbitrary and unreasonable taking of property; or

(b) Impose an undue economic burden upon any lawful business, occupation
or activity; and

(2) That the granting of the variance will not:

(a)  Result in a condition injurious to health or safety; or

(b) _Cause or contribute to an air contaminant level in excess of any primary
national ambient air quality standard.

(B) No variance shall be granted pursuant to this section until the Board has
considered the relative interests of the applicant, other owners of property likely to be
affected by the discharges and the general public.
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(C)  Any variance or renewal thereof shall be granted within the requirements of
Subsection A of this section and for time periods and under conditions consistent with the
reasons therefor, and within the following limitations:

(1) Ifthe variance is granted on the ground that there are no practicable means
known or available for the adequate prevention, abatement or control of the air pollution
involved, it shall be only until the necessary means for prevention, abatement or control
become known and available;

(2) If the variance is granted on the ground that compliance with the particular
requirement or requirements from which variance is sought will necessitate the taking of
measures [whieh] that, because of their extent or cost, must be spread over a considerable
period of time, it shall be for a period not to exceed such reasonable time as, in the view
of the Board, is requisite for the taking of the necessary measures. A variance granted on
the ground specified in this [paragraph] division (2) shall contain a timetable for the
taking of action in an expeditious manner and shall be conditioned on adherence to the
timetable; or

(3) Ifthe variance is granted on the ground that it is justified to relieve or prevent
hardship of a kind other than that provided for in [paragraphs] divisions (1) and (2) of this
[subseetion] division (C), it shall be for not more than one year.

(D)  Any person seeking a variance shall do so by filing a petition for variance with
the Director. The Director shall promptly investigate the petition and make a
recommendation to the Board as to the disposition [theref] of the petition.

__(E) _Upon receiving the recommendation of the Director on the variance, the Board
shall:

(1) _If the recommendation of the Director favors a variance, hold a public
hearing prior to the granting of any variance; and

(2) If the [Beard] Director is opposed to the granting of [any] the variance,
[ther] hold a hearing [shall-be-held] only upon the request of the petitioner.

(F)  In [sueh-hearings] the hearing, the burden [ef] on (sic) proof shall be upon the
petitioner.

(“74 Code, § 6-16-8) (Ord. 13-1975; Am. Ord. 45-1984; Am. Ord. 65-1993)

[6-16-8] § 9-5-1-9 [VARIANCES] JUDICIAL REVIEW; ADMINISTRATIVE
ACTIONS.

(A) Any person [to-whem-the Board-denies-a-varianeeaftera-hearing] adversely
affected by an administrative action taken by the Board or the Director may appeal to the
Court of Appeals. All appeals shall be upon the record made at the hearing and shall be
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taken to the Court of Appeals within 30 days [after-the Board’s-denial] following the date
of the action being appealed.

(B) _ For appeals of regulations, the date of the action shall be the date of the filing of
the regulation by the Board pursuant to the State Rules Act, Sections 14-3-24, 14-3-25,
14-4-1 through 14-4-9 NMSA 1978.

(C)  Upon appeal, the Court of Appeals shall set aside the [Board’s-denial-of the
vartanee request] action only if found to be:

(1)  Arbitrary, capricious or an abuse of discretion;

(2) Not supported by substantial evidence in the record; or

(3) Otherwise not in accordance with law.

(13-1975, 45-1984)
(D) _ After a hearing and a showing of good cause by the appellant. a stay of the
action being appealed may be granted:

(1) By the Board or the Director, whichever took the action being appealed; or

(2) By the Court of Appeals if the Board or the Director denies a stay or fails to
act upon an application for a stay within 60 days after receipt of the application.
(74 Code, § 6-16-9) (Ord. 13-1975; Am. Ord. 45-1984; Am. Ord. 65-1993)

[6-16-9] § 9-5-1-10 EMERGENCY [PROCEBURE] POWERS OF THE
DIRECTOR.

(A) Notwithstanding [previsiens] any other provision of the Air Quality Control
Act, §§ 9-5-1-1 et seq., or any regulation of the Board, if the Director of the Department
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after the date-of the-order;-an-action-to-extend the effectiveness-of the-erder:] a source or
combination of sources presents an imminent and substantial endangerment to the public
health or welfare or to the environment, the Director may bring suit in the District Court
for the county to restrain immediately any person causing or contributing to the alleged

air pollution to stop the emission of air contaminants causing or contributing to such air
pollution or to take such other action as may be necessary.

(B) If'it is not practicable to assure prompt protection of the public health or welfare
or the environment by commencement of a civil action, the Director may issue orders
necessary to protect the public health or welfare or the environment. An order shall be
effective for a period of not more than 24 hours, unless the Director brings a civil action
before the expiration of the 24 hours. If the Director brings an action within that time,
the order shall be effective thereafter for 48 hours or for such longer period as may be
authorized by the court pending litigation.

(‘74 Code, § 6-16-10) (Ord. 13-1975; Am Ord. 65-1993)

[6-46-10] § 9-5-1-11 CONFIDENTIAL INFORMATION [LIMITATIONS ON
REGUEATIONS].

(A)  Any records, reports or [ether] information [furnished-te-or] obtained under the
A1r Quahty Control Act or §§ 9-5-1-1 et seq by the Board or the Department [concermng

ﬂa%ufe-aﬂdﬂmeun%eﬁem{ssaeﬂs-%em—&ﬁﬁeﬁfee] shall be available to the public, except
that upon a satisfactory showing by any person to the Director or the Board that records,
reports or information, except emission data, or particular parts thereof. to which the
Director or the Board has access under the Air Quality Control Act, if made public would
divulge confidential business records or methods or processes entitled to protection as
trade secrets of that person, the Director or the Board, as applicable, shall consider such
record, report or information, or particular portion thereof, confidential in accordance
with the provisions of Section 14-2-1 NMSA 1978 and 18 U.S.C. Section 1905, except
that such record, report or other information may be disclosed:

(1) To other officers, employees or authorized representatives of the Department
or the Board concerned with carrying out the Air Quality Control Act;
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(2) To officers, employees or authorized representatives of the United States
Environmental Protection Agency concerned with carrying out the Federal Act: or

(3) _When relevant, in any proceeding under the Air Quality Control Act or the
Federal Act.

(B) The Board shall adopt regulations to implement this section, including
regulations specifying those business records entitled to treatment as confidential records.
(‘74 Code, § 6-16-11) (Ord. 13-1975; Am. Ord. 45-1984; Am. Ord. 65-1993)

§ 9-5-1-12 LIMITATIONS ON REGULATIONS.

[Fhe-Air-Quality Control Aet-and-this Ordinanee] Sections 9-5-1-1 et seq. do not:

[+](A)  Authorize the Board to make any regulation with respect to any condition or
quality of the outdoor atmosphere if the condition or air quality level and its effect are
confined entirely within the boundaries of the industrial or manufacturing property within
which the air contaminants are or may be emitted and public access is restricted within
such boundaries.

[2](B)  Grant to the Board any jurisdiction or authority affecting the relation
between employers and employees with respect to or arising out of any condition of air
quality [level]; or

[31(C)  Supersede or limit the applicability of any law relating to industrial health,
safety or sanitation.

(‘74 Code, § 6-16-12) (Ord. 13-1975; Am. Ord. 45-1984; Am. Ord. 65-1993)

§9-5-1-13 LOCAL AIR QUALITY PERMIT FUND ESTABLISHED.

(A) Pursuant to Section 74-2-16 NMSA 1978 and §8§ 9-5-1-1 et seq., an
Environmental Health Department air quality permit fund is established.

(B) _All fees collected by the Department shall be deposited in the fund created in
division (A) above, and shall be used by the city only for the purpose of paying the
reasonable costs of funding the department's performance of the following permitting
functions required by the Federal Clean Air Act Amendments of 1990 as follows:

(1) Reviewing and acting upon any application for a permit:

(2) If the owner or operator receives a permit, implementing and enforcing the
terms and conditions of such permit, not including any court costs or other costs
associated with any enforcement action:

(3) Emissions and ambient monitoring:
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(4)  Preparing generally applicable regulations or guidance:

(5) Modeling, analysis and demonstration: and

(6) Preparing inventories and tracking emissions.
(74 Code, § 6-16-18) (Ord. 65-1993)

(13-1975, 15-1983. 45-1984)

[6-16-12] § 9-5-1-14 INSPECTION.

[Any-employee-of the-department] The Director or an authorized representative, upon

presentation of [preper] Departmental credentials:

(A)  Shall have [atreasonable-times;] a right of entry to, upon or through any
premises which an emission source is located or [ir] on which [areleeated] any records
required to be maintained by regulations of the Board or by any permit condition are
located; and
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(B) May at reasonable times:

(1) Have access to and copy any records required to be established and
maintained by regulations of the Board or any permit condition; and

[€](2) Inspect any monitoring equipment [ermetheds] and method required [to
be-installed] by regulations of the Board or by any permit condition: and

(3) Sample any emissions that are required to be sampled pursuant to regulation
of the Board or any permit condition.

[BI(C) If premises described in [A-ofthis-seetion] divisions (A) or (B) above are
unoccupied, a Department employee shall first make a reasonable effort to locate the
owner or other person having charge or control of the premises and demand entry.

[E](D) Ifentry is refused, the Mayor shall proceed to obtain a search warrant by
filing [a-eomplaint-made before] the documents and following the procedures required by
the Metropolitan Court or District Court [upen-oath-or-affirmation]. The [eomplaint]
sworn statement filed in conjunction with the application for the search warrant or order
shall:

(1) Set forth the particular premises, or portion thereof, sought to be inspected;

(2)  State that the owner or occupant of the premises or portion thereof, has
refused entry;

(3)  State that inspection of the premises or portion thereof is necessary to
determine whether it complies with the requirements of [this-erdinanee] §§ 9-5-1-1 et
seq.;

(4)  Set forth the particular provisions of [this-erdinanee] §§ 9-5-1-1 et seq.
sought to be enforced;

(5)  Set forth any other reason necessitating the inspection, including knowledge
or belief that a particular condition exists in the premises, or portion thereof, which
constitutes a violation of [this-ordinanee] §§ 9-5-1-1 et seq.; and

(6) State that the Mayor or the Mayor’s designated representative is authorized
by the city to make the inspection.
(“74 Code, § 6-16-15) (Ord. 13-1975; Am. Ord. 15-1983; Am. Ord. 65-1993)
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(13-1975)

§9-5-1-15 REPRESENTATION OF THE DEPARTMENT, THE CITY AND THE

COUNTY.

In any court action to enforce the provisions of the Air Quality Control Act, §§ 9-5-1-
1 et seq. or any regulation. permit condition or emergency order adopted. imposed or
issued pursuant thereto;

(A)  The city and the Department shall be represented by the City Attorney: and

(B) _The County or City Attorney shall be represented by the District Attorney.
(‘74 Code, § 6-16-14B) (Ord. 65-1993)

§ 9-5-1-98 VIOLATIONS: COMPLIANCE ORDERS; FIELD CITATIONS.

(A) _ Whenever, on the basis of any information, the Mayor determines that any
person has violated or is violating any requirement, or prohibition of the Air Quality
Control Act, §§ 9-5-1-1 et seq., any regulation promulgated pursuant to §§ 9-5-1-1 et
seq.. or any condition of a permit issued pursuant thereto, the Mayor may:
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(1) _Issue a compliance order stating with reasonable specificity the nature of the
violation and requiring compliance immediately or within a specified time period or
assessing a civil penalty for any past or current violation, or both: or

(2) _Commence a civil action in district court for appropriate relief, including a
temporary or perimanent injunction.

(B) Any order issued pursuant to division (A) above may include a suspension or
revocation of any permit, or portion thereof, issued by the Mayor. Any penalty assessed
in the order shall not exceed $15,000 per day of noncompliance for each violation.

(C) _Any order issued pursuant to division (A) above shall become final unless. no
later than 30 days after the order is served. the person named therein submits a written
request to the Director for a public hearing. Upon such request, the Director shall
promptly conduct a public hearing. The Director shall appoint an independent hearing
officer to preside over the public hearing. The hearing officer shall make and preserve a
complete record of the proceedings and forward the hearing officer's recommendation
based thereon to the Director, who shall make the final decision.

(D) _ The Board may adopt a field citation program through regulations establishing
appropriate minor violations for which field citations assessing civil penalties not to
exceed $1,000 per day of violation may be issued by officers or employees of the
Department as designated by the Mayor. The program will be implemented by the

Department.

(E) _Any person to whom a field citation is issued pursuant to division (D) above
may, within a reasonable time as prescribed by regulation by the Board, elect to pay the
penalty assessment or to request a hearing by the issuing agency on the field citation. Ifa
request for hearing is not made within the time specified in the regulation. the penalty
assessment in the field citation shall be final.

(F)  Payment of a civil penalty required by a field citation issued pursuant to
division (D) above shall not be a defense to further enforcement by the Department to
correct a violation or to assess the maximum statutory penalty pursuant to other
authorities in the Air Quality Control Act or §§ 9-5-1-1 et seq. if the violation continues.

(G) _In determining the amount of any penalty to be assessed pursuant to this
section, the Director or the individual issuing a field citation shall take into account the
seriousness of the violation, any good-faith efforts to comply with the applicable
requirements and other relevant factors.

(H) __In connection with any proceeding under this section, the Director may issue
subpoenas for the attendance and testimony of witnesses and the production of relevant
papers, books and documents and may adopt rules for discovery procedures.
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(I) _ Penalties collected pursuant to an administrative order or a field citation shall be
deposited in the city or the county general fund, as applicable.
(‘74 Code, § 6-16-13) (Ord. 65-1993)

§ 9-5-1-99 PENALTY.

(A) _ Civil Penalty. Any person who violates any provision of the Air Quality
Control Act, §§ 9-5-1-1 et seq., any regulation of the Board or any permit condition or
emergency order adopted or issued pursuant to the Air Quality Control Act or §§ 9-5-1-1
et seq. may be assessed a civil penalty not to exceed $15,000 for each day during any
portion of which a violation occurs.

(B)  Criminal Penalties.

(1) Any person who knowingly commits any violation of §§ 9-5-1-1 et seq. or a
regulation of the Board which is not described as a felony in Section 74-2-14.C or 74-2-
14.D NMSA 1978 is guilty of a misdemeanor and shall be sentenced in accordance with
the provisions of Section 31-19-1 NMSA 1978.

(2) _Any person who knowingly makes any false statement, representation or
certification in any application, record, report, plan or other document filed or required to
be maintained under the Air Quality Control Act or who falsifies, tampers with or
knowingly renders inaccurate any monitoring device or method to be maintained under
the Air Quality Control Act or §§ 9-5-1-1 et seq. or regulation adopted pursuant thereto is
guilty of a petty misdemeanor and shall, upon conviction, be punished by a fine of not
more than $10.000, per day for each violation, or by imprisonment for not more than six
months, or by both.

(‘74 Code, §§ 6-16-14A; 6-16-17) (Ord. 65-1993; Am. Ord. 23-1996)
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COUNTY OF BERNALILLO

COUNTY COMMISSION ORDINANCE NO. 88-45

AN ORDINANCE

RELATING TO AIR POLLUTION, AMENDING THE PROVISIONS OF ORDINANCE NO. 84-44
DELETING A PHRASE THAT IS IN CONFLICT WITH STATE LAW PERTAINING TO FEDERAL
REGULATIONS, REPEALING ORDINANCES NO. 84-44 AND 87-10 AFTER COMBINING THE
PROVISIONS THEREOF WHICH ENABLE THE JOINT AIR QUALITY CONTROL BOARD
HEREIN. THIS ORDINANCE PRESCRIBES POWERS AND DUTIES OF THE BOARD
PROVIDING FOR THE ADOPTION, ADMINISTRATION AND ENFORCEMENT OF REGULATIONS;
PROVIDING FOR VARIANCES: PROVIDING FOR PERMITS; PROVIDING FOR SPECIAL
REGULATIONS EQUAL TO FEDERAL REQUIREMENTS FOR PREVENTION OF SIGNIFICANT
DETERIORATION, NEW SOURCE PERFORMANCE STANDARDS AND NATIONAL EMISSIONS
STANDARDS FOR HAZARDOUS AIR POLLUTANTS.

BE IT ORDAINED BY THE COUNTY COMMISSION, THE GOVERNING BODY OF THE
COUNTY OF BERNALILLO, NEW MEXICO:

SECTION 1. Short title.

This Ordinance may be cited as the "Joint Air Quality Control Board
Ordinance."

SECTION 2. Definitions.

As provided in the Air Quality Control Act, the following definitions
shall apply to terms used in this Ordinance:

A. "air contaminant” means any substance, including but not
limited to any particulate matter, fly ash, dust, fumes, gas, mist, smoke,
vapor, micro-organisms, radioactive materials, any combination thereof or
any decay or reaction product thereof;

B. "air pollution" means the emission, except as such emission
occurs in nature, into the outdoor atmosphere of one or more air
contaminants in such quantities and duration as may with reasonable
probability injure human health, animal or plant life, or as may

unreasonably interfere with the public welfare, visibility or the





reasonable use of property;

C. "board" means the Albuquerque-Bernalillo County air quality
control board created by this Ordinance;

D. "delayed compliance order" means any federally issued order
pursuant to the federal act or any assurance of discontinuance accepted by
the board pursuant to the Air Quality Control Act, applicable to a source,
postponing the date required for compliance by such source with any
requirement of, any requirement established pursuant to or any requirement
continued in effect by the Air Quality Control Act or the federal act;

E. "department" means the administrative agency of the
Albuquerque-Bernalillo County air quality control board;

F. "director" means the administrative head of the department;

G. "emission Tlimitation" and "emission standard" mean a
requirement established by the board, the department, or pursuant to the
federal act which 1limits the quantity, rate or concentration, or
combination thereof, of emissions of air contaminants on a continuous
basis, including any requirements relating to the operation or maintenance
of a source to assure continuous reduction;

H. "environmental improvement division" means the environmental
improvement division of the state of New Mexico health and environment
department;

I. "federal act" means the Clean Air Act, 42 U.S.C. Sections
7401 through 7642;

J. "federal standard of performance" means any standard of
performance, emission lTimitation or emission standard adopted pursuant to
42 U.S.C. Section 7411 or 7412,

K. "hazardous air pollutant" means an air contaminant which has
been classified as a hazardous air pollutant pursuant to the federal act;

L. "mandatory class I area" means any of the following areas in
the state of New Mexico which were in existence on August 7, 1977:

(1) national wilderness areas which exceed five thousand
acres in size; and

(2) national parks which exceed six thousand acres in size;





M. "modification" means any physical change in, or change in
the method of operation of, a source which results in an increase in the
potential emission rate of any regulated air contaminant emitted by the
source or which results in the emission of any regulated air contaminant
not previously emitted, but does not include:

(1) a change in ownership of the source;

(2) routine maintenance, repair or replacement;

(3) installation of air pollution control equipment, and
all related process equipment and materials necessary for its operation,
undertaken for the purpose of complying with regulations adopted by the
board or pursuant to the federal act; or

(4) unless previously 1limited by enforceable permit
conditions:

(a) an increase in the production rate, if such
increase does not exceed the operating design capacity of the source;

(b) an increase in the hours of operation; or

(c) use of an alternative fuel or raw material if,
prior to January 6, 1975, the source was capable to accommodating such
fuel or raw material, or if use of an alternate fuel or raw material is
caused by any natural gas curtailment or emergency allocation or any other
Tack of supply of natural gas;

N. "nonattainment area" for any air contaminant means any
federally designated geographical area of New Mexico within which a
national ambient air quality standard for that air contaminant is being
exceeded;

0. "person" means any individual, partnership, firm, public or
private corporation, association, trust, estate, political subdivision or
agency, or any other legal entity or their legal representatives, agents
or assigns;

P. ‘"potential emission rate" means the emission rate of a
source at its maximum capacity in the absence of air pollution control
equipment which is not vital to production of the normal product of the

source or to its normal operation;





Q. “"regulated air contaminant” means any air contaminant, the
emission or ambient concentration of which is regulated pursuant to the
Air Quality Control Act or the federal act;

R. "significant deterioration" means any increase in the
ambient concentrations of any air contaminant above the levels allowed by
the federal act or federal regulations for that air contaminant in the
area within which the increase occurs; -

S. “"source" means any structure, building, equipment, facility,
installation or operation which emits or may emit any air contaminant;

T. "standard of performance" means a requirement of continous
emission reduction, including any requirement relating to operation or
maintenance of a source to assure continous emission reduction; and

U. “state implementation plan" means any plan submitted by the
state of New Mexico to the federal environmental protection agency
pursuant to 42 U.S.C. Section 7410.

SECTION 3. Joint air quality control board.

A. In accordance with the New Mexico Air Quality Control Act, a
joint air quality control board to be known as the Albuquergue-Bernalillo
County Air Quality Control Board 1is hereby created. The metropolitan
environmental health advisory board, established by city and county
Metropolitan Environmental Health Advisory Board Ordinances, is the Air
Quality Control Board for the county of Bernalillo and the city of
Albuquerque. A majority of the board constitutes a quorum.

B. The board shall administer and enforce the Air Quality
Control Act and any regulations relating to air pollution applicable
within Albuquerque and Bernalillo County.

C. The director of the department shall keep full minutes of
all transactions and proceedings of the board under the Air Quality
Control Act and shall perform duties under the Act prescribed by the
board. The director is the custodian of all files and records of the
board, and shall meet with the board but not vote.

D. Staff for administration and enforcement of the Air Quality

Control Act, the Joint Air Quality Control Board Ordinance and any





regulations pursuant thereto and any other laws relating to air pollution
applicable within Albuquerque and Bernalillo County shall be provided by
the city of Albuquerque.

SECTION 4. Duties and powers of the board.

A. The board in accordance with the Air Quality Control Act,
shall prevent or abate air pollution within the city of Albuquerque and
county of Bernalillo.

B. The board shall:

(1) adopt, promulgate, publish, amend and repeal
regulations consistent with the Air Quality Control Act and this Ordinance
to prevent or abate air pollution, including regulations prescribing air
standards within the geographic area of the board's jurisdiction, or any
part thereof. Regulations may include regulations to protect visibility
in mandatory class I areas, to prevent significant deterioration of air
quality and to achieve national ambient air quality standards in
nonattainment areas; provided that such regulations shall be no more
stringent than but at least as stringent as required by the federal act
and federal regulations pertaining to visibility protection in mandatory
class I areas, prevention of significant deterioration and nonattainment
areas and shall be applicable only to sources subject to such regulation
pursuant to the federal act. Regulations may also prescribe standards of
performance for sources and emission standards for hazardous air
pollutants, provided that such regulations shall be no more stringent than
but at least as stringent as required by federal standards of performance
and shall be applicable only to sources subject to such federal standards
of performance. Any regulations shall not specify the method to be used
to prevent or abate air pollution. Any regulation promulgated under this
section shall be consistent with federal law, if any, relating to control
of motor vehicle emission. In making its regulations, the board shall
give weight it deems appropriate to all facts and circumstances, including
but not Tlimited to:

(a) character and degree of injury to, or

interference with, health, welfare, visibility and property;





(b) the public interest, including the social and
economic value of the sources and subjects of air contaminants;

(c) technical practicability and economic
reasonableness of reducing or eliminating air contaminants from the
sources involved and previous experience with equipment and wmethods
available to control the air contaminants involved;

(2) Develop facts and make investigations and studies
consistent with the Air Quality Control Act and this Ordinance, and in
connection therewith, enter at all reasonable times in or upon any private
or public property, except private residences, which the board has
reasonable cause to believe 1is or will become a source of air
contaiminants contributing to air pollution, and require the production of
information relating to emissions which cause or contribute to air
pollution. The results of any such investigations shall be reduced to
writing if any enforcement action is contemplated, and a copy thereof
shall be furnished to the owner or occupants of the premises investigated
before the action is filed.

(3) cause to be instituted legal proceedings to compel
compliance with the Air Quality Control Act, this Ordinance or any
regulation of the board;

(4) advise, consult, contract and cooperate with
municipalities, counties, other states, the federal government and other
interested persons or groups in regard to matters of common interest in
the field of air quality control, and initiate cooperative action between
municipalities, counties and the board, or any combination thereof, for
control of air pollution in areas having related air pollution problems
that overlap the boundaries of political subdivisions.

(5) encourage and make every reasonable effort to obtain
voluntary cooperation by persons in the preservation, the restoration, or
the improvement of air purity;

(6) consult with any person proposing to construct,
install or otherwise acquire an air contaminant source or device or system

for the control thereof, concerning the efficiency of the device or





system, or the air pollution problem which may be related to the source,
device or system. Nothing in any such consultation relieves any person
from compliance with the Air Quality Control Act, this Ordinance,
regulations in force pursuant thereto, or any other provision of law.

(7) accept, receive and administer grants or other funds
or gifts from public and private agencies, 1including the federal
government or from any person;

(8) classify and record air contaminant sources which, in
its judgement, may cause or contribute to air pollution according to
levels and types of emissions and other characteristics which relate to
air pollution. Classifications made pursuant in this paragraph may be for
application to city and county as a whole or to any designated area of the
city and county, and shall be made with special reference to effects on
health, economic and social factors and physical effects on property; and

(9) develop and adopt a plan or plans for the regulation,
control, prevention or abatement of air pollution, recognizing the
differences, needs, requirements and conditions in the different areas of
the city and county.

C. The board may adopt regulations requiring notice of the
board of the intent to introduce or permit the introduction of an air
contaminant into the air of city and county.

D. The board may, by regulation, require any person emitting an
air contaminant to:

(1) install, use and maintain emission monitoring devices;

(2) sample emissions 1in accordance with methods and at
locations and intervals as may be prescribed by the board;

(3) establish and maintain records of the nature and
amount of emissions;

(4) submit reports regarding the nature and amounts of
emissions and the performance of emission control devices; and

(5) provide any other information relating to the emission
of air contaminants.

SECTION 5. Adoption of regulations; notice and hearings.





No regulation or emission control requirement or amendment or repeal
thereof shall be adopted until after a public hearing by the board.
Notice of the hearing shall be given at Tleast thirty (30) days prior to
the hearing date and shall state the subject, the time and place of the
hearing and the manner 1in which interested persons may present their
views. The notice shall also state where interested persons may secure
copies of any proposed regulation or air quality standard. The notice
shall be published in a newspaper of general circulation in the city and
county. Reasonable effort shall be made to give notice to all persons who
have made a written request to the board for advance notice of 1its
hearings. At the hearing, the board shall allow all interested persons
reasonable opportunity to submit data, views or arguments orally or 1in
writing and to examine witnesses testifying at the hearing. Any person
heard or represented at the hearing shall be given written notice of the
action of the board. The board may designate a hearing officer to take
evidence in the hearing. No regulation or emissions control requirement
or amendment or repeal thereof adopted by the board shall become effective
until thirty (30) days after its filing under the Sfate Rules Act.

SECTION 6. Permits.

A. By regulation, the board may réquire persons preparing for
any constructing or modifying any new source of air contaminant to obtain
a permit from the department prior to the construction or modification.
Such regulations may include requirements vrelating to prevention of
significant deterioration and to construction in nonattainment areas;
provided that such requirements shall be no more stringent than but at
least as stringent as required under the federal act and regulations
adopted pursuant thereto.

B. Prior to the issuance of a permit, the department shall
require the submission of plans, specifications, and other relevant
information which it deems necessary including information the department
deems necessary to ensure that regulations and standards undef this
Ordinance, the air quality control regulations of the board, the Air

Quality Control Act or the federal act are not violated.





C. The department may deny any application for a permit if:

(1) it appears that the construction or modification will
not meet applicable regulations;

(2) the construction or modification will emit a hazardous
air pollutant or air contaminant in excess of a federal standard of
performance, or a regulation of the board;

(3) it appears that the construction or modification will
cause or contribute to air contaminant levels in excess of any national or
state, or applicable local ambient air quality standards; or

(4) any provision of the Air Quality Control Act will be
violated.

D. The department shall, within thirty days review any
application submitted for completeness. If the application is judged
complete, a letter to that effect shall be sent to the applicant.” If the
application is judged incomplete, a letter shall be sent to the applicant
stating what additional information or points of clarification are
necessary to judge the application complete. The department shall, as
soon as practicable but not to exceed one hundred twenty days or one
hundred eighty days if there is a hearing after the filing of a complete
application for a permit, either grant, grant subject to conditions or
deny the permit for the construction or modification of a source.

E. This section does not authorize the department to require
the use of machinery, devices or equipment from a particular manufacturer
if the federal standards of performance and state regulations or
regulation of the board may be met by machinery, devices or equipment
otherwise available.

F. The board may provide by regulation a schedule of fees for
permits sufficient to cover the reasonable costs of reviewing and acting
upon any application for such permit and the reasonable costs of
implementing and enforcing the terms and conditions of the permit,
excluding any court costs or other costs associated with an enforcement
action. 1Initial fees are to be paid at the time the application for the

permit is filed, and subsequent fees, if any, are to be paid as determined





by the director. Fees collected, pursuant to this section, shall be
deposited in thé general fund of the city of Albuquerque, if the
application is for a new source within the city, or in the general fund of
the county of Bernalillo, if the application is for a new source located
outside the city, but within the county.

G. The issuance of a permit does not relieve any person from
the responsibility of complying with the provisions of the Air Quality
Control Act, this Ordinance and any applicable regulations of the board.
Any conditions placed upon a permit by the department shall be enforceable
to the same extent as a regulation of the board.

H. If the department denies a permit or grants the permit
subject to conditions, the department must notify the applicant by
certified mail of the action taken and the reasons therefor. If the
applicant is dissatisfied with the action taken by the department, he may
request a hearing before the board. The request must be made in writing
to the director of the department within thirty days after notice of the
department's action has been received by the applicant. Unless a timely
request for hearing is made, the decision of the department shall be final.

I. If a timely request for hearing is made, the board shall
hold a hearing within thirty days after receipt of the request. The
department shall notify the applicant by certified mail of the date, time
and place of the hearing. In the hearing, the burden of proof shall be
upon the applicant. The board may designate a hearing officer to take
evidence in the hearing. Based upon the evidence presented at the
hearing, the board shall sustain, modify or reverse the action of the
department.

J. An applicant may appeal the decision of the board by filing
with the court of appeals a notice of appeal within thirty days after the
date the decision is made. The appeal must be on the record made at the
hearing. The applicant shall certify in his notice of appeal that
arrangements have been made with the board for preparation of a sufficient
number of transcripts of the record of the hearing on which the appeal

depends to support his appeal to the court, at the expense of the
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applicant, including two copies which he shall furnish to the board. Upon
appeal, the court of appeals shall set aside the decision of the board
only if found to be:

(1) arbitrary, capricious or an abuse of discretion;

(2) not supported by substantial evidence in the record; or

(3) otherwise not in accordance with law.

K. The board shall adopt such regulations as are necessary to
implement this section, including regulations governing the deadlines for
processing permit applications and the public notice, comment period and
public hearing, if any, required prior to the issuance of a permit.

L. The department shall provide notice to the environmental
improvement division of all permit applications by any source which emits,
or has a potential emission rate of one hundred tons per year or more of
any regulated air contaminant, including any source of fugitive emissions
of each regulated air contaminant at least sixty days prior to the date on
which construction or major modification is to commence.

M. (1) Except as otherwise provided in Paragraph (2) of this
subsection, the department may specify conditions to any permit granted
under this section. Such conditions may include:

(a) placement of individual emission Timits
determined on a case-by-case basis on the source for which to permit is
issued, but such individual emission limits shall be only as restrictive
as the more stringent of the following:

(1) the extent necessary to meet the
requirements of this Ordinance, the Air Quality Control Act and the
federal act; or

(2) the emission rate specified in the permit
application.

(b) a requirement that such source install and
operate control technology, determined on a case-by-case basis, sufficient
to meet the requirements, pertaining to prevention of significant
deterioration or to sources locating in nonattainment areas, of this

Ordinance, the Air Quality Control Act and the federal act, and
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regulations promulgated under such ordinance and acts;

(¢) compliance with applicable federal standards of
performance;

(d) imposition of  reasonable restrictions and
limitations other than restrictions and limitations relating to emission
Timits or emission rates; or

(e) any combination of the above.

(2) In the case of a modification, the requirements of
Paragraph (1) of this subsection apply only to the facility or facilities
involved in such modification.

N. Persons constructing or modifying any new source requiring a
permit, which new source is within the confines of the board's
jurisdiction under the Alr Quality Control Act, must obtain a permit from
the department and not from the environmental improvement division.

SECTION 7. Variances.

A. The board may grant an 1individual variance from the
limitations prescribed under the Air Quality Control Act, this Ordinance
or any regulation of the board, or any permit condition whenever it is
found, upon presentation of adequate proof, that compliance with any part
of the Air Quality Control Act, this Ordinance, any regulation of the
board, or any permit condition will vresult in an arbitrary and
unreasonable taking of property or will impose an undue economic burden
upon any lawful business, occupation or activity, and that the granting of
the variance will not result in a condition injurious to health or safety.

B. No variance shall be granted pursuant to this section until
the board has considered the relative interests of the applicant, the
other owners of property likely to be affected by the discharges and the
general public.

C. Any variance or renewal thereof shall be granted within the
requirements of Subsection A of this section and for time periods and
under conditions consistent with the reasons therefor, and within the
following limitations:

(1) if the variance is granted on the ground that there is
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no practicable means known or available for the adequate prevention,
abatement or control of the air pollution involved, it shall be only until
the necessary means for prevention, abatement or control become known and
available;

(2) if the wvariance 1is granted on the grounds that
compliance with the particular requirement or requirements from which
variance i1s sought will necessitate the taking of measures which, because
of their extent or cost, must be spread over a considerable period of
time, 1t shall be for a period not to exceed such reasonable time as, in
the view of the board, 1is requisite for the taking of the necessary
measures. A variance granted on the grounds specified in this paragraph
shall contain a timetable for the taking of action in an expeditious
manner and shall be conditioned on adherence to the timetable; or

(3) if the variance is granted on the ground that it is
justified to relieve or prevent hardship of a kind other than that
provided for in Paragraphs (1) and (2) of this subsection, it shall be for
not more than one year.

D. Any person seeking a variance shall do so by filing a
petition for variance with the director. The director shall promptly
investigate the petition and make recommendations to the board as to the
disposition thereof. Upon receiving the recommendation of the director
the board shall, if the recommendation favors a variance, hold a public
hearing prior to the granting of any variance. If the board is opposed to
the granting of any variance, then a hearing shall be held upon the
request of the petitioner, and in such hearings the burden of proof shall
be upon the petitioner.

SECTION 8. Variances; judicial review.

A. Any person to whom the board denies a variance, after a
hearing, may appeal to the court of appeals. All appeals shall be upon
the record made at the hearing, and shall be taken to the court of appeals
within thirty days after the board's denial.

B. The procedure for perfecting an appeal to the court of

appeals under this section consists of the timely filing of a notice of
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appeal, in the court of appeals, with an attached copy of the regulation
or permit condition from which the variance was sought and denied, a copy
of the variance request and a copy of the board's findings and order, if
any, denying the variance requested. The appellant shall certify in his
notice of appeal that arrangements have been made with the board for
preparation, at the appellant's expense, of a sufficient number of
transcripts of the record of the hearing on which the appeal depends, to
support his appeal to the court, including three copies which he shall
furnish to the board. Such appeal shall be prosecuted in the same manner
as other civil cases.

C. Upon appeal, the court of appeals shall set aside the
board's denial of the variance regquest only if found to be:

(1) arbitrary, capricious or an abuse of discretion;
(2) not supported by substantial evidence in the record; or
(3) otherwise not in accordance with law.

D. The appellant may apply to the court of appeals for a stay
of enforcement of the board's order pending the determination of such
appeal. The court of appeals may, upon hearing before the court and upon
good cause shown, grant such stay.

SECTION 9. Emergency procedure.

Notwithstanding provisions of the Air Quality Control Act, or any
regulation of the board, if the director of the department determines that
any person is causing or cohtr1but1ng to air pollution of such
characteristics and duration as to create an emergency which requires
immediate action to protect human health or safety, the director of the
department shall order the person to reduce or cease immediately the
emission of air contaminants creating the emergency condition. If the
effectiveness of the order is to continue beyond forty-eight hours, the
director of the department shall file in the district court, not Tlater
than forty-eight hours after the date of the order, an action to extend
the effectiveness of the order.

SECTION 10. Confidential information; limitations on regulation.

A. Any records or other information furnished to or obtained by
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the board or the department concerning air contaminant sources relating to
processes or production techniques unique to the owner or operator and
relating to the profits and costs of the owner or operator which have not
previously been released to the public, are confidential if specifically
marked as confidential at the time such items are submitted, and shall not
be made a part of any public record unless the person expressly agrees to
its publication. This does not Timit the use of such records or
information in any civil or criminal action, subject to such protection
that the court may give, or prohibit the release of information concerning
the nature and amount of emissions from any source.

B. The Air Quality Control Act and this Ordinance do not:

(1) authorize the board to make any regulation with
respect to any condition or quality of the outdoor atmosphere if the
condition or air quality level and its effects are confined entirely
within the boundaries of the industrial or manufacturing property within
which the air contaminants are or may be emitted and public access is
restricted within such boundaries;

(2) grant to the board any Jurisdiction or authority
affecting the relation between employers and employees with respect to or
arising out of any condition of air quality level; or

(3) supercede or Timit the applicability of any law
relating to industrial health, safety or sanitation.

SECTION 11. Enforcement.

A. If, as a result of investigation, the board has good cause
to believe that any person is violating any provision of the Air Quality
Control Act, this Ordinance, any regulation of the board, any permit
condition, or any emergency order of the director and if the department is
unable within a reasonable time to obtain voluntary cooperation to prevent
air pollution, the department may cause an action for injunction or other
appropriate relief to be filed in the district court to secure the
abatement of the emission of air contaminants or compliance with the
provisions of the Air Quality Control Act, regulation or emergency order.

B. In any action to enforce the provisions of any city
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ordinance adopted in accordance with the provisions of the Air Quality
Control Act to enforce any regulation of the board within the city, the
board and the city shall be represented by the city attorney.

C. In any action to enforce the provision of any county
ordinance adopted in accordance with the Air Quality Control Act or to
enforce any regulation of the board outside the city, the board and the
county shall be represented by the district attorney.

D. 1In addition to the remedies provided above, the trial court
may, as provided in the Air Quality Control Act, impose civil penalties
not exceeding one thousand ($1,000) dollars for each violation of the Air
Quality Control Act or any regulation or emergency order. Each day during
any portion of which such violation occurs shall constitute a separate
offense. In any action under this subsection, the defendant may demand a
jury trial.

E. Any party aggrieved by any final judgement of the district
court under this section may appeal to the court of appeals as in other
civil actions.

F. Notwithstanding the enforcement provisions of the Air
Quality Control Act of the State of New Mexico and Section 11 D of this
Ordinance, any person who violates any of the provisions of this Joint Air
Quality Control Board Ordinance, or any of the Air Quality Control
Regulations adopted in accordance with this ordinance shall be deemed
guilty of a misdemeanor and upon conviction thereof, shall be punished by
a fine not exceeding three hundred dollars ($300) and/or imprisonment for
a period not to exceed ninety (90) days. Each day this Ordinance is
violated shall be considered a separate offense.

Insofar as the Department is the administrative agent in behalf
of the Joint Air Auality Control Board, the Department 1is hereby
authorized to issue citations for violations of this Ordinance pursuant to
this subsection on behalf of said Board.

SECTION 12. Inspection.
Any employee of the department or board, upon presentation of proper

department or board credentials:
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A. shall have at reasonable times, a right of entry to, upon or
through any premises in which an emission source is located or in which
are located any records required to be maintained by regulations of the
board;

B. may at reasonable times have access to and copy any records
required to be established and maintained by regulations of the board; and

C. inspect any monitoring equipment or methods required to be
installed by regulation of the board.

SECTION 13. Additional means of enforcement.

As an additional means of enforcing the Air Quality Control Act, this
Ordinance, any regulation of the board, or any permit condition, the board
may accept a written assurance of discontinuance of any act or practice
deemed in violation of the Air Quality Control Act, this Ordinance, any
regulation adopted pursuant thereto, or any permit condition from any
person engaging in, or who has engaged in such act or practice, signed and
acknowledged, by the board, the department and the party affected. Any
such assurance shall specify a time 1imit during which such discontinuance
is to be accomplished. So long as the party affected complies with the
provisions of the assurance of discontinuance, it shall not be subject to
the imposition of any fines or penalties by the board or the department
for the specific act or practice covered by the assurance of
discontinuance.

SECTION 14. Declaratory judgement on regulations.

In addition to any other remedy available, the validity or
applicability of a regulation of the board may be determined in an action
for a declaratory judgement in accordance with the Air Quality Control Act.

SECTION 15. Notice.

Upon request, copies of the results of investigations shall be
furnished to the County Commission or Mayor as appropriate, when
enforcement action is contemplated.

Before enforcement proceedings are commended to the district court,
advance written notice thereof will be given to the County Commission or

Mayor, as appropriate.
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Written notice of hearings on the adoption of regulations or
emission control requirements or amendment or repeal thereof will be given
to the Mayor and County Commission.

SECTION 16. Severability.
If any part or application of this Ordinance is held invalid, the

remainder or its application to other situations or persons shall not be

affected.
SECTION 17. Repeal of Previous Ordinances
Ordinances Number 84-44 and 87-10 are hereby repealed and replaced by

this Ordinance.
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ATTEST:
M/ﬁ%
Gladys Davis, County Clerk

This Amended Ordinance shall

of _January, 1989.

PASSED AND ADOPTED ON DECEMBER 27,
1988.

THE BOARD OF COUNTY COMMISSIONERS OF

THE COUNTY OF BERNALILLO, NEW MEXICO

Lenton)Malry, Chairman

= @Uzad\,

Orlando Vigil, Vice-Chairman

Al fees,

Pat Cassidy, Member

N\ el —

Henry Gabaldon\ Melpber

quelyﬁéfchaefer Member

i} docets A é/éﬂjé;

become effective on the _26th day
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I, MAGGIE TOULOUSE QLIVER, County Glerk of
Bernalilio Gounty, New Mexico, hereby certity that
the foregoing is true, correct and full copy of the
instrument herewith set out as appears of record
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' _/_377‘/::‘)% n‘ﬂ%ﬁﬂ/g
f\ JI:I VIR Y i

Bernalilp ty Cler
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Defuty Clerk







Municode http://library.mmicode.com/print.aspx?clientID= %AQD EXHIBIT

6b

Bernalillo County, New Mexico, Code of Ordinances >> - BERNALILLO COUNTY CODE >> Chapter 30 -
ENVIRONMENT >> ARTICLE Il. - AIR POLLUTION >>

ARTICLE Il. - AR POLLUTION  [*2

Sec. 30-31. - Definitions.

Sec. 30-32. - Joint air quality control board.

Sec. 30-33. - Duties and powers of the board.

Sec. 30-34. - Duties and powers of the department.

Sec. 30-35. - Adoption of regulations; notice and hearings.

Sec. 30-36. - Permits, permit appeals to the board and permit fees.
Sec. 30-37. - Variances.

Sec. 30-38. - Judicial review; administrative actions.

Sec. 30-39. - Emergency powers of the director.

Sec. 30-40. - Confidential information.

Sec. 30-41. - Limitations on article regulations.

Sec. 30-42. - Enforcement; compliance orders: field citations.

Sec. 30-43. - Civil penalty; representation of the county and the city.
Sec. 30-44. - Inspection.

Sec. 30-45. - Enforcement summaries.

Sec. 30-46. - Criminal penalties for violation of article.

Sec. 30-47. - Local air quality permit fund.

Secs. 30-48—30-75. - Reserved.

Sec. 30-31. - Definitions.

The following words, terms and phrases, when used in this article, shall have the meanings
ascribed to them in this section, except where the context clearly indicates a different meaning:

Air contaminant means any substance including, but not limited to, any particulate matter, fly
ash, dust, fumes, gas, mist, smoke, vapor, microorganisms, radioactive material, any combination
thereof or any decay or reaction product thereof.

Air pollution means the emission, except emission that occurs in nature, into the outdoor
atmosphere of one or more air contaminants in quantities and of a duration that may with reasonable
probability injure human health, or animal or plant life or as may unreasonably interfere with the public
welfare, visibility or the reasonable use of property.

Board means the Albuguerque-Bernalillo County Air Quality Control Board created by this
article.

Department means the administrative agency of the Albuguerque-Bernalillo County Air Quality
Control Board.

Director means the administrative head of the department or his authorized representative.

Emission limitation and emission standard means a requirement established by the board, the
department, or pursuant to the federal act that limits the quantity, rate or concentration, or combination
thereof, of emissions of air contaminants on a continuous basis, including any requirements relating to
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the operation or maintenance of a source to ensure continuous reduction.
Environmental department means the environmental department of the state.

Federal act means the federal Clean Air Act, its subsequent amendments and successor
provisions.

Federal standard of performance means any standard of performance, emission limitation or
emission standard adopted pursuant to 42 USC 7411 or 7412.

Hazardous air pollutant means an air contaminant that has been classified as a hazardous air
poliutant pursuant to the federal act.

Mandatory class | area means any of the following areas in the state that were in existence on
August 7, 1977:

(1)  National wilderness areas that exceed 5,000 acres in size; and
(2)  National parks that exceed 6,000 acres in size.

Modification means any physical change in, or change in the method of operation of, a source
that results in an increase in the potential emission rate of any regulated air contaminant emitted by

the source or that results in the emission of any regulated air contaminant not previously emitted, but
does not include:

(1)  Achange in ownership of the source;
(2) Routine maintenance, repair or replacement;

3)  Installation of air pollution control equipment and all related process equipment and
materials necessary for its operation, undertaken for the purpose of complying with
regulations adopted by the board or pursuant to the federal act; or

(4)  Unless previously limited by enforceable permit conditions:

a. An increase in the production rate, if such increase does not exceed the
operating design capacity of the source;

An increase in the hours of operation; or

Use of an alternative fuel or raw material if, prior to January 6, 1975, the source
was capable of accommodating such fuel or raw material, or if use of an alternate
fuel or raw material is caused by any natural gas curtailment or emergency
allocation or any other lack of supply of natural gas.
Nonattainment area means, for any air contaminant, an area that is designated "nonattainment”
with respect to that contaminant within the meaning of section 107(d) of the federal act.

Plan means any and all parts of the state implementation plan that pertain to the county that are
adopted by the board for submittal by the governor of the state to the federal environmental protection
agency pursuant to 42 USC 7410.

Potential emission rate means the emission rate of a source at its maximum capacity in the
absence of air pollution control equipment that is not vital to production of the normal product of the
source or to its normal operation, also defined by board regulations as precontrolled emissions.

Regulated air contaminant means any air contaminant, the emission or ambient concentration

of which is regulated pursuant to the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.) or the
federal act.

Significant deterioration means any increase in the ambient concentrations of any air
contaminant above the levels allowed by the federal act or federal regulations for that air contaminant
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in the area within which the increase occurs.

Source means any structure, building, equipment, facility, installation or operation that emits or
may emit any air contaminant.

Standard of performance means a requirement of continuous emission reduction, including any
requirement relating to operation or maintenance of a source to ensure continuous emission
reduction.

State implementation plan means any plan submitted by the governor of the state to the federal
Environmental Protection Agency pursuant to 42 USC 7410.

Toxic air pollutant means any air contaminant, except a hazardous air pollutant, classified by
the board as a toxic air pollutant.

(Ord. No. 94-5, § 2, 2-2-94)
Cross reference— Definitions generally, § 1-2.
State law reference— Similar provisions, NMSA 1978, § 74-2-2.

Sec. 30-32. - Joint air quality control board.

(a) Inaccordance with the New Mexico Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.), a
joint air quality control board known as the Albuguerque-Bernalillo County Air Quality Control
Board is hereby created. The board shall serve as a joint local authority acting on behalf of both
the county and the City of Albuguerque. Within the exterior boundaries of the county, the board
shall have authority and jurisdiction to exercise the same functions pertaining to air quality as
the functions that have been delegated by the Air Quality Control Act (NMSA 1978, § 74-2-1 et
seq.) to the state environmental improvement board except any functions reserved exclusively
for the environmental improvement board.

(b)  The membership and organization of the board shall be as described below:

(1) Members of the board previously appointed and serving on February 2, 1994, shall
continue serving their terms on the board. The length and termination date of their terms
of office shall not be affected by the passage of this article.

(2)  The board shall consist of seven members, three of whom shall be appointed by the
board of county commissioners, and four of whom shall be appointed by the city.

(3)  Members shall be appointed for three-year terms. No member shall serve more than two
consecutive terms at a time. The positions on the board shall be staggered appointments
so that no more than two city-appointee's terms expire in any single year, and no more
than one county-appointee's term expires in any single year. Vacant positions shall be
filled by individuals appointed by the same authority that appointed the outgoing member.

(4)  Nominations and appointments to the board shall be made as follows:

a. At least a majority of the membership of the board shall be individuals who
represent the public interest and meet the requirements of the state and federal
guidelines set forth in the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.),
as amended, and the federal Clean Air Act, 42 USC 7401 et seq., as amended.
Further, to the extent that the requirement does not conflict with this subsection
(b)(4)a of this section, board members will be selected for their concerns about,
and commitment to, the local ambient air quality. Therefore, selections may be
made from a broad range of persons representing the public interest and who are
experienced or trained in disciplines including natural sciences, humanities, social
studies, finance, medicine and health, engineering or physics, law, law
enforcement, education, business and industry.

b. No person employed by either the county or the City of Albuquerque shall be a
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member of the board. No elected county or city official, and no member of the
immediate family of any elected county or city official shall be appointed to the

board.
C. County-appointed members shall be residents of the county.
d. A board member may be removed from office by the appointing authority if the

member has missed three consecutive meetings or has been absent from more
than 50 percent of the meetings during any 12 consecutive meetings.

e. If a vacancy occurs for reasons other than expiration of a term, the department
shall promptly utilize the procedure described in subsection (b)(4)c of this section.
Each vacancy shall be filled by the authority that appointed the departing member.
The replacement member shall serve for the remainder of the unexpired term.

()  Four members present shall constitute a quorum. A quorum shall be present for all
matters decided by a vote of the board.

(6)  Any action, order or decision of the board requires a simple majority vote of the
members present, except for adoption, amendment or repeal of a board regulation, in
which case the concurrence of four members shall be required.

(7) Al officers of the board shall be elected annually by the board for one-year terms. No
officer shall serve in the same position for more than two consecutive years.

(8)  The board may adopt rules to govern its proceedings.

The board shall meet in public facilities with public seating available. The board shall meet
monthly if a quorum is available, unless a meeting is unnecessary or delayed for good reason.
The board shall hold a minimum of six monthly meetings a year. Special additional meetings
may be held as needed. Notice of time, place and agenda of meetings shall be published
according to the requirements of law. Meetings, work sessions and hearings of the board shall
be open to the public.

The director of the department shall record all transactions and proceedings of the board and
shall perform the duties required by the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.).
The director is the custodian of all files and records of the board, and shall meet with the board
but does not have a vote.

Any member of the board who has a conflict of interest regarding a matter before the board
shall disqualify himself from the discussion and shall abstain from the vote on such matter. A
conflict of interest means any interest which may yield, directly or indirectly, any monetary or
other material benefit to the board member or the member's spouse or minor child.

The county planning commission (CPC) and the city environmental planning commission (EPC)
may appoint a member of the CPC and of the EPC, respectively, to be liaisons to the air quality
control board. The CPC and EPC liaisons may attend board meetings and may participate in
board discussions, but will not be members of the board and will not have a vote. The
respective liaisons may communicate with the board and their respective planning commissions
regarding air quality issues.

(Ord. No. 94-5, § 3, 2-2-94)
Cross reference— Boards and commissions, § 2-431 et seq.
State law reference— Local board, NMSA 1978, § 74-2-4.

(b)

Sec. 30-33. - Duties and powers of the board.
(a)

The board, in accordance with the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.), shall
prevent or abate air pollution within the county and the City of Albuguerque.

The board shall:

(1) Adopt, promulgate, publish, amend and repeal regulations consistent with the Air Quality
Control Act (NMSA 1978, § 74-2-1 et seq.) and this article to attain and maintain national

5/18/2012 2:27 PM





Municode

50f15

()

(d)
(e)

()

http://library.municode.com/print.aspx?clientlD=13071 &HTMRequest=htt...

ambient air quality standards, and prevent or abate air pollution, including regulations
prescribing air standards within the geographic area of the board's jurisdiction, or any
part thereof; and

Adopt a plan for the regulation, control, prevention or abatement of air pollution,
recognizing the differences, needs, requirements and conditions within the county or any
part of the county.

Regulations adopted by the board may:

(M

Include regulations to protect visibility in mandatory class | areas, to prevent significant
deterioration of air quality and to achieve national ambient air quality standards in
nonattainment areas, provided that such regulations:

a. Shall be no more stringent than but at least as stringent as required by the federal
act and federal regulations pertaining to visibility protection in mandatory class |
areas, pertaining to prevention of significant deterioration and pertaining to
nonattainment areas; and

b. Shall be applicable only to sources subject to such regulation pursuant to the
federal act.

Prescribe standards of performance for sources and emission standards for hazardous

air pollutants that, except as provided in subsection (c)(3) of this section:

a. Shall be no more stringent than but at least as stringent as required by federal
standards of performance; and

b. Shall be applicable only to sources subject to such federal standards of
performance.

Include regulations governing emissions from solid waste incinerators that shall be at
least as stringent as, and may be more stringent than, any applicable federal emissions
limitations.

Require notice to the department of the intent to introduce or allow the introduction of an
air contaminant into the air within the geographical area of the board's jurisdiction.
Require any person emitting any air contaminant to:

a. Install, use and maintain emission monitoring devices;

b. Sample emissions in accordance with methods and at locations and intervals as
may be prescribed by the board;

C. Establish and maintain records of the nature and amount of emissions;

d. Submit reports regarding the nature and amounts of emissions and the
performance of emission control devices; and

e. Provide any other reasonable information relating to the emission of air

contaminants.

Any regulation adopted under this section shall be consistent with federal law, if any, relating to
control of motor vehicle emission.

In making its regulations, the board shall give the weight it deems appropriate to all facts and
circumstances, including but not limited to:

(M
(2)
3)

Character and degree of injury to or interference with health, welfare, visibility and
property;

The public interest, including the social and economic value of the sources and subjects
of air contaminants; and

Technical practicability and economic reasonableness of reducing or eliminating air
contaminants from the sources involved and previous experience with equipment and
methods available to control the air contaminants involved.

(Ord. No. 94-5, § 4, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-5.
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Sec. 30-34. - Duties and powers of the department.

()

()

(e)

(f)

(h)

(i)

The department shall administer and enforce the provisions of the Air Quality Control Act
(NMSA 1978, § 74-2-1 et seq.), this article and any regulations adopted pursuant thereto and
any other laws relating to air poliution applicable within the county and the City of Albuquerque.
The staff for the board shall be provided by the City of Albuquerque. The department shall
perform, within the boundaries of the county, all functions delegated to the state environment
department under the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.), except for the
duties and powers reserved exclusively for the state environment department.

The department shall develop facts and make investigations and studies consistent with the Air
Quality Control Act (NMSA 1978, § 74-2-1 et seq.) and this article and, as required for
enforcement of such act and this article, enter at all reasonable times in or upon any private or
public property, except private residences, that the department or the local agency has
reasonable cause to believe is or will become a source contributing to air pollution and require
the production of information relating to emissions that cause or contribute to air pollution. The
results of any such investigations shall be reduced to writing if any enforcement action is
contemplated, and a copy shall be furnished to the owner or occupants of the premises before
the action is filed.

The department shall institute legal proceedings to compel compliance with the Air Quality
Control Act (NMSA 1978, § 74-2-1 et seq.), this article or any regulation of the board.

The department shall encourage and make every reasonable effort to obtain voluntary
cooperation by the owner or occupants to preserve, restore or improve air purity.

The department shall consult with any person proposing to construct, install or otherwise
acquire an air contaminant source, device, system or control mechanism concerning the
efficiency of the device, system or mechanism or the air pollution problem that may be related
to the source, device, system or mechanism, provided that consultation shall not relieve any
person from compliance with the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.), this
article, regulations in force pursuant thereto, and any other provision of law.

The department shall establish a small business stationary source technical and environmental
compliance assistance program, consistent with the provisions of section 507 and of the
federal act.

The department shall accept, receive and administer grants or other funds or gifts from public
and private agencies, including the federal government or from any person.

The department shall classify and record air contaminant sources that, in its judgment, may
cause or contribute to air pollution according to levels and types of emissions and other
characteristics that relate to air pollution, provided that classifications may be for application to
the county as a whole or to any designated area of the county and city, and shall be made with
special reference to effects on health, economic and social factors and physical effects on
property.

The department shall develop and present to the board a plan for the regulation, control,
prevention or abatement of air pollution, recognizing the differences, needs, requirements and
conditions in the different portions of the geographical area of the department's responsibility
as established by this article.

(Ord. No. 94-5, § 5, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-5.1.

Sec. 30-35. - Adoption of regulations; notice and hearings.

(@)

(b)

60f 15

Any person may recommend or propose regulations to the board for adoption. The board shall
determine whether to hold a hearing within 60 days of submission of a proposed regulation.

No regulation or emission control requirement shall be adopted until after a public hearing by the
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board. As used in this section, the term "regulation” includes any amendment or repeal thereof.

Notice of the hearing shall be given at least 30 days prior to the hearing date and shall state the
subject, the time and the place of the hearing and the manner in which interested persons may
present their views. The notice shall also state where interested persons may secure copies of
any proposed regulation or air quality standard. The notice shall be published in a newspaper of
general circulation in the county and city. Reasonable effort shall be made to give notice to all
persons who have made a written request to the board for advance notice of its hearings.

At the hearing, the board shall allow all interested persons reasonable opportunity to submit
data, views or arguments orally or in writing and to examine witnesses testifying at the hearing.
Any person heard or represented at the hearing shall be given written notice of the action of the

board.

The board may designate a hearing officer to take evidence, and the hearing officer may make
recommendations to the board.

No regulation or emission control requirement adopted by the board shall become effective until
30 days after its filing under the State Rules Act (NMSA 1978, §§ 14-3-24, 14-3-25, 14-4-1 et

seq.).

A copy of adopted air quality control regulations shall be on file in the office of the county clerk
and shall be available for inspection by the public during regular business hours. Copies of such
regulations shall be available to any person upon request and payment of a reasonable charge
set by the county clerk.

(Ord. No. 94-5, § 6, 2-2-94)

State law reference— Similar provisions, NMSA 1978, § 74-2-6.

Sec. 30-36. - Permits, permit appeals to the board and permit fees.

(@)

(b)

By regulation, the board shall require:

(1

()

Any person intending to construct or modify any source, except as otherwise specifically
provided by regulation, to obtain a construction permit from the department prior to such
construction or modification; and

Any person intending to operate any source for which an operating permit is required
pursuant to the 1990 amendments to the federal act, except as otherwise specifically
provided by regulation, to obtain an operating permit from the department.

Regulations adopted by the board shall include at least the following provisions:

(M

2

©)

Requirements for the submission of relevant information including, but not limited to,
information the department deems necessary to ensure that regulations and standards
under this article, the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.) or the
federal act will not be violated;

Specification of the deadlines for processing permit applications, provided the deadline
for a final decision by the department on a construction permit application may not
exceed:

a. One hundred eighty days after the application is determined to be complete, if the
application is not affected by requirements for prevention of significant
deterioration; or

b. Two hundred forty days after the application is determined to be complete, if the
application is affected by requirements for prevention of significant deterioration.

Specification of the public notice, comment period and public hearing, if any, required

prior to the issuance of a permit, provided the permit regulations adopted include

provisions requiring that notice be given to the state environment department of all
applications by any source that emits, or has a potential emission rate of, 100 tons per
year or more of any regulated air contaminant, including any source of fugitive emissions
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of any regulated air contaminant, at least 60 days prior to the date on which construction
or major modification is to commence.

A schedule of construction permit fees sufficient to cover:

a. The reasonable costs of reviewing and acting upon any application for such
permit; and

b. The reasonable costs of implementing and enforcing the terms and conditions of
the permit, excluding any court or other costs associated with an enforcement
action.

A schedule of emission fees consistent with the provisions of section 502(b)(3) of the
1990 amendments to the federal act.

Specification of the maximum length of time for which a permit shall be valid, provided
that for an operating permit, such period may not exceed five years.
For an operating permit only:

a. Provisions consistent with sections 502(b) and 505(b) of the federal act that
require: notice to, and review and comment by, the United States Environmental
Protection Agency; and if the department receives notice of objection from the
United States Environmental Protection Agency before the operating permit is
issued, the department shall not issue the permit unless the permit is revised and
issued pursuant to section 505(c) of the federal act;

Provisions governing renewal of the operating permit; and

Specification of the conditions under which the operating permit may be
terminated, modified or revoked and reissued prior to the expiration of the term of
the operating permit.

(¢)  The department may deny any application for:

(1)

@)

A construction permit if it appears that the construction or modification will not meet
applicable requirements of this article, the Air Quality Control Act (NMSA 1978, § 74-2-1
et seq.), the federal act or any regulation adopted pursuant thereto; or

An operating permit if:

a. The source for which the permit is sought will emit a hazardous air pollutant or any
air contaminant in excess of a federal standard of performance or a regulation of
the board;

b. It appears that the source for which the permit is sought will cause or contribute to

air contaminant levels in excess of any national, state or applicable local ambient
air quality standard; or

C. Any other provision of this article, the Air Quality Control Act (NMSA 1978, §
74-2-1 et seq.) or the federal act will be violated.

(d)  The department may specify conditions to any permit granted under this section, including:

(1

()

For a construction permit, a requirement that such source install and operate control
technology, determined on a case-by-case basis, sufficient to meet the requirements of
this article, the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.), the federal act or
any regulations promuigated pursuant thereto; and

For an operating permit:

a. Imposition of individual emission limits, determined on a case-by-case basis, but
only as restrictive as necessary to meet the requirements of the Air Quality
Control Act (NMSA 1978, § 74-2-1 et seq.) and the federal act or the emission
rate specified in the operating permit application, whichever is most stringent;

Compliance with applicable federal standards of performance;

Imposition of reasonable restrictions and limitations not relating to emission limits
or emission rates; or
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d. Any combination of the conditions listed in this subsection (d).

This section does not authorize the department to require the use of machinery, devices or
equipment from a particular manufacturer if the federal standards of performance, regulations of
the board and permit conditions may be met by machinery, devices or equipment otherwise
available.

The issuance of a construction or operating permit does not relieve any person from the
responsibility of complying with the provisions of the Air Quality Control Act (NMSA 1978, §
74-2-1 et seq.), this article or any applicable regulations of the board. Any conditions placed
upon a permit by the department shall be enforceable to the same extent as a regulation of the
board.

Any person who participated in a permitting action before the department shall be notified by the
department of the action taken by the department and the reasons for the action. Notification of
the applicant shall be by certified mail.

Any person who participated in a permitting action before the department and who is adversely
affected by such permitting action may file a petition for hearing before the board. The petition
shall be made in writing to the board within 30 days from the date notice is given of the
department's action. Unless a timely request for hearing is made, the decision of the
department shall be final.

If a timely petition for hearing is made, the board shall hold a hearing within 90 days after
receipt of the petition. The board shall notify the petitioner and the applicant or permittee, if
other than the petitioner, by certified mail of the date, time and place of the hearing. If the
subject of the petition is a permitting action deemed by the board to substantially affect the
public interest, the board shall ensure that the public receives notice of the date, time and place
of the hearing. The public in such circumstances shall also be given a reasonable opportunity to
submit data, views or arguments orally or in writing and to examine witnesses testifying at the
hearing. Any person submitting data, views or arguments orally or in writing shall be subject to
examination at the hearing.

The board may designate a hearing officer to take evidence in the hearing. All hearings shall be
recorded.

The burden of proof shall be upon the petitioner. Based upon the evidence presented at the
hearing, the board shall sustain, modify or reverse the action of the department.

Notwithstanding any other provision of law and subject to the provisions of NMSA 1978, §
74-2-4, a final decision on a permit by the department, the board or the court of appeals that a
new source will or will not meet applicable local, state, and federal air pollution standards and
regulations shall be conclusive and is binding on the county, the City of Albuquerque and every
state agency and, as an issue before the same, shall be deemed resolved in accordance with
that final decision.

Fees collected pursuant to this section shall be deposited in a fund created pursuant to NMSA
1978, § 74-2-16 if collected pursuant to a permit regulation adopted by the board pursuant to
this section.

(Ord. No. 94-5, § 7, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-7.

Sec. 30-37. - Variances.

(a)

The board may grant an individual variance from the limitations prescribed under the Air Quality

Control Act (NMSA 1978, § 74-2-1 et seq.), this article, any regulation of the board, or any

permit condition imposed by the department whenever it is found, upon presentation of

adequate proof that:

(1) Compliance with any part of the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.),
this article, any regulation of the board, or any permit condition will:
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a. Result in an arbitrary and unreasonable taking of property; or
b. Impose an undue economic burden upon any lawful business, occupation or
activity; and
(2)  The granting of the variance will not:
a. Result in a condition injurious to health or safety; or
b. Cause or contribute to an air contaminant level in excess of any primary national

ambient air standard.

No variance shall be granted pursuant to this section until the board has considered the relative
interests of the applicant, the other owners of property likely to be affected by the discharges
and the general public.

Any variance or renewal thereof shall be granted within the requirements of subsection (a) of
this section and for time periods and under conditions consistent with the reasons therefor, and
within the following limitations:

(1) if the variance is granted on the ground that there are no practicable means known or
available for the adequate prevention, abatement or control of the air pollution involved,
it shall be only until the necessary means for prevention, abatement or control become
known and available.

(2)  If the variance is granted on the grounds that compliance with the particular requirements
from which variance is sought will necessitate the taking of measures that, because of
their extent or cost, must be spread over a considerable period of time, it shall be for a
period not to exceed such reasonable time as, in the view of the board, is requisite for
the taking of the necessary measures. A variance granted on the grounds specified in
this subsection (c)(2) shall contain a timetable for the taking of action in an expeditious
manner and shall be conditioned on adherence to the timetable.

(3) If the variance is granted on the grounds that it is justified to relieve or prevent hardship
of a kind other than that provided for in subsections (¢)(1) and (c)(2) of this section, it
shall be for not more than one year.

Any person seeking a variance shall do so by filing a petition for variance with the director. The

director shall promptly investigate the petition and make a recommendation to the board as to

the disposition of the petition.

Upon receiving the recommendation of the director on the variance, the board shall:

(1) 1f the recommendation of the director favors a variance, hold a public hearing prior to the
granting of any variance; and

(2)  1f the director is opposed to the granting of the variance, hold a hearing only upon the
request of the petitioner.

In the hearing, the burden of proof shall be upon the petitioner.

(Ord. No. 94-5, § 8, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-8.

Sec. 30-38. - Judicial review; administrative actions.

(@

(b)

(c)

Any person adversely affected by an administrative action taken by the board or the director
may appeal to the court of appeals. All appeals shall be upon the record made at the hearing
and shall be taken to the court of appeals within 30 days following the date of the action being
appealed.

For appeals of regulations, that date of the action shall be the date of the filing of the regulation
by the board pursuant to the State Rules Act, (NMSA 1978, §§ 14-3-24, 14-3-25, 14-4-1 et

seq.).
Upon appeal, the court of appeals shall set aside the action only if found to be:
(1) Arbitrary, capricious or an abuse of discretion;
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(2)  Not supported by substantial evidence in the record; or
(3)  Otherwise not in accordance with law.

After a hearing and a showing of good cause by the appellant, a stay of action being appealed
may be granted:

(1) By the board or the director, whichever took the action being appealed; or

(2) By the court of appeals if the board or the director denies a stay or fails to act upon an
application for a stay within 60 days after receipt of the application.

(Ord. No. 94-5, § 9, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-9.

Sec. 30-39. - Emergency powers of the director.

(@)

(b)

Notwithstanding any other provision of the Air Quality Control Act (NMSA 1978, § 74-2-1 et
seq.), this article or any regulation of the board, if the director of the department determines
that a source or combination of sources present an imminent and substantial endangerment to
the public health or welfare or to the environment, the director may bring suit in the district court
for the county to restrain immediately any person causing or contributing to the alleged air
pollution to stop the emission of air contaminants causing or contributing to such air pollution or
to take such other action as may be necessary.

If it is not practicable to ensure prompt protection of the public health or welfare or the
environment by commencement of a civil action, the director may issue orders necessary to
protect the public health or welfare or the environment. An order shall be effective for a period
of not more than 24 hours, unless the director brings a civil action before the expiration of the
24 hours. If the director brings an action within that time, the order shall be effective thereafter
for 48 hours or for such longer period as may be authorized by the court pending litigation.

(Ord. No. 94-5, § 10, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-10.

Sec. 30-40. - Confidential information.

(@)

(b)

Any records, reports or information obtained under the Air Quality Control Act (NMSA 1978, §
74-2-1 et seq.) or this article by the board or the department shall be available to the public,
except that upon a satisfactory showing to the director or the board, as applicable, by any
person that records, reports or information, or particular parts thereof, except emission data, to
which the director or the board has access under the Air Quality Control Act (NMSA 1978, §
74-2-1 et seq.), if made public would divulge confidential business records or methods or
processes entitled to protection as trade secrets of that person, the director or the board, as
applicable, shall consider such record, report or information, or particular portion thereof,
confidential in accordance with the provisions of NMSA 1978, § 14-2-1 and 18 USC 1905,
except that such record, report or other information may be disclosed:

(1) To other officers, employees or authorized representatives of the department or the
board concerned with carrying out the Air Quality Control Act (NMSA 1978, § 74-2-1 et
seq.);

(2)  To officers, employees or authorized representatives of the United States Environmental
Protection Agency concerned with carrying out the federal act; or

(3)  When relevant, in any proceeding under the Air Quality Control Act (NMSA 1978, §
74-2-1 et seq.) or the federal act.

The board shall adopt regulations to implement this section, including regulations specifying
those business records entitled to treatment as confidential records.

(Ord. No. 94-5, § 11, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-11.
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Sec. 30-41. - Limitations on article regulations.

This article does not:

(1)  Authorize the board to make any regulation with respect to any condition or quality of the
outdoor atmosphere if the condition or air quality level and its effect are confined entirely
within the boundaries of the industrial or manufacturing property within which the air
contaminants are or may be emitted and public access is restricted within such
boundaries;

(2)  Grant to the board any jurisdiction or authority affecting the relation between employees
and employers with respect to or arising out of any condition of air quality; or

(3)  Supersede or limit the applicability of any law relating to industrial health, safety or
sanitation.

(Ord. No. 94-5, § 12, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-11.1.

Sec. 30-42. - Enforcement; compliance orders; field citations.

(a)  Whenever, on the basis of any information, the director determines that any person has
violated or is violating any requirement or prohibition of the Air Quality Control Act (NMSA 1978,
§ 74-2-1 et seq.), this article, any regulation promulgated pursuant to this article, or any
condition of a permit issued pursuant thereto, the director may:

(1) Issue a compliance order stating with reasonable specificity the nature of the violation
and requiring compliance immediately or within a specified time period or assessing a
civil penalty for any past or current violation, or both; or

(2)  Commence a civil action in district court for appropriate relief, including a temporary or
permanent injunction.

(b)  Any order issued pursuant to subsection (a) of this section may include a suspension or
revocation of any permit, or portion of a permit, issued by the director. Any penalty assessed in
the order shall not exceed $15,000.00 per day of noncompliance for each violation.

()  Any order issued pursuant to subsection (a) of this section shall become final unless, no later
than 30 days after the order is served, the person named in this section submits a written
request to the director for a public hearing. Upon such request, the director shall promptly
conduct a public hearing. The director shall appoint an independent hearing officer to preside
over the public hearing. The hearing officer shall make and preserve a complete record of the
proceedings and forward the hearing officer's recommendation based thereon to the director,
who shall make the final decision.

(d)  The board may adopt a field citation program though regulations establishing appropriate minor
violations for which field citations assessing civil penalties not to exceed $1,000.00 per day of
violation may be issued by officers or employees of the department as designated by the
director. The program will be implemented by the department.

()  Any person to whom a field citation is issued pursuant to subsection (d) of this section may,
within a reasonable time as prescribed by regulation by the board, elect to pay the penalty
assessment or to request a hearing by the issuing agency on the field citation. If a request for
hearing is not made within the time specified in the regulation, the penalty assessment in the
field citation shall be final.

(f) Payment of a civil penalty required by a field citation issued pursuant to subsection (d) of this
section shall not be a defense to further enforcement by the department to correct a violation or
to assess the maximum statutory penalty pursuant to other authorities in the Air Quality Control
Act (NMSA 1978, § 74-2-1 et seq.) or this article if the violation continues.

(9) In determining the amount of any penalty to be assessed pursuant to this section, the director
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or the individual issuing a field citation shall take into account the seriousness of the violation,
any good faith efforts to comply with the applicable requirements and other relevant factors.

In connection with any proceeding under this section, the director may issue subpoenas for the
attendance and testimony of witnesses and the production of relevant papers, books and
documents and may adopt rules for discovery procedures.

Penalties collected pursuant to an administrative order or a field citation shall be deposited in
the county or City of Albuguerque general fund, as applicable.

(Ord. No. 94-5, § 13, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-12.

Sec. 30-43. - Civil penalty; representation of the county and the city.

(a)

(b)

Any person who violates any provision of the Air Quality Control Act (NMSA 1978, § 74-2-1 et
seq.), this article, any regulation of the board or any permit condition or emergency order
adopted or issued pursuant to that act or this article may be assessed a civil penalty not to
exceed $15,000.00 for each day during any portion of which a violation occurs.

In any court action to enforce the provisions of the Air Quality Control Act (NMSA 1978, §
74-2-1 et seq.) or this article or regulation, permit condition or emergency order, adopted,
imposed or issued pursuant thereto:

(1) The county shall be represented by the district attorney; and

(2)  The City of Albuquerque shall be represented by the city attorney.

(Ord. No. 94-5, § 14, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-12.1.

Sec. 30-44. - Inspection.

The director or an authorized representative, upon presentation of departmental credentials:

(1)  Shall have a right of entry to, upon or through any premises on which an emission
source is located or on which any records required to be maintained by regulations of
the board or any permit conditions are located; and

(2)  May at reasonable times:

a. Have access to and copy any records required to be established and maintained
by regulations of the board or any permit condition;

b. Inspect any monitoring equipment and method required by regulation of the board
or by any permit condition; and

c. Sample any emissions that are required to be sampled pursuant to regulation of

the board or any permit condition.

(3)  If premises described in subsection (1) or (2) of this section are unoccupied, a
department employee shall first make a reasonable effort to locate the owner or other
person having charge or control of the premises and demand entry.

(4)  Ifentry is refused, the department shall proceed to obtain a search warrant by filing the
documents and following the procedures required by the district court or metropolitan
court. The sworn statement filed in conjunction with the application for the search
warrant or order shall:

a. Set forth the particular premises, or portion of the premises, sought to be
inspected,;

b. State that the owner or occupant of the premises, or portion of the premises, has
refused entry;

c. State that inspection of the premises or portion of the premises is necessary to

determine whether it complies with the requirements of this article;
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d. Set forth the particular provisions of this article sought to be enforced;

e. Set forth any other reason necessitating the inspection, including knowledge or
belief that a particular condition exists in the premises, or portion of the premises,
which constitutes a violation of this article; and

f. State that the department or the department's designated representative is
authorized by the county manager to make the inspection.

(Ord. No. 94-5, § 15, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-13.

Sec. 30-45. - Enforcement summaries.

The department shall deliver to the county manager and the board of county commissioners,
and to the mayor and city councilors or the designated representatives of any of them, a copy of the
monthly enforcement summary which the department submits to the board.

(Ord. No. 94-5, § 16, 2-2-94)

Sec. 30-46. - Criminal penalties for violation of article.

(@)  Any person who knowingly commits any violation of this article or NMSA 1978, § 74-2-14(C)
shall be punished as provided in_section 1-6

(b)  Any person who knowingly makes any false statement, representation or certification in any
application, record, report, plan or other document filed or required to be maintained under the
Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.) or a board regulation or who falsifies,
tampers with or knowingly renders inaccurate any monitoring device or method to be
maintained under the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.) or this article or
regulation adopted pursuant thereto is guilty of a misdemeanor and shall, upon conviction, be
punished as provided in_section 1-6

()  Except as provided in NMSA 1978, § 74-2-14(C), (D), any person who knowingly commits any
violation of a regulation of the board is guilty of a misdemeanor and shall be sentenced in
accordance with the provisions of NMSA 1978, § 31-19-1.

(Ord. No. 94-5, § 17, 2-2-94)

Sec. 30-47. - Local air quality permit fund.

(a) Pursuant to NMSA 1978, § 74-2-16 and this article, the city will establish an environmental
health department air quality permit fund.

(b)  Allfees collected by the department shall be deposited in the fund created in subsection (a) of
this section, and shall be used by the city only for the purpose of paying the reasonable costs
of funding the department's performance for the county and the city of the following permitting
functions required by the federal Clean Air Act Amendments of 1990 as follows:

(1) Reviewing and acting upon any application for a permit;

(2)  If the owner or operator receives a permit, implementing and enforcing the terms and
conditions of such permit, not including any court costs or other costs associated with
any enforcement action;

(3)  Emissions and ambient monitoring;
(4)  Preparing generally applicable regulations or guidance;
(6)  Modeling, analysis and demonstration; and

(6) Preparing inventories and tracking emissions.
(Ord. No. 94-5, § 18, 2-2-94)
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Secs. 30-48—30-75. - Reserved.

FOOTNOTE(S):
(32) State Law reference— Air Quality Control Act, NMSA 1978, § 74-2-1 et seq. (Back)
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Bernalillo County, New Mexico, Code of Ordinances

[COUNTY-COMMISSION-ORDINANCE NO.-88-45] ARTICLE II. - AIR
POLLUTION [32]

[SECHON-1-Shert title:
Ordinanee.”’]

[Seetien2] Sec. 30-31. - Definitions.

[__—'ii'l Ouality € FAetthe foll tefini Ll il
to-terms-used-in-this Ordinanee:] The following words, terms and phrases, when used in
this article, shall have the meanings ascribed to them in this section, except where the
context clearly indicates a different meaning;

[A<]  Air contaminant means any substance including, but not limited to, any
particulate matter, fly ash, dust, fumes, gas, mist, smoke, vapor, microorganisms,
radioactive material, any combination thereof or any decay or reaction product thereof,

[B:]  Air pollution means the emission, except [as-sueh] emission that occurs in nature,
into the outdoor atmosphere of one or more air contaminants in [sueh] quantities and of a
duration [as] that may with reasonable probability i injure human health, or animal or plant
life or as may unreasonably interfere with the public welfare, visibility or the reasonable
use of property.

[€]  Board means the Albuquerque-Bernalillo County Air Quality Control Board
created by this [erdinanee] article.

{MW@%WWWMWW&%@@HW
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[E<]  Department means the administrative agency of the Albuquerque-Bernalillo
County Air Quality Control Board.

[¥]  Director means the administrative head of the department or his authorized
representative.

(6]  Emission limitation and emission standard means a requirement [establishing]

established by the board, the department, or pursuant to the federal act [ mh] that limits
the quantity, rate or concentration, or combination thereof, of emissions of air
contaminants on a continuous basis, including any requirements relating to the operation
or maintenance of a source to [assure] ensure continuous reduction.
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Environmental department means the environmental department of the state.

[H-—“‘envirenmental improvement division means-¢ he-environmental improvement
éﬁ%&eﬁ%ﬂ-ﬁ%ﬁNeWMeﬂeehea%&HéWmMepaﬁmeﬂg]

[£]  Federal act means the federal Clean Air Act [42-U-8-C-Sections 7401 through

7642], its subsequent amendments and successor provisions.

[&:]  Federal standard of performance means any standard of performance, emission
limitation or emission standard adopted pursuant to 42 USC 7411 or 7412.

[Ks]  Hazardous air pollutant means an air contaminant [whieh] that has been
classified as a hazardous air pollutant pursuant to the federal act.

[==]  Mandatory class I area means any of the following areas in the state [ef New
Mexiee] that were in existence on August 7, 1977:

(1) National wilderness areas [which] that exceed 5,000 acres in size; and
(2) National parks [whieh] that exceed 6,000 acres in size.

[M:]  Modification means any physical change in, or change in the method of operation
of, a source [whieh] that results in an increase in the potential emission rate of any
regulated air contaminant emitted by the source or that results in the emission of any
regulated air contaminant not previously emitted, but does not include:

(1) A change in ownership of the source;

(2)  Routine maintenance, repair or replacement;

(3) Installation of air pollution control equipment and all related process
equipment and materials necessary for its operation, undertaken for the purpose of
complying with regulations adopted by the board or pursuant to the federal act; or

(4)  Unless previously limited by enforceable permit conditions:

a.  Anincrease in the production rate, if such increase does not exceed the
operating design capacity of the source;

b.  Anincrease in the hours of operation; or

¢.  Use of an alternative fuel or raw material if, prior to January 6, 1975,
the source was capable of accommodating such fuel or raw material, or if use of an
alternate fuel or raw material is caused by any natural gas curtailment or emergency
allocation or any other lack of supply of natural gas.

[N-]  Nonattainment area means, for any air contaminant [smes : :

A @ ion AMMa = h

contaminantis-being-execeeded), an area that is designated “nonattainment” with respect
to that contaminant within the meaning of section 107(d) of the federal act.
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Plan means any and all parts of the state implementation plan that pertain to the county
that are adopted by the board for submittal by the governor of the state to the federal
environmental protection agency pursuant to 42 USC 7410.

[B-]  Potential emission rate means the emission rate of a source at its maximum
capacity in the absence of air pollution control equipment [whieh] that is not vital to
production of the normal product of the source or to its normal operation, also defined by
board regulations as precontrolled emissions.

[(Q]  Regulated air contaminant means any air contaminant, the emission or ambient
concentration of which is regulated pursuant to the Air Quality Control Act (NMSA
1978. § 74-2-1 et seq.) or the federal act.

[R]  Significant deterioration means any increase in the ambient concentrations of any
air contaminant above the levels allowed by the federal act or federal regulations for that
air contaminant in the area within which the increase occurs.

[8-]  Source means any structure, building, equipment, facility, installation or operation
that emits or may emit any air contaminant.

[¥-]  Standard of performance means a requirement of continuous emission reduction,
including any requirement relating to operation or maintenance of a source to ensure
continuous emission reduction.

(Y]  State implementation plan means any plan submitted by the governor of the state
[ef New-Mexieo] to the federal Environmental Protection Agency pursuant to 42 USC
7410.

Toxic air pollutant means any air contaminant, except a hazardous air pollutant, classified
by the board as a toxic air pollutant.
(Ord. No. 94-5, § 2, 2-2-94)

Cross reference— Definitions generally, § 1-2.
State law reference— Similar provisions, NMSA 1978, § 74-2-2.
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Sec. 30-32. - Joint air quality control board.

(a) _In accordance with the New Mexico Air Quality Control Act (NMSA 1978, §
74-2-1 et seq.), a joint air quality control board known as the Albuquerque-Bernalillo
County Air Quality Control Board is hereby created. The board shall serve as a joint
local authority acting on behalf of both the county and the City of Albuquerque. Within
the exterior boundaries of the county, the board shall have authority and jurisdiction to
exercise the same functions pertaining to air quality as the functions that have been
delegated by the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.) to the state
environmental improvement board except any functions reserved exclusively for the
environmental improvement board.

(b) The membership and organization of the board shall be as described below:

(1) _Members of the board previously appointed and serving on F ebruary 2, 1994,
shall continue serving their terms on the board. The length and termination date of their
terms of office shall not be affected by the passage of this article.

(2) The board shall consist of seven members, three of whom shall be appointed
by the board of county commissioners, and four of whom shall be appointed by the city.

(3) _Members shall be appointed for three-year terms. No member shall serve
more than two consecutive terms at a time. The positions on the board shall be staggered
appointments so that no more than two city-appointee's terms expire in any single vear.,
and no more than one county-appointee's term expires in any single year. Vacant
positions shall be filled by individuals appointed by the same authority that appointed the
outgoing member.

(4) Nominations and appointments to the board shall be made as follows:
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a. At least a majority of the membership of the board shall be individuals who
represent the public interest and meet the requirements of the state and federal guidelines
set forth in the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.), as amended, and
the federal Clean Air Act, 42 USC 7401 et seq.. as amended. Further, to the extent that
the requirement does not conflict with this subsection (b)(4)a of this section, board
members will be selected for their concerns about, and commitment to, the local ambient
air quality. Therefore, selections may be made from a broad range of persons
representing the public interest and who are experienced or trained in disciplines
including natural sciences, humanities, social studies,. finance, medicine and health,
engineering or physics, law, law enforcement, education. business and industry.

b. No person employed by either the county or the City of Albuquerque shall
be a member of the board. No elected county or city official, and no member of the
immediate family of any elected county or city official shall be appointed to the board.

c. __County-appointed members shall be residents of the county.

d. A board member may be removed from office by the appointing authority
if the member has missed three consecutive meetings or has been absent from more than
50 percent of the meetings during any 12 consecutive meetings.

e. If a vacancy occurs for reasons other than expiration of a term. the
department shall promptly utilize the procedure described in subsection (b)(4)c of this
section. Each vacancy shall be filled by the authority that appointed the departing
member. The replacement member shall serve for the remainder of the unexpired term.

(5) _ Four members present shall constitute a quorum. A quorum shall be present
for all matters decided by a vote of the board.

(6) Any action, order or decision of the board requires a simple majority vote of
the members present, except for adoption, amendment or repeal of a board regulation, in
which case the concurrence of four members shall be required.

(7) _ All officers of the board shall be elected annually by the board for one-year
terms. No officer shall serve in the same position for more than two consecutive years.

(8) The board may adopt rules to govern its proceedings.

(¢) _The board shall meet in public facilities with public seating available. The
board shall meet monthly if a quorum is available, unless a meeting is unnecessary or
delayed for good reason. The board shall hold a minimum of six monthly meetings a
year. Special additional meetings may be held as needed. Notice of time, place and
agenda of meetings shall be published according to the requirements of law. Meetings.
work sessions and hearings of the board shall be open to the public.






(d) _The director of the department shall record all transactions and proceedings of
the board and shall perform the duties required by the Air Quality Control Act (NMSA
1978, § 74-2-1 et seq.). The director is the custodian of all files and records of the board,
and shall meet with the board but does not have a vote.

(e) _Any member of the board who has a conflict of interest regarding a matter
before the board shall disqualify himself from the discussion and shall abstain from the
vote on such matter. A conflict of interest means any interest which may yield, directly
or indirectly, any monetary or other material benefit to the board member or the
member's spouse or minor child.

() The county planning commission (CPC) and the city environmental planning
commission (EPC) may appoint a member of the CPC and of the EPC, respectively. to be
liaisons to the air quality control board. The CPC and EPC liaisons may attend board
meetings and may participate in board discussions, but will not be members of the board
and will not have a vote. The respective liaisons may communicate with the board and
their respective planning commissions regarding air quality issues.

(Ord. No. 94-5, § 3, 2-2-94)
Cross reference— Boards and commissions, § 2-431 et seq.
State law reference— Local board, NMSA 1978, § 74-2-4.

[Seetion2] Sec. 30-33. - Duties and powers of the board.

(@) The board, in accordance with the Air Quality Control Act (NMSA 1978, § 74-
2-1 et seq.), shall prevent or abate air pollution within the county and the City of
Albuquerque.

(b) The board shall:

(1) Adopt, promulgate, publish, amend and repeal regulations consistent with the
Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.) and this [erdinanee] article to
attain and maintain national ambient air quality standards, and prevent or abate air
pollution, including regulations prescribing air standards within the geographic area of
the board’s jurisdiction, or any part thereof: and

(2) Adopt a plan for the regulation, control, prevention or abatement of air
pollution, recognizing the differences, needs, requirements and conditions within the
county or any part of the county.

(c)  Regulations adopted b# the board may:

(1) _Include regulations to protect visibility in mandatory class I areas, to prevent
significant deterioration of air quality and to achieve national ambient air quality
standards in nonattainment areas, provided that such regulations:
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a.__Shall be no more stringent than but at least as stringent as required by the
federal act and federal regulations pertaining to visibility protection in mandatory class I
areas, pertaining to prevention of significant deterioration and pertaining to
nonattainment areas; and

b. _ Shall be applicable only to sources subject to such regulation pursuant to
the federal act.

[Regulations-may-alse] (2)  Prescribe standards of performance for sources and
emission standards for hazardous air pollutants [provided-that-such-regulations] that,
except as provided in subsection (c)(3) of this section:

a. _Shall be no more stringent than but at least as stringent as required by
federal standards of performance; and

b. _Shall be applicable only to sources subject to such federal standards of
performance.

[Anyregulations-shall-netspeeify-the method to be used

(3)  Include regulations governing emissions from solid waste incinerators that
shall be at least as stringent as, and may be more stringent than, any applicable federal
emissions limitations.

(4) Require notice to the department of the intent to introduce or allow the
introduction of an air contaminant into the air within the geographical area of the board’s

jurisdiction.

(5) Require any person emitting any air contaminant to:

a. _Install, use and maintain emission monitoring devices;

b. Sample emissions in accordance with methods and at locations and
intervals as may be prescribed by the board;

c.  Establish and maintain records of the nature and amount of emissions:

3

d. _ Submit reports regarding the nature and amounts of emissions and the
performance of emission control devices; and

c. _ Provide any other reasonable information relating to the emission of air
contaminants.

(d) _Any regulation adopted under this section shall be consistent with federal law, if
any, relating to
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control of motor vehicle emission.

(e) _In making its regulations, the board shall give the wei ght it deems appropriate to
all facts and
circumstances, including but not limited to:

[€](1) _ Character and degree of injury to or interference with health, welfare,
visibility and
property;

[€6](2) __The public interest, including the social and economic value of the
sources and subjects
of air contaminants; and

[€6](3) _ Technical practicability and economic reasonableness of reducing or
eliminating air contaminants from the sources involved and previous experience with
equipment and methods available to control the air contaminants involved.

(Ord. No. 94-5, § 4, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-5.

Sec. 30-34. - Duties and powers of the department.

(a) The department shall administer and enforce the provisions of the Air Quality
Control Act (NMSA 1978, § 74-2-1 et seq.). this article and any regulations adopted
pursuant thereto and any other laws relating to air pollution applicable within the county
and the City of Albuquerque. The staff for the board shall be provided by the City of
Albuquerque. The department shall perform, within the boundaries of the county, all
functions delegated to the state environment department under the Air Quality Control
Act (NMSA 1978, § 74-2-1 et seq.), except for the duties and powers reserved
exclusively for the state environment department.

[€)](b) _ The department shall develop facts and make investigations and studies
consistent with the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.) and this
[erdinanee] article and, [in-connection-therewith;] as required for enforcement of such act
and this article, enter at all reasonable times in or upon any private or public property,
except private residences, [whieh] that the [Beard] department or the local agency has
reasonable cause to believe is or will become a source [efair-eontaminants] contributing
to air pollution and require the production of information relating to emissions [whieh]
that cause or contribute to air pollution. The results of any such investigations shall be
reduced to writing if any enforcement action is contemplated, and a copy [thereof] shall
be furnished to the owner or occupants of the premises [investigated]before the action is
filed.

[63)—=causeto-be-instituted](c) The department shall institute legal proceedings to
compel compliance with the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.), this
[erdinanee] article or any regulation of the board.
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[€53](d)__ The department shall encourage and make every reasonable effort to obtain
voluntary cooperation by [persons-in-the preservation,the restoration—orthe

wmprovemnent-of] the owner or occupants to preserve, restore or improve air purity.

[€6)](e) _ The department shall consult with any person proposing to construct, install
or otherwise acquire an air contaminant source, [o#] device, [ex] system [for-the-control
therof] or control mechanism concerning the efficiency of the device, [e] system or
mechanism or the air pollution problem [whieh] that may be related to the source, device,
[e¥] system or mechanism, [rothing-in-any-sueh-consultationrelieves] provided that
consultation shall not relieve any person from compliance with the Air Quality Control
Act (NMSA 1978, § 74-2-1 et seq.), this [erdinanee] article, regulations in force pursuant
thereto, [e] and any other provision of law.

(f) The department shall establish a small business stationary source technical and

environmental compliance assistance program, consistent with the provisions of section
507 and of the federal act.

[A](g)  The department shall accept, receive and administer grants or other funds or
gifts from public and private agencies, including the federal government or from any
person.

[€3](h)  The department shall classify and record air contaminant sources [whieh]
that, in its judgment, may cause or contribute to air pollution according to levels and
types of emissions and other characteristics [which] that relate to air pollution, provided
that classifications [made-pursuant-to-this-paragraph] may be for application to the [eity
and] county as a whole or to any designated area of the county and city, and shall be
made with special reference to effects on health, economic and social factors and physical
effects on property.[and]

[€9](1)__The department shall develop and [adept] present to the board a plan for the

regulation, control, prevention or abatement of air pollution, recognizing the differences,

needs, requirements and conditions in the different [areas-of-the-eity-and-county] portions
of the geographical area of the department's responsibility as established by this article.






—
O D000 ~JON L WM -

W L LW W W L L WWDNDNDRNDNDNDDINDNDNDNDN m— e e

D-The board 3 futioon, . R s :
to:

e - dovioes: s
P boar iobrmnti Lati | $i% i o —
(Ord. No. 94-5, § 5, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-5.1.

[Seetion-5] Sec. 30-35. - Adoption of regulations; notice and hearings.
(a) __Any person may recommend or propose regulations to the board for adoption. The

board shall determine whether to hold a hearing within 60 days of submission of a
proposed regulation.

(b) _No regulation or emission control requirement [or-amendment-or repeal theref]
shall be adopted until after a public hearing by the board. As used in this section, the
term “regulation” includes any amendment or repeal thereof.

(c) _ Notice of the hearing shall be given at least 30 days prior to the hearing date and
shall state the subject, the time and the place of the hearing and the manner in which
interested persons may present their views. The notice shall also state where interested
persons may secure copies of any proposed regulation or air quality standard. The notice
shall be published in a newspaper of general circulation in the county and city.
Reasonable effort shall be made to give notice to all persons who have made a written
request to the board for advance notice of its hearings.

(d) At the hearing, the board shall allow all interested persons reasonable opportunity
to submit data, views or arguments orally or in writing and to examine witnesses
testifying at the hearing. Any person heard or represented at the hearing shall be given
written notice of the action of the board.

(e) The board may designate a hearing officer to take evidence [ta-the-hearing], and the
hearing officer may make recommendations to the board.

(f)  No regulation or emission control requirement [o+amendmen :
adopted by the board shall become effective until 30 days after its filing under the State
Rules Act (NMSA 1978, §§ 14-3-24, 14-3-25, 14-4-1 et seq.).

(2) A copy of adopted air quality control regulations shall be on file in the office of the
county clerk and shall be available for inspection by the public during regular business
hours. Copies of such regulations shall be available to any person upon request and
payment of a reasonable charge set by the county clerk.
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(Ord. No. 94-5, § 6, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-6.
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Sec. 30-36. - Permits, permit appeals to the board and permit fees.

(a) By regulation, the board shall require:

(1) __Any person intending to construct or modify any source, except as otherwise
specifically provided by regulation, to obtain a construction permit from the department
prior to such construction or modification; and

(2) _Any person intending to operate any source for which an operating permit is
required pursuant to the 1990 amendments to the federal act, except as otherwise
specifically provided by regulation, to obtain an operating permit from the department.

(b) Regulations adopted by the board shall include at least the following provisions:

(1) Requirements for the submission of relevant information including. but not
limited to, information the department deems necessary to ensure that regulations and
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standards under this article, the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.)
or the federal act will not be violated:

(2) _ Specification of the deadlines for processing permit applications, provided
the deadline for a final decision by the department on a construction permit application
may not exceed:

a.  One hundred eighty days after the application is determined to be
complete, if the application is not affected by requirements for prevention of significant
deterioration: or

b. Two hundred forty days after the application is determined to be complete,
if the application is affected by requirements for prevention of significant deterioration.

(3) _ Specification of the public notice, comment period and public hearing, if any.
required prior to the issuance of a permit, provided the permit regulations adopted include
provisions requiring that notice be given to the state environment department of all
applications by any source that emits, or has a potential emission rate of, 100 tons per
year or more of any regulated air contaminant, including any source of fugitive emissions
of any regulated air contaminant, at least 60 days prior to the date on which construction
or major modification is to commence.

(4) A schedule of construction permit fees sufficient to cover:

a. _The reasonable costs of reviewing and acting upon any application for such
permit; and

b.  The reasonable costs of implementing and enforcing the terms and
conditions of the permit, excluding any court or other costs associated with an
enforcement action.

(5) A schedule of emission fees consistent with the provisions of section
502(b)(3) of the 1990 amendments to the federal act.

(6) Specification of the maximum length of time for which a permit shall be
valid, provided that for an operating permit, such period may not exceed five years.

(7) _ For an operating permit only:

a. _ Provisions consistent with sections 502(b) and 505(b) of the federal act that
require: notice to, and review and comment by, the United States Environmental
Protection Agency; and if the department receives notice of objection from the United
States Environmental Protection Agency before the operating permit is issued, the
department shall not issue the permit unless the permit is revised and issued pursuant to
section 505(c) of the federal act;
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b.__Provisions governing renewal of the operating permit: and

c._ Specification of the conditions under which the operating permit may be
terminated, modified or revoked and reissued prior to the expiration of the term of the
operating permit.

(c) _The department may deny any application for:

(1) A construction permit if it appears that the construction or modification will
not meet applicable requirements of this article, the Air Quality Control Act (NMSA
1978, § 74-2-1 et seq.), the federal act or any regulation adopted pursuant thereto: or

(2) _An operating permit if:

a. _ The source for which the permit is sought will emit a hazardous air
pollutant or any air contaminant in excess of a federal standard of performance or a
regulation of the board;

b. It appears that the source for which the permit is sought will cause or
contribute to air contaminant levels in excess of any national, state or applicable local
ambient air quality standard: or

c. _Any other provision of this article, the Air Quality Control Act (NMSA
1978, § 74-2-1 et seq.) or the federal act will be violated.

(d) _The department may specify conditions to any permit granted under this section,
including:

(1)  For a construction permit, a requirement that such source install and operate
control technology, determined on a case-by-case basis, sufficient to meet the
requirements of this article, the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.).
the federal act or any regulations promulgated pursuant thereto: and

(2) For an operating permit:

a. Imposition of individual emission limits, determined on a case-by-case
basis, but only as restrictive as necessary to meet the requirements of the Air Quality
Control Act (NMSA 1978, § 74-2-1 et seq.) and the federal act or the emission rate
specified in the operating permit application, whichever is most stringent:

b. Compliance with applicable federal standards of performance;

c. Imposition of reasonable restrictions and limitations not relating to
emission limits or emission rates: or

d. Any combination of the conditions listed in this subsection (d).
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(e)  This section does not authorize the department to require the use of machinery,
devices or equipment from a particular manufacturer if the federal standards of
performance, regulations of the board and permit conditions may be met by machinery,
devices or equipment otherwise available.

(f) _The issuance of a construction or operating permit does not relieve any person from
the responsibility of complying with the provisions of the Air Quality Control Act
(NMSA 1978, § 74-2-1 et seq.), this article or any applicable regulations of the board.
Any conditions placed upon a permit by the department shall be enforceable to the same
extent as a regulation of the board.

(g) _Any person who participated in a permitting action before the department shall be
notified by the department of the action taken by the department and the reasons for the
action. Notification of the applicant shall be by certified mail.

(h) _ Any person who participated in a permitting action before the department and who
is adversely affected by such permitting action may file a petition for hearing before the
board. The petition shall be made in writing to the board within 30 days from the date
notice is given of the department's action. Unless a timely request for hearing is made, the
decision of the department shall be final.

(i) _If a timely petition for hearing is made, the board shall hold a hearing within 90
days after receipt of the petition. The board shall notify the petitioner and the applicant or
permittee, if other than the petitioner, by certified mail of the date, time and place of the
hearing. If the subject of the petition is a permitting action deemed by the board to
substantially affect the public interest, the board shall ensure that the public receives
notice of the date. time and place of the hearing. The public in such circumstances shall
also be given a reasonable opportunity to submit data, views or arsuments orally or in
writing and to examine witnesses testifying at the hearing. Any person submitting data,
views or arguments orally or in writing shall be subject to examination at the hearing.

(1) The board may designate a hearing officer to take evidence in the hearing. All
hearings shall be recorded.

(k)  The burden of proof shall be upon the petitioner. Based upon the evidence
presented at the hearing, the board shall sustain, modify or reverse the action of the
department.

(i) _Notwithstanding any other provision of law and subject to the provisions of NMSA
1978, § 74-2-4, a final decision on a permit by the department, the board or the court of
appeals that a new source will or will not meet applicable local, state, and federal air
pollution standards and regulations shall be conclusive and is binding on the county, the
City of Albuquerque and every state agency and, as an issue before the same, shall be
deemed resolved in accordance with that final decision.
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(m) _Fees collected pursuant to this section shall be deposited in a fund created pursuant
to NMSA 1978, § 74-2-16 if collected pursuant to a permit regulation adopted by the
board pursuant to this section.

(Ord. No. 94-5, § 7, 2-2-94)

State law reference— Similar provisions, NMSA 1978, § 74-2-7.

[Seetion7] Sec. 30-37. - Variances.

(a) The board may grant an individual variance from the limitations prescribed under
the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.), this [erdinanee] article, [of]
any regulation of the board, or any permit condition imposed by the department whenever
it is found, upon presentation of adequate proof that:

(1) _ Compliance with any part of the Air Quality Control Act (NMSA 1978, § 74-
2-1 et seq.), this [erdinanee] article, any regulation of the board, or any permit condition
will:

a. _Result in an arbitrary and unreasonable taking of property; or [wil]
b. _Impose an undue economic burden upon any lawful business, occupation
or activity; and [that]

(2) _The granting of the variance will not;
a. Result in a condition injurious to health or safety; or
b.  Cause or contribute to an air contaminant level in excess of any primary
national ambient air standard.

(b) No variance shall be granted pursuant to this section until the board has considered
the relative interests of the applicant, the other owners of property likely to be affected by
the discharges and the general public.

(c) Any variance or renewal thereof shall be granted within the requirements of
subsection (a) of this section and for time periods and under conditions consistent with
the reasons therefor, and within the following limitations:

(1)  Ifthe variance is granted on the ground that there [is] are no practicable
means known or available for the adequate prevention, abatement or control of the air
pollution involved, it shall be only until the necessary means for prevention, abatement or
control become known and available.

(2)  If the variance is granted on the grounds that compliance with the particular
requirements from which variance is sought will necessitate the taking of measures
[whieh] that, because of their extent or cost, must be spread over a considerable period of
time, it shall be for a period not to exceed such reasonable time as, in the view of the
board, is requisite for the taking of the necessary measures. A variance granted on the
grounds specified in this [paragraph] subsection (c)(2) shall contain a timetable for the
taking of action in an expeditious manner and shall be conditioned on adherence to the
timetable. [ez]
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(3) Ifthe variance is granted on the grounds that it is justified to relieve or

prevent hardship of a kind other than that provided for in [paragraphs-1-and 2-of this
subseetion] subsections (c)(1) and (c)(2) of this section, it shall be for not more than one
year.

(d) Any person seeking a variance shall do so by filing a petition for variance with the
director. The director shall promptly investigate the petition and make a recommendation
to the board as to the disposition [thereof] of the petition.

(¢)  Upon receiving the recommendation of the director on the variance, the board
shall:

(1)  If the recommendation of the director favors a variance, hold a public hearing
prior to the granting of any variance; and

(2) If the [Board] director is opposed to [any] the granting of the variance, [then
a-hearing shall-be-held] hold a hearing only upon the request of the petitioner. [and]

(D In [sueh-hearings] the hearing, the burden of proof shall be upon the petitioner.
(Ord. No. 94-5, § 8, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-8.

[Seetion-8] Sec. 30-38. - [Varianees] Judicial review; administrative actions.

(a) Any person [mﬁem—th&Be&Fé{leﬂées&#aéaﬁeeraﬁef-&heaﬁﬁg] adversely
affected by an administrative action taken by the board or the director may appeal to the
court of appeals. All appeals shall be upon the record made at the hearing and shall be

taken to the court of appeals within 30 days [afterthe-Board s-denial] following the date
of the action being appealed.

[ B#h&pmeedme%%&&gaﬁappea%mkeeeuﬁ—eﬁappea}&wdeﬁhﬁ
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(b)  For appeals of regulations, that date of the action shall be the date of the filing of
the regulation by the board pursuant to the State Rules Act. (NMSA 1978, 88§ 14-3-24,
14-3-25, 14-4-1 et seq.).






[S—
OO 003N W N

W L LW LWL W WWRNDBRNDRNDNDDRNDNDRNDNDRINDRIN — e e b e e i

(¢)  Upon appeal, the court of appeals shall set aside the [Board’s-denial-of the variance
request] action only if found to be:

(1)  Arbitrary, capricious or an abuse of discretion;
(2) Not supported by substantial evidence in the record; or

(3) Otherwise not in accordance with law.

(d) _ After a hearing and a showing of good cause by the appellant, a stay of action being
appealed may be granted:

(1) By the board or the director, whichever took the action being appealed; or

(2) By the court of appeals if the board or the director denies a stay or fails to act
upon an application for a stay within 60 days after receipt of the application.
(Ord. No. 94-5, § 9, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-9.

Sec. 30-39. - Emergency powers of the director.

(a) Notwithstanding any other provision of the Air Quality Control Act (NMSA 1978.
§ 74-2-1 et seq.), this article or any regulation of the board, if the director of the
department determines that a source or combination of sources present an imminent and
substantial endangerment to the public health or welfare or to the environment, the
director may bring suit in the district court for the county to restrain immediately any
person causing or contributing to the alleged air pollution to stop the emission of air
contaminants causing or contributing to such air pollution or to take such other action as
may be necessary.

(b) _Ifit is not practicable to ensure prompt protection of the public health or welfare or
the environment by commencement of a civil action. the director may issue orders
necessary to protect the public health or welfare or the environment. An order shall be
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effective for a period of not more than 24 hours, unless the director brings a civil action
before the expiration of the 24 hours. If the director brings an action within that time, the
order shall be effective thereafter for 48 hours or for such longer period as may be
authorized by the court pending litigation.

(Ord. No. 94-5, § 10, 2-2-94)

State law reference— Similar provisions, NMSA 1978, § 74-2-10.

Sec. 30-40. - Confidential information.

(a) _Any records, reports or information obtained under the Air Quality Control Act
(NMSA 1978, § 74-2-1 et seq.) or this article by the board or the department shall be
available to the public, except that upon a satisfactory showing to the director or the
board, as applicable, by any person that records, reports or information, or particular parts
thereof, except emission data, to which the director or the board has access under the Air
Quality Control Act (NMSA 1978, § 74-2-1 et seq.). if made public would divulge
confidential business records or methods or processes entitled to protection as trade
secrets of that person, the director or the board, as applicable. shall consider such record,
report or information, or particular portion thereof, confidential in accordance with the
provisions of NMSA 1978, § 14-2-1 and 18 USC 1905, except that such record. report or
other information may be disclosed:

(1) _To other officers. employees or authorized representatives of the department
or the board concerned with carrying out the Air Quality Control Act (NMSA 1978, § 74-

2-1 et seq.):

(2) To officers. employees or authorized representatives of the United States
Environmental Protection Agency concerned with carrying out the federal act: or

(3) When relevant, in any proceeding under the Air Quality Control Act (NMSA
1978, § 74-2-1 et seq.) or the federal act.

(b) _ The board shall adopt regulations to implement this section. including regulations
specifying those business records entitled to treatment as confidential records.
(Ord. No. 94-5, § 11, 2-2-94)
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State law reference— Similar provisions, NMSA 1978, § 74-2-11.

Sec. 30-41. - Limitations on article regulations.

[B—Fhe AirQuality-Control Aet-and-this-ordinanee-do-not] This article does not:

(1)  Authorize the board to make any regulation with respect to any condition or
quality of the outdoor atmosphere if the condition or air quality level and its effect are
confined entirely within the boundaries of the industrial or manufacturing property within
which the air contaminants are or may be emitted and public access is restricted within
such boundaries;

(2)  Grant to the board any jurisdiction or authority affecting the relation between
employees and employers with respect to or arising out of any condition of air qualit ;or
ploy ploy Y g y q y

(3)  Supersede or limit the applicability of any law relating to industrial health,
safety or sanitation.
(Ord. No. 94-5, § 12, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-11.1.
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Sec. 30-42. - Enforcement; compliance orders: field citations.

(a) Whenever, on the basis of any information, the director determines that any person
has violated or is violating any requirement or prohibition of the Air Quality Control Act
(NMSA 1978, § 74-2-1 et seq.). this article, any regulation promulgated pursuant to this
article, or any condition of a permit issued pursuant thereto, the director may:

(1) Issue a compliance order stating with reasonable specificity the nature of the
violation and requiring compliance immediately or within a specified time period or
assessing a civil penalty for any past or current violation, or both: or

(2) Commence a civil action in district court for appropriate relief, including a
temporary or permanent injunction.

(b) ___Any order issued pursuant to subsection (a) of this section may include a
suspension or revocation of any permit, or portion of a permit, issued by the director. Any
penalty assessed in the order shall not exceed $15.000.00 per day of noncompliance for
each violation.

(c) Any order issued pursuant to subsection (a) of this section shall become final
unless, no later than 30 days after the order is served, the person named in this section
submits a written request to the director for a public hearing, Upon such request, the
director shall promptly conduct a public hearing. The director shall appoint an
independent hearing officer to preside over the public hearing. The hearing officer shall
make and preserve a complete record of the proceedings and forward the hearing officer's
recommendation based thereon to the director, who shall make the final decision.

(d) The board may adopt a field citation program though regulations establishing
appropriate minor violations for which field citations assessing civil penalties not to
exceed $1,000.00 per day of violation may be issued by officers or employees of the
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department as designated by the director. The program will be implemented by the
department.

(e) Any person to whom a field citation is issued pursuant to subsection (d) of this
section may, within a reasonable time as prescribed by regulation by the board, elect to
pay the penalty assessment or to request a hearing by the issuing agency on the field
citation. If a request for hearing is not made within the time specified in the regulation,
the penalty assessment in the field citation shall be final.

(f) Payment of a civil penalty required by a field citation issued pursuarnt to subsection
(d) of'this section shall not be a defense to further enforcement by the department to
correct a violation or to assess the maximum statutory penalty pursuant to other
authorities in the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.) or this article if
the violation continues.

(2) _ In determining the amount of any penalty to be assessed pursuant to this section,
the director or the individual issuing a field citation shall take into account the
seriousness of the violation, any good faith efforts to comply with the applicable
requirements and other relevant factors.

(h) In connection with any proceeding under this section, the director may issue
subpoenas for the attendance and testimony of witnesses and the production of relevant
papers, books and documents and may adopt rules for discovery procedures.

(i)  Penalties collected pursuant to an administrative order or a field citation shall be
deposited in the county or City of Albuquerque general fund, as applicable.

(Ord. No. 94-5, § 13, 2-2-94)

State law reference— Similar provisions, NMSA 1978, § 74-2-12.

Sec. 30-43. - Civil penalty; representation of the county and the city.

(a) Any person who violates any provision of the Air Quality Control Act (NMSA
1978, § 74-2-1 et seq.). this article. any regulation of the board or any perit condition or
emergency order adopted or issued pursuant to that act or this article may be assessed a
civil penalty not to exceed $15,000.00 for each day during any portion of which a
violation occurs.

(b) In any court action to enforce the provisions of the Air Quality Control Act (NMSA
1978, § 74-2-1 et seq.) or this article or regulation, permit condition or emergency order,
adopted, imposed or issued pursuant thereto:

(1)  The county shall be represented by the district attorney: and

(2)  The City of Albuquerque shall be represented by the city attorney.
(Ord. No. 94-5, § 14, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-12.1.
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[Seetien12] Sec. 30-44. - Inspection.

[Any-employee-of the department-or Board] The director or an authorized representative,
upon presentation of [preper] departmental [orBeard] credentials:

[A](1) Shall have [at+easenable-times] a right of entry to, upon or through any
premises [#] on which an emission source is located or [ia] on which [are-located] any
records required to be maintained by regulations of the board or any permit conditions are
located; and

[B](2) May at reasonable times:

a. _Have access to and copy any records required to be established and
maintained by regulations of the board or any permit condition; [and]

[€]b.  Inspect any monitoring equipment [ex] and method required [te-be-installed] by
regulation of the board or by any permit condition; and

c. _ Sample any emissions that are required to be sampled pursuant to regulation
of the board or any permit condition.

(3) _ If premises described in subsection (1) or (2) of this section are unoccupied. a
department employee shall first make a reasonable effort to locate the owner or other
person having charge or control of the premises and demand entry.

(4) If entry is refused, the department shall proceed to obtain a search warrant by filing
the documents and following the procedures required by the district court or metropolitan
court. The sworn statement filed in conjunction with the application for the search
warrant or order shall:

a. _ Set forth the particular premises, or portion of the premises, sought to be
inspected;

b. _ State that the owner or occupant of the premises, or portion of the premises,
has refused entry;

c.  State that inspection of the premises or portion of the premises is necessary to
determine whether it complies with the requirements of this article;

d.  Set forth the particular provisions of this article sought to be enforced;

e. _ Set forth any other reason necessitating the inspection, including knowledge
or belief that a particular condition exists in the premises, or portion of the premises,
which constitutes a violation of this article; and
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f. _ State that the department or the department's designated representative is
authorized by the county manager to make the inspection.

(Ord. No. 94-5, § 15, 2-2-94)
State law reference— Similar provisions, NMSA 1978, § 74-2-13.

Sec. 30-45. - Enforcement summaries.
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The department shall deliver to the county manager and the board of county
commissioners, and to the mayor and city councilors or the designated representatives of
any of them, a copy of the monthly enforcement summary which the department submits
to the board.

(Ord. No. 94-5, § 16, 2-2-94)

Sec. 30-46. - Criminal penalties for violation of article.

(a) Any person who knowingly commits any violation of this article or NMSA 1978, §
74-2-14(C) shall be punished as provided in section 1-6

(b) __Any person who knowingly makes any false statement. representation or
certification in any application, record, report, plan or other document filed or required to
be maintained under the Air Quality Control Act (NMSA 1978, § 74-2-1 et seq.) or a
board regulation or who falsifies, tampers with or knowingly renders inaccurate any
monitoring device or method to be maintained under the Air Quality Control Act (NMSA
1978, § 74-2-1 et seq.) or this article or regulation adopted pursuant thereto is guilty of a
misdemeanor and shall, upon conviction, be punished as provided in section 1-6

(c) _Except as provided in NMSA 1978, § 74-2-14(C), (D), any person who knowingly
commits any violation of a regulation of the board is guilty of a misdemeanor and shall
be sentenced in accordance with the provisions of NMSA 1978. § 31-19-1.

(Ord. No. 94-5, § 17, 2-2-94)

Sec. 30-47. - Local air quality permit fund.

(a) Pursuant to NMSA 1978, § 74-2-16 and this article, the city will establish an
environmental health department air quality permit fund.

(b) Al fees collected by the department shall be deposited in the fund created in
subsection (a) of this section, and shall be used by the city only for the purpose of paying
the reasonable costs of funding the department's performance for the county and the city
of the following permitting functions required by the federal Clean Air Act Amendments
0f 1990 as follows:

(1) Reviewing and acting upon any application for a permit;

(2) If the owner or operator receives a permit, implementing and enforcing the
terms and conditions of such permit, not including any court costs or other costs
associated with any enforcement action:

(3) _Emissions and ambient monitoring;

(4)  Preparing generally applicable regulations or guidance;
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(5) _Modeling, analysis and demonstration; and

(6)  Preparing inventories and tracking emissions.
(Ord. No. 94-5, § 18, 2-2-94)

Secs. 30-48—30-75. - Reserved.

FOOTNOTE(S):
(32) State Law reference— Air Quality Control Act, NMSA 1978, § 74-2-1 et seq.
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CITY OF ALBUQUERQUE

LEGAL DEPARTMENT
(505) 768-4500

July 6, 1990

INTER-OFFICE CORRESPONDENCE REF:

TO: Sarah B. Kotchian, Director, Environmental Health
Department

FROM: Adelia W. Kearny, Assistant City Attorney

SUBJECT: City of Albuquerque and County of Bernalillo Conflict
of Interest Submissions

At the request of the Environmental Protection Agency,
certified copies of the following are attached:

1. Sections 1-12-1 through 1-12-3, Public Boards, and
Sections 2-3-1 through 2-3-13, Conflicts of Interest, Revised
City of Albuquerque Ordinances, 1974; and Article XII, the Code
of Ethics, from the City Charter; and

2. Bernalillo County Ordinance 85-3, the Code of Ethics.

The above ordinances and excerpt from the City Charter
require the disclosure of all potential conflicts of interest
by members of the Albuquerque-Bernalillo County Air Quality
Control Board and meet the requirements of the Clean Air Act,
Section 7428(a)(2), U.S.C.A.

CITY OF A BUQUEj]QUE ] j{’
» v/ d

David S. Cadﬁﬁelq o
City Attorn

Dated: '7/! (Q/Q/O

T

% >

delia W. Kearny
Assistant City Attorﬂey

AWK:ps

Attachments

3054Y

cc: Robert Harley, Chief Engineer
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City of Albuquerque

P.0. BOX 1293 ALBUQUERQUE, NEW MEXICO 87103

OFFICE OF THE CITY CLERK KAREN M. ACEVES
(505) 768-3030 CITY CLERK

June 28, 1990

I, Karen M. Aceves City Clerk of the City of Albuquerque, New
Mexico, a municipal corporation, hereby certify that Chapter 1
Article XII (Public Boards, Commissions and Committees, Chapter
2 Article III (Conflict of Interest) and Article XII (Code of
Ethics) of The City of Albuquerque Revised Ordinance 1974, are
true and correct copies df the original documents as maintained

in the City Clerk's Office of which I am the Custodian.

e

CitWwClerk

June 28, 1990
Date

(Seal)
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ARTICLE XII

PUBLIC BOARDS, COMMISSIONS AND COMMITTEES

Sections

1-12-1 Membership.
1-12-2 Organization.
1-12-3 Applicability.

1-12-1 MEMBERSHIP.

The following shall govern the qualifications, appointment
and conduct of members of the public boards, commissions and
committees of the City of Albuquerque; provided that the
provisions relating to qualifications and appointment of
members of public boards, commissions and committees of the
City of Albuquerque shall apply only to members who are
appointed after the effective date of this ordinance and
that any member of any public board, commission or committee
in existence on the effective date of this ordinance shall
complete the term of office for which such member was
appointed, unless said member's conduct is in violation of

this ordinance.

A. Qualifications:

1. All persons appointed to any public board,

commission or committee shall normally be residents of the
City of Albuquerque.

2. No person regularly employed on a full-time
basis by the City of Albuquerque shall be appointed to any
public board, commission or committee; provided that the
Mayor, Councillors or administrative officers of the City
may be appointed as ex-officio members,

3. No member of the immediate family of any

elected City official shall be appointed to any public
board, commission or committee.

4. No person shall be a member of more than
one public board, commission or committee at any one time.

5. No person shall serve more than two consec-
utive terms on any public board, commission or committee:

7-1-87 .Page 1-12-1





provided that neither a term of less than three years nor an
unexpired term shall be considered to be a term as used in
this limitation.

B. Appointments:

1. The Mayor, with the advice and consent of
the Council, shall appoint the members of the public boards,
comnissions and committees.

2. The members of each public board, commission
or committee shall be appointed from the broadest possible
base of the community at:  large and to the fullest extent

possible, the Mayor will seek information from interest
groups as to potential appointees.

3. All appointments shall be made by written
notice of appointment to the appointee, which notice shall
clearly state that such appointment is made subject to all
the provisions outlined herein, and that members so appointed
may be removed by the Mayor for violation of any of the
provisions hereby established.

4. All appointments shall be accepted in writ-
ing by the appointee confirming that such appointee accepts
the policies outlined herein as a condition precedent to such
appointee's appointment and holding office.

5. All appointments shall be for terms of three
Years unless the appointment is to £ill a vacancy; provided
that the initial terms of members of newly established public
boards, commissions and committees shall be staggered and
shall be for either one, two or three years.

6. Every member, unless removed as provided
herein, shall hold office until a successor has been duly
qualified.

C. Conduct:

1. Any member of a public board, commission or
committee may be removed from office by the Mayor after due
notice and hearing if such member has missed three consecu-
tive meetings or has been absent from more than fifty percent

of the meetings held during any twelve months' period of
time. :

7-1-87 ' Page 1-12-2
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2. Any member of a public board, commission or
committee may be removed from office by the Mayor after due
notice and hearing if such member has violated any of the
provisions contained herein.

(54-1975, 60-1975)

-

1-12-2 ORGANIZATION. ~

The following provisions shall " govern the organizational
structure of the public boards, commissions and committees.

A. Officers:

1. The minimum number of officers of any public
board, commission or committee shall be not less than two
officers (such as the Chairman and Vice-Chairman) and such

other officers as such public board, commission or committee
may deem necessary.

2. All officers shall be elected by the members

for a term of one year and no officer shall serve more than
two consecutive terms.

B. Meetings:

1. All meetings of any public board, commission
or committee shall be open to the public and insofar as
possible, shall be held at a City-owned facility.

2. Reasonable notice shall be given to the
public prior to any meeting of any public board, commission
or committee. At least once a Yyear, each public board,
commission or committee shall determine what is reasonable
notice to the public; provided that in no event shall notice
be less than the notice required for Council meetings.

3. Minutes shall be kept of each meeting and

filed with the City Clerk and copies of the minutes shall be
sent to the Mayor. ’

4. Each public board, commission or committee
shall meet at least quarterly.

5. A majority of all the members of a public
board, commission or committee shall constitute a quorum for
the transaction of business. A motion shall carry upon the

7-1-87 . Page 1-12-3
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affirmative vote of the majority of the members present at
any meeting.

C. Rules and Regulations:

1. Each public board, commission or committee
may promulgate such rules and regulatlons for its conduct as
may be deemed ‘necessary.

2. If an ordinance or resolution establishing
a public board, comm1551on or committee provides that the
public board, commission or committee may adopt rules and
regulations pertaining to matters within its jurisdiction,
the public board, commission or-committee shall comply with

the following procedures 1in adopting such rules and
regulations. :

a. Notice of the public board, commission
or committee's intention to consider the adoption of a rule
or regulation shall be given by posting in the lobby of City
Hall and by giving written notice to the Mayor Such notice
shall be given at least fourteen days prior to the meeting
at which the proposed rule or requlation will be considered
and shall be in addition to the notice to be given to the
publlc pursuant to Section 1-12-2B(2) hereof. All such
notices shall state the time and location of the meeting and

contain a brief description of the proposed rule or
regulation.

b. The meeting, at which the ‘proposed
rule or regulation 1is considered, shall be open to the
public and any person may give testimony in favor of or in
opp051t10n to the proposed rule or regulation, whether such
testimony be given orally or in writing. 1In con51der1ng the
proposed rule or regulatlon, the public board, commission or
committee shall give due consideration to all such testimony.

c. Notwithstanding. Section 1-12-2B(5)
hereof, a proposed rule or regulation shall be deemed to have
been adopted by the public board, committee or ‘commission
upon the affirmative vote of a majority of the entire member-
ship of the public board, commission or committee plus one
additional member thereof.

4. All rules and regulations adopted by a
public board, commission or committee shall be promptly

filed with the City Clerk and shall bear the signature of
the presiding officer.

7-1-87 Page 1-12-4
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D. At least once each year, every public board,
commission or committee shall present a written report to
the Mayor and Council of its activities for the past year
and any recommendations as may be deemed appropriate.

(54-1975, 60-1975)

1-12-3 APPLICABILITY. -

The provisions contained herein shall apply to every public
board, commission and committee of the City of Albuquerque
whether such public board, commission or committee 1is
established by ordinance, resolution or otherwise. In the
event that any of the provisions contained herein conflict
with any specific provision of any ordinance or resolution
establishing a specific public board, commission or
committee, such specific provision shall control.

(54-1975, 60-1975)
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ARTICLE 6: PUBLIC BOARDS, COMMISSIONS AND COMMITTEES

Section
Part 1: General Provisions

2-6-1-1 Short title
2-6-1-2 Definition
2-6-1-3 Membership
2-6-1-4 Organization
2-6-1-5 Applicability

Part 2: Boards, Commissions and
Committees Defense and Indemnification

2-6-2-1 Short title

2-6-2-2 Purpose

2-6-2-3 Definition

2-6-2-4 Defense and indemnification

Part 3: Information Services Committee

2-6-3-1 Committee created
2-6-3-2 Duties, responsibilities, and powers
2-6-3-3 Process

Part 4: Records Analysis and
Disposal Committee

2-6-4-1 Policy

2-6-4-2 Committee

2-6-4-3 Definition

2-6-4-4 Procedure

2-6-4-5 Correlation

2-6-4-6 Further recommendation

Part 5: Joint Advisory Commission on
Persons with Disabilities

2-6-5-1 Membership
2-6-5-2 Terms

2-6-5-3 Powers and duties
2-6-5-4 Organization
2-6-5-5 Assistance

Part 6: Commission on Indian Affairs

2-6-6-1 Intent
2-6-6-2 Creation

17

2-6-6-3
2-6-6-4

Terms and appointment
Powers and duties

Part 7: Youth Advisory Council

2-6-7-1
2-6-7-2

2-6-7-3
2-6-7-4
2-6-7-5

Intent

City of Albuguergue Youth Advisory
Council created

Membership

Duties

Organization

Part 8: Water Protection Advisory Board

2-6-8-1
2-6-8-2
2-6-8-3
2-6-8-4
2-6-8-5
2-6-8-6
2-6-8-7

Part 9: Albuquerque Commission on

Short title

Definitions

Purpose

Board created

Organization; meetings

Staff

Duties and powers of the Board

Immigrant Affairs and Services

2-6-9-1
2-6-9-2
2-6-9-3
2-6-9-4
2-6-9-5
2-6-9-6

Part 10:
2-6-10-1
2-6-10-2
2-6-10-3
2-6-10-4

2-6-10-5

Purpose

Membership

Terms of office

Organization

Responsibilities, powers and duties
Assistance and staff support

New Mexico Veterans Memorial
Review Committee

Purpose

Definitions

Findings

The New Mexico Veterans Memorial
Review Committee created
Authorization of other permanent
memorials and policies for the creation
and installation of memorials at the
New Mexico Veterans Memorial

2007 S-52
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Part 11: Public Safety Tax Advisory Board

2-6-11-1 Short title

2-6-11-2 Findings and public policy

2-6-11-3 Membership, terms and appointments
2-6-11-4 Duties

Cross-reference:
Accountability in Government Oversight
Committee, see § 2-10-5
Administrative Real Property Review Board,
see § 5-2-2(A)
Airport Advisory Board, see § 7-1-2-1 et seq.
Albuquerque Arts Board, see § 10-5-3
Albuquerque Cable Television Advisory Board,
see § 13-5-2-1
Albuquerque Sister-City Board, see § 10-7-1
Anderson/Abruzzo International Balloon
Museum Board of Trustees, § 10-4-5-1
Beautification Committee, § 14-13-3-5
Biological Park Advisory Board, § 10-2-2-1 et seq.
City Labor-Management Relations Board,
see § 3-2-15
City of Albuquerque’s Greater Albuquerque
Bicycling Advisory Committee, see § 14-13-3-6
City of Albuquerque’s Greater Albuquerque
Recreational Trails Committee, see § 14-13-3-8
City Purchasing Standards and Specifications
Committee, see § 5-5-8
Commission on Alcohol and Substance Abuse,
see §§ 9-1-1-1 et seq.
Conference Committee on the Budget,
see § 2-11-11
Debarment Appeals Board, see § 5-7-5
Development Commission, see § 14-8-6-1
et seq.
Energy Conservation Council, see § 14-8-5-1
et seq.
Environmental Planning Commission,
see §§ 14-13-3-1 et seq.
Explora Science Center Advisory Board, see
§ 10-4-2-2
Government Cable Channel Board of Directors,
see § 13-5-2-2
Hispanic Cultural Center Advisory Committee,
see § 10-4-4-1 et seq.
Housing and Neighborhood Economic
Development Committee, see § 4-2-2-4(A)
Human Rights Board, see §§ 11-3-4 - 11-3-6
Investment Committee, see § 4-1-9
Joint Air Quality Control Board, see § 9-5-1-3
Landmarks and Urban Conservation
Commission, see § 14-12-5
Library Advisory Board, see § 10-6-1

2008 S-58

Lodgers’ Tax Advisory Board, see § 4-4-13

Metropolitan Environmental Health Advisory
Board, see §§ 9-5-6-1 et seq. '

Metropolitan Parks and Recreation Advisory
Board, see §§ 10-1-2-1 et seq.

Metropolitan Redevelopment Agency,
see § 14-8-4-1 et seq.

Municipal Golf Advisory Board, see § 10-8-1

Neighborhood Associations, see § 14-8-2-1
et seq.

Old Town Portal Market Advisory Board, see
§ 13-3-2-7

Open Space Advisory Board, see § 14-13-3-7

Performing Arts Center Board of Trustees,
see § 10-4-3-1 et seq.

Personnel Board, see § 3-1-4

Police Oversight Commission, see §§ 9-4-1-1
et seq.

Public Museum Board of Trustees,
see § 10-4-1-3

Risk Management Claims Review Board,
see § 2-8-2-6

Selection Advisory Committee for professional
services, see §§ 14-7-2-1 et seq.

Supplemental Retirement Fund Committee,
see § 3-7-3

Technical Standards Committee, see
§ 14-5-2-15

Urban Enhancement Trust Fund Citizens
Committee, see § 4-2-1-3(D)

Urban Renewal Agency, see § 14-8-3-1 et seq.

(Zoning) Board of Appeals for Special Zoning
Exceptions, see §§ 14-8-7-1 et seq.

PART 1: GENERAL PROVISIONS

§ 2-6-1-1 SHORT TITLE.

Sections 2-6-1-1 et seq. shall be known and may
be cited as the "Public Boards, Commissions and
Committees Ordinance.”

('74 Code, § 1-12-1) (Ord. 55-1992)

§ 2-6-1-2 DEFINITION.

For the purpose of §§ 2-6-1-1 et seq., the following
definitions shall apply unless the context clearly
indicates or requires a different meaning.
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PUBLIC BOARDS, COMMISSIONS and
COMMITTEES. Every board, commission, committee
and other similar body whose meetings are required by
the Open Meetings Act, Chapter 10, Article 15 NMSA
1978, as amended and as supplemented from time to
time, to be open to the public.

('74 Code, § 1-12-2) (Ord. 55-1992)

§ 2-6-1-3 MEMBERSHIP.

The following shall govern the qualifications,
appointment and conduct of members of the public
boards, commissions and committees of the city;
provided that the provisions relating to qualifications
and appointment of members of public boards,
commissions and committees of the city shall apply only
to members who are appointed after the effective date
of §§ 2-6-1-1 et seq. and that any member of any public
board, commission or committee in existence on the
effective date of §§ 2-6-1-1 et seq. shall complete the
term of office for which such member was appointed,
unless said member's conduct is in violation of
§§ 2-6-1-1 et seq.

(A) Qualifications.

(1) Each person appointed to any public
board, commission or committee shall normally be a
resident of the city.

(2) No person regularly employed on a
full-time basis by the city shall be appointed to any
public board, commission or committee; provided that
the Mayor, Councillors or administrative officers of the
city may be appointed as ex officio members.

(3) No member of the immediate family of
any elected city official shall be appointed to any public
board, commission or committee.

(4) No person shall be a member of more
than one public board, commission or committee at any
one time.

(6) No person shall serve more than two
consecutive terms on any public board, commission or
committee; provided that if a person is appointed to fill
an unexpired term of another person, that term shall not
be considered a term for the purpose of this limitation
if the time remaining in the term at the time of the
appointment is one year or less.

(B) Appointments.

(1) Except as otherwise provided by
ordinance the Mayor, with the advice and consent of the
Council, shall appoint the members of the public boards,
commissions and committees. An appointment is not
effective until Council approves it.

(2) The members of each public board,
commission or committee shall be appointed from the
broadest possible base of the community at large and,
to the fullest extent possible, the Mayor will seek
information from interest groups as to potential
appointees.

(3) The Mayor shall send written notice of
the appointment to the appointee, which notice shall
ciearly state that such appointment is made subject to
all the provisions outlined herein, and the member so
appointed may be removed by the Mayor for violation of
any of the provisions hereby established.

(4) Each appointment shall be accepted in
writing by the appointee confirming that such appointee
accepts the policies outlined herein as a condition
precedentto such appointee's appointment and holding
office.

(5) Each appointment shall be for a term of
three years unless the appointment is to fill a vacancy.
The initial terms of members of newly established public
boards, commissions and committees shall be
staggered and shall be for either one, two or three
years.

(6) Every member, unless removed as
provided herein, shall hold office until a successor has
been duly qualified unless the Council has voted not to
approve that member for a reappointment, in which
case, the member shall not serve beyond the date the
member's current term expires or the date the Council
votes not to approve the member, whichever is later.

(7) For all public boards, commissions or
committees, whose members are not appointed based
on recommendations of individual Councilors, the
Council President may notify the Mayor in writing that a
term has expired or a position is otherwise vacant and
the Mayor shall have 60 days to submit a recommended
appointment to fill that position. If the Mayor fails to
submit a name within 60 days of notification, the Council
President shall have the right to make the appoiniment
subject to the advice and consent of the City Council.
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(C) Conduct

(1) Any member of a public board,
commission or committee may be removed from office
by the Mayor or by an affirmative vote of two-thirds of all
Councillors after due notice and hearing if such
member has missed three consecutive meetings or has
been absent from more than 50% of the meetings held
during any twelve consecutive months.

(2) Any member of a public board,
commission or committee may be removed from office
by the majority of Mayor or by an affirmative vote of
two-thirds of all Counciliors after due notice and hearing
if such member has violated any law, regulation or
charter provision, or for other good cause such as the
intentional failure to carry out the duties of the board,
commission or committee.

(D) Number of Members. Except as may be

expressly provided otherwise in the ordinance or
resolution establishing a specific public board,
commission or committee, each public board,
commission and committee shall consist of five
members.
(‘74 Code, § 1-12-3) (Ord. 54-1975; Am. Ord. 60-1975;
Am. Ord. 55-1992; Am. Ord. 35-2003; Am. Ord.
57-2003; Am. Ord. 1-2008; Am. Ord. 2-2008; Am. Ord.
8-2009)

§ 2-6-1-4 ORGANIZATION.

The following provisions shall govern the
organizational structure of the public boards,
commissions and committees.

(A) Officers.

(1) The minimum number of officers of any

public board, commission or committee shall be not
less than two officers (such as the Chairperson and

2009 S-62

A\
y
b

-_—





Article 6: Public Boards, Commissions and Committees 19

Vice-Chairperson) and such other officers as such
public board, commission or committee may deem
necessary.

(2) All officers shall be elected by the
members for a term of one year and no officer shall
serve more than two consecutive terms.

(B) Meetings.

(1) All meetings of any public board,
commission or committee shall be open to the public
and, insofar as possible, shall be held at a city-owned
facility.

(2) Reasonable notice shall be given to the
public prior to any meeting of any public board,
commission or committee. At least once a year, each
public board, commission or committee shall determine
what is reasonable notice to the public; provided that in
no event shall notice be less than the notice required for
Council meetings. Each public board, commission and
committee shall post on the City Clerk's web site: its
annual schedule of meetings upon adoption of its
annual schedule of meetings; all changes in the annual
schedule of meetings; notice of special meetings; and
notice of emergency meetings, giving the time, date and
location of each meeting with a phone number of a
contact person for those disabled people needing
assistance to attend and observe the meeting.

(3) Minutes shall be kept of each meeting
and filed electronically with the City Clerk by each public
board, committee, and commission upon the approval
of such minutes by the public board, committee, or
commission. The City Clerk shall post all minutes
received on the City Clerk's web site.

(4) Each public board, commission or
committee shall meet at least quarterly provided that
hearings by a public body in connection with an
administrative adjudicatory proceeding need only occur
as such cases are brought before such board,
commission or committee.

(5) A majority of all the members of a public
board, commission or committee shall constitute a
quorum for the transaction of business. A motion shall
carry upon the affirmative vote of the majority of the
members present at any meeting. A member of a public
board, commission or committee may participate in a
meeting of the public board, commission or committee

by means of a conference telephone or other similar
communications equipment when it is otherwise difficult
or impossible for the member to attend the meeting in
person, provided that each member participating by
conference telephone can be identified when speaking,
all participants are able to hear each other at the same
time, members of the public attending the meeting are
able to hear any member of the public body who speaks
during the meeting and a quorum of the public board,
commission or committee is physically present at the
meeting.

(6) Whenever a public meeting of a public
board, commission or committee is allowed to go into
closed session pursuant to the Open Meetings Act,
Chapter 10, Article 15 NMSA 1978, only members of
such public boards, commissions and committees, City
staff assigned to such public board, commission or
committee, attorneys representing the public board,
commission or committee on the subject discussed in
the closed session and people with expert knowledge
concerning the subject matter discussed in the closed
session may attend the closed session.

(C) Rules and Regulations.

(1) Each public board, commission or
committee may promulgate such rules and regulations
for its conduct as may be deemed necessary.

(2) Ifan ordinance or resolution establishing
a public board, commission or committee provides that
the public board, commission or committee may adopt
rules and regulations pertaining to matters within its
jurisdiction, the public board, commission or committee
shall comply with the following procedures in adopting
such rules and regulations.

(@) Notice of the public board,
commission or committee's intention to consider the
adoption of a rule or regulation shall be given by posting
in the lobby of City Hall, posting notice electronically on
the City Clerk's web site dedicated to the schedule of
rule making hearings and meetings of public boards,
commissions and committees and by giving written
natice to the Mayor and the Chief Administrative Officer.
All such notices shall be given at least 14 days prior to
the meeting at which the proposed rule or regulation will
be considered and shall be in addition to the notice to
be given to the public pursuant to division (B)(2) hereof.
All such notices shall state the time and location of the
meeting and contain a brief description of the proposed
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rule or regulation and a location where the full text of
the proposed rule or regulation may be obtained.

(b) The meeting, atwhich the proposed
rule or regulation is considered, shall be open to the
public and any person may give testimony in favor of or
in opposition to the proposed rule or regulation, whether
such testimony is given orally or in writing. In
considering the proposed rule or regulation, the public
board, commission or committee shall give due
consideration to all such testimony.

(c) Notwithstanding division (B)(5)
hereof, a proposed rule or regulation shall be deemed
to have been adopted by the public board, committee or
commission upon the affirmative vote of a majority of
the entire membership of the public board, commission
or committee plus one additional member thereof. The
rules or regulations shall not go into effect until filed with
the City Clerk as required in this section.

(d) Allrules and regulations adopted by
a public board, commission or committee shall be
promptly filed with the City Clerk and shall bear the
signature of the presiding officer. In addition to filing the
signed rule or regulation, the public board, commission
or committee shall file the adopted rule or regulation
electronically on the City Clerk's web site.

(e) The electronic filing requirement
contained in the previous subparagraph shall also apply
to all rules and regulations adopted by a public board,
commission or committee prior to the effective date of
the requirement in this section to file rules and
regulations electronically.

(D) Report. Atleastonce each year, every public
board, commission or committee shall present a written
report to the Mayor and Council of its activities for the
past year and any recommendations as may be
deemed appropriate.

('74 Code, § 1-12-4) (Ord. 54-1975; Am. Ord. 60-1975;
Am. Ord. 55-1992; Am. Ord. 43-2007)

§ 2-6-1-5 APPLICABILITY.

(A) The provisions contained herein shall apply to
every public board, commission and committee of the
city. In the event that any of the provisions contained
herein conflict with any specific provision of any
ordinance or resolution establishing a specific public
board, commission or committee, such specific
provision shall control.

2008 S-56

(B) The provisions contained herein shall not
apply to those boards, commissions, committees, task
forces and other similar bodies established by city
officials or employees but not appointed or consented to
by the City Council, provided that such groups have no
authority to make city policy, including the power to
make rules and regulations.

(C) The prohibition contained in § 2-6-1-3(A)(2)
shall not apply to the appointment of city employees to
those public boards, commissions and committees
which are established to perform a specific task or tasks
and submit a report and which have a duration of not
more than one year.

(‘74 Code, § 1-12-5) (Ord. 54-1975; Am. Ord. 60-1975;
Am. Ord. 55-1992)

PART 2: BOARDS, COMMISSIONS AND
COMMITTEES DEFENSE AND INDEMNIFICATION

§ 2-6-2-1 SHORT TITLE.

Sections 2-6-2-1 et seq. shall be known and may
be cited as the “Boards, Commissions and Committees
Defense and Indemnification Ordinance.”

(‘74 Code, § 1-23-1) (Ord. 7-1991)

§ 2-6-2-2 PURPOSE.

The purpose of §§ 2-6-2-1 et seq. is to establish a
policy of the city that the city will defend and indemnify
members of the city's boards, commissions and
committees from claims brought against such members
while acting within the scope of the members' duties,
responsibilities and service on city boards, commissions
and committees.

(74 Code, § 1-23-2) (Ord. 7-1991)

§ 2-6-2-3 DEFINITION.

For the purpose of §§ 2-6-2-1 et seq. the following
definition shall apply unless the context clearly indicates
or requires a different meaning.

MEMBER. A member of any of the city's boards,
commissions and committees established by Charter,
ordinance or resolution.

(‘74 Code, § 1-23-3) (Ord. 7-1991)
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[ARHCELEXH] ARTICLE 6: PUBLIC BOARDS, COMMISSIONS AND
COMMITTEES

Albuquerque ~ [Chapter-1] Chapter 2: Government

PART 1: GENERAL PROVISIONS

§2-6-1-1 SHORT TITLE.

Sections 2-6-1-1 et seq. shall be known and may be cited as the “Public Boards,
Commissions and Committees Ordinance.”
('74 Code, § 1-12-1) (Ord.55-1992)

§ 2-6-1-2 DEFINITION.

For the purpose of §§ 2-6-1-1 et seq.. the following definitions shall apply unless the
context clearly indicates or requires a different meaning.

PUBLIC BOARDS, COMMISSIONS and
COMMITTEES. Every board, commission, committee and other similar body whose
meetings are required by the Open Meetings Act, Chapter 10, Article 15 NM8A 1978. as
amended and as supplemented from time to time, to be open to the public.
('74 Code, § 1-12-2) (Ord. 55-1992)

[+-42-1] § 2-6-1-3 MEMBERSHIP.

The following shall govern the qualifications, appointment and conduct of members of
the public boards, commissions and committees of the city [efAlbuguergue]; provided
that the provisions relating to qualifications and appointment of members of public
boards, commissions and committees of the city [efAdbuguerque] shall apply only to
members who are appointed after the effective date of [this-ordinance] §§ 2-6-1-1 et seq.
and that any member of any public board, commission or committee in existence on the
effective date of [this-erdinanee] §§ 2-6-1-1 et seq. shall complete the term of office for
which such member was appointed, unless said member's conduct is in violation of [ this
erdinanee] §§ 2-6-1-1 et seq.

(A) Qualifications

(1) [Adb-persens] Each person appointed to any public board, commission or committee
shall normally be [residents-of the City-of Albuguerque] a resident of the city.

(2) No person regularly employed on a full-time basis by the City [efAlbuquergue] shall
be appointed to any public board, commission or committee; provided that the Mayor,

Councillors or administrative officers of the City [ef-Albuguergue] may be appointed as
ex officio members.
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(3) No member of the immediate family of any elected city official shall be appointed to
any public board, commission or committee.

(4) No person shall be a member of more than one public board, commission or
committee at any one time

(5) No person shall serve more than two consecutive terms on any public board,
commission or committee; provided that [reithera-term of less-thanthree-years-nor-an
Hﬂe*ﬁrfeé%mqha#befeﬁﬁéefed—te%eﬂﬁeﬁnﬂ—umm}smm] if a person is
appointed to fill an unexpired term of another person, that term shall not be considered a
term for the purpose of this limitation if the time remaining in the term at the time of the
appointment is one year or less.

(B) Appointments.

(1) Except as otherwise provided by ordinance the Mayor, with the advice and consent of
the Council, shall appoint the members of the public boards, commissions and
committees. An appointment is not effective until Council approves it.

(2) The members of each public board, commission or committee shall be appointed from
the broadest possible base of the community at large and, to the fullest extent possible,
the Mayor will seek information from interest groups as to potential appointees.

(3) [AH-appeintmentsshall-bemade by] The Mayor shall send written notice of the
appointment to the appointee, which notice shall clearly state that such appointment is
made subject to all the provisions outlined herein, and the member so appointed may be
removed by the Mayor for violation of any of the provisions hereby established.

(4) [AH-appeintments] Each appointment shall be accepted in writing by the appointee
confirming that such appointee accepts the policies outlined herein as a condition
precedent to such appointee's appointment and holding office

(5) [Adtappeintiments] Each appointment shall be for [tesms] a term of three years unless
the appointment is to fill a vacancy. [provided-that] The initial terms of members of
newly established public boards, commissions and committees shall be staggered and
shall be for either one, two or three years.

(6) Every member, unless removed as provided herein, shall hold office until a successor
has been duly qualified unless the Council has voted not to approve that member for a
reappointment, in which case, the member shall not serve beyond the date the member's
current term expires or the date the Council votes not to approve the member, whichever
is later.

(7) For all public boards, commissions or committees, whose members are not appointed
based on recommendations of individual Councilors, the Council President may notify
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the Mayor in writing that a term has expired or a position is otherwise vacant and the
Mayor shall have 60 days to submit a recommended appointment to fill that position. If
the Mayor fails to submit a name within 60 days of notification, the Council President
shall have the right to make the appointment subject to the advice and consent of the City
Council.

(C) Conduct.

(1) Any member of a public board, commission or committee may be removed from
office by the Mayor or by an affirmative vote of two-thirds of all Councillors after due
notice and hearing if such member has missed three consecutive meetings or has been
absent from more than 50% of the meetings held during any twelve consecutive months.

(2) Any member of a public board, commission or committee may be removed from
office by the majority of Mayor or by an affirmative vote of two-thirds of all Councillors
after due notice and hearing if such member has violated any (ef-the provisions-contained
herin] law, regulation or charter provision, or for other good cause such as the intentional
failure to carry out the duties of the board, commission or committee.

(D) Number of Members. Except as may be expressly provided otherwise in the
ordinance or resolution establishing a specific public board, commission or committee,
each public board, commission and committee shall consist of five members.

('74 Code, § 1-12-3) (Ord. 54-1975; Am. Ord. 60-1975; Am. Ord. 55-1992; Am. Ord. 35-
2003; Am. Ord. 57-2003; Am. Ord. 1-2008; Am. Ord. 2-2008; Am. Ord. 8-2009)

[#-12-2] § 2-6-1-4 ORGANIZATION.

The following provisions shall govern the organizational structure of the public boards,
commissions and committees.

(A) Officers.

(1) The minimum number of officers of any public board, commission or committee shall
be not less than two officers (such as the [C€hairman] Chairperson and Vice-[Chairman]
Chairperson) and such other officers as such public board, commission or committee may
deem necessary.

(2) All officers shall be elected by the members for a term of one year and no officer shall
serve more than two consecutive terms.

(B) Meetings.

(1) All meetings of any public board, commission or committee shall be open to the
public and, insofar as possible, shall be held at a city-owned facility.
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(2) Reasonable notice shall be given to the public prior to any meeting of any public
board, commission or committee. At least once a year, each public board, commission or
committee shall determine what is reasonable notice to the public; provided that in no
event shall notice be less than the notice required for Council meetings. Each public
board, commission and committee shall post on the City Clerk's web site: its annual
schedule of meetings upon adoption of its annual schedule of meetings: all changes in the
annual schedule of meetings; notice of special meetings; and notice of emergency
meetings, giving the time, date and location of each meeting with a phone number of a
contact person for those disabled people needing assistance to attend and observe the

meeting.

(3) Minutes shall be kept of each meeting and filed electronically with the City Clerk
[and-eopies-of-the-minutesshall be-sent-to-the Mayer] by each public board, committee,
and commission upon the approval of such minutes by the public board, committee, or
commission. The City Clerk shall post all minutes received on the City Clerk's web site.

(4) Each public board, commission or committee shall meet at least quarterly provided
that hearings by a public body in connection with an administrative adjudicatory
proceeding need only occur as such cases are brought before such board, commission or
committee.

(5) A majority of all the members of a public board, commission or committee shall
constitute a quorum for the transaction of business. A motion shall carry upon the
affirmative vote of the majority of the members present at any meeting. A member of a
public board, commission or committee may participate in a meeting of the public board.
commission or committee by means of a conference telephone or other similar
communications equipment when it is otherwise difficult or impossible for the member to
attend the meeting in person, provided that each member participating by conference
telephone can be identified when speaking, all participants are able to hear each other at
the same time, members of the public attending the meeting are able to hear any member
of the public body who speaks during the meeting and a quorum of the public board,
commission or committee is physically present at the meeting.

(6) Whenever a public meeting of a public board, commission or committee is allowed to
go into closed session pursuant to the Open Meetings Act, Chapter 10. Article 15 NMSA
1978, only members of such public boards, commissions and committees, City staff
assigned to such public board, commission or committee, attorneys representing the
public board, commission or committee on the subject discussed in the closed session and
people with expert knowledge concerning the subject matter discussed in the closed
session may attend the closed session.

(C) Rules and Regulations.

(1) Each public board, commission or committee may promulgate such rules and
regulations for its conduct as may be deemed necessary.





|l
O VOO~ W P W —

W L W LI W LYW W W WMNDNDNDNDNDNDNDNDNDN — e e e e e e

(2) If an ordinance or resolution establishing a public board, commission or committee
provides that the public board, commission or committee may adopt rules and regulations
pertaining to matters within its jurisdiction, the public board, commission or committee
shall comply with the following procedures in adopting such rules and regulations.

(2) Notice of the public board, commission or committee's intention to consider the
adoption of a rule or regulation shall be given by posting in the lobby of City Hall,
posting notice electronically on the City Clerk's web site dedicated to the schedule of rule
making hearings and meetings of public boards, commissions and committees and by
giving written notice to the Mayor and the Chief Administrative Officer. All such notices
shall be given at least 14 days prior to the meeting at which the proposed rule or
regulation will be considered and shall be in addition to the notice to be given to the
public pursuant to [Seetion1-12-2B(2)] division (B)(2) hereof. All such notices shall
state the time and location of the meeting and contain a brief description of the proposed
rule or regulation and a location where the full text of the proposed rule or regulation may
be obtained.

(b) The meeting, at which the proposed rule or regulation is considered, shall be open to
the public and any person may give testimony in favor of or in opposition to the proposed
rule or regulation, whether such testimony [be] is given orally or in writing. In
considering the proposed rule or regulation, the public board, commission or committee
shall give due consideration to all such testimony.

(c) Notwithstanding [Seetion142-2B(5)] division (B)(5) hereof, a proposed rule or

regulation shall be deemed to have been adopted by the public board, committee or
commission upon the affirmative vote of a majority of the entire membership of the
public board, commission or committee plus one additional member thereof. The rules or
regulations shall not go into effect until filed with the City Clerk as required in this
section.

(d) All rules and regulations adopted by a public board, commission or committee shall
be promptly filed with the City Clerk and shall bear the signature of the presiding officer.
In addition to filing the signed rule or regulation, the public board, commission or
committee shall file the adopted rule or regulation electronically on the City Clerk's web
site.

(e) The electronic filing requirement contained in the previous subparagraph shall also
apply to all rules and regulations adopted by a pUblic board, commission or committee
prior to the effective date of the requirement in this section to file rules and regulations

electronically.

(D) Report. At least once each year, every public board, commission or committee shall
present a written report to the Mayor and Council of its activities for the past year and
any recommendations as may be deemed appropriate.

(74 Code, § 1-12-4) (Ord. 54-1975; Am. Ord. 60-1975; Am. Ord. 55-1992; Am. Ord. 43-
2007)





|l
jan Ve e SRR B« NV, TN S UV I (& Ry

B DN = et ek et i i i et e
— O VOO IOV P WN—

[1-42-3] § 2-6-1-5 APPLICABILITY.

(A) The provisions contained herein shall apply to every public board, commission and
committee of the City [M&b&q&e;q&e%hethefsueh—pabhe%afd—emﬁmfss&em
eemmﬁ{eeawstabh&heébyefdmaﬂee—rebeluﬂenﬁi—eiemse] In the event that any of
the provisions contained herein conflict with any specific provision of any ordinance or
resolution establishing a specific public board, commission or committee, such specific
provision shall control.

(B) The provisions contained herein shall not apply to those boards, comimissions,
committees, task forces and other similar bodies established by city officials or
employees but not appointed or consented to by the City Council, provided that such
groups have no authority to make city policy, including the power to make rules and
regulations.

(C) The prohibition contained in § 2-6-1-3(A)(2) shall not apply to the appointment of
city employees to those public boards, commissions and committees which are
established to perform a specific task or tasks and submit a report and which have a
duration of not more than one vear.

(74 Code, § 1-12-5) (Ord. 54-1975; Am. Ord. 60-1975; Am. Ord. 55-1992)
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CITY OF ALBUQUERQUE

LEGAL DEPARTMENT
(505) 768-4500

July 6, 1990

INTER-OFFICE CORRESPONDENCE REF:

TO: Sarah B. Kotchian, Director, Environmental Health
Department

FROM: Adelia W. Kearny, Assistant City Attorney

SUBJECT: City of Albuquerque and County of Bernalillo Conflict
of Interest Submissions

At the request of the Environmental Protection Agency,
certified copies of the following are attached:

1. Sections 1-12-1 through 1-12-3, Public Boards, and
Sections 2-3-1 through 2-3-13, Conflicts of Interest, Revised
City of Albuquerque Ordinances, 1974; and Article XII, the Code
of Ethics, from the City Charter; and

2. Bernalillo County Ordinance 85-3, the Code of Ethics.

The above ordinances and excerpt from the City Charter
require the disclosure of all potential conflicts of interest
by members of the Albuquerque-Bernalillo County Air Quality
Control Board and meet the requirements of the Clean Air Act,
Section 7428(a)(2), U.S.C.A.

CITY OF ALBUQUERQUE

N k)

David S. Caﬁbﬁelq T

City Attorn
90

Dated: _ '7/1 (Q,

%L Z/ Losay

delia W. Kearny
Assistant City Attorﬁey

AWK:ps

Attachments

3054Y

cc: Robert Harley, Chief Engineer

Attachment 3 - p. 1





City of Albuquerque

, , ‘ P.0. BOX 1203 ALBUQUERQUE, NEW MEXICO 87103
ALBLQUERQUE B

el sy v
N = 9 OFFICE OF THE CITY CLERK KAREN M. ACEVES
(505) 768-3030 CITY CLERK

June 28, 1990

I, Karen M. Aceves City Clerk of the City of Albuquerque, New
Mexico, a municipal corporation, hereby certify that Chapter 1
Article XII (Public Boards, Commissions and Committees, Chapter
2 Article III (Conflict of Interest) and Article XII (Code of
Ethics) of The City of Albuquerque Revised Ordinance 1974, are
true and correct copies df the original documents as maintained

in the City Clerk's Office of which I am the Custodian.

7

CitWwClerk

June 28, 1990
Date

(Seal)
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ARTICLE III

CONFLICT OF INTEREST

2-3-1 SHORT TITLE. This ordinance may be cited as the
Conflict of Interest Ordinance.
: . - (31-1985)
2-3-2 DEFINITIONS. As used in the Conflict of Interest
Ordinance:
A. ‘"business" means a corporation, partnership,

sole proprietorship, firm organization or other legal entity
carrying on business; :

B. “"confidential information" means 1information
which by law or practice is not available to the public:

C. ‘'controlling interest™" means a financial
interest in a business which is greater than twenty percent;

D. "employee" means every appointed classified or
unclassified officer or employee of the City who receives
compensation in the form of a salary or who is eligible to
receive per diem and mileage. The term employee shall not
include elected officials of the City;

E. "financial interest" means any interest which
shall yield, directly or indirectly, any monetary or other
material = benefit to a city employee or to the city
employee's spouse or minor children. The term "financial
interest" shall not include the employee's salary or other
compensation authorized by law;

F. vofficer" means all members of boards,
commissions and committees, the Chief Administrative
Officer, and all department directors, division directors
and section chiefs; and

G. "official act" means an official decision,
vote, approval, disapproval or other action which involves
the use of discretionary authority.

(31-1985)

7-1-85 - Page 2-3-1
3 -p. 9





2-3-3 EMPLOYEE CONDUCT--STANDARDS. Employees must in all
instances maintain their conduct at the highest standards.
No employee shall continue in his/her City employment with
pay when he/she engages in activities which are found to
more than likely lead to the diminishing of the integrity,
efficiency, or discipline of the City service.

(31-1985)

2-3-4 GIFTS AND DONATIONS PROHIBITED.

A. WNo reward, favor, gift, emolument, or other
form of remuneration in addition to regular compensation and
employee benefits shall be received by any employee for the
performance or non-performance of his/her duties from any
vendor, contractor, individual or firm doing business with
the City or who can be reasonably anticipated to do business
with the City in the future, or from any other source having

or proposing to have any relationship with the City of
Albuquerque.

B. Nothing in this section shall be construed to
prohibit an occasional, non-pecuniary gift, insignificant in
value; an award publicly presented in recognition of public
service, acts of heroism or for solving of «crimes; a
commercially reasonable loan made in the ordinary course of
business by an institution authorized by the laws of the
State to engage in the business of making loans.

(31-1985)

2-3-5 CONFLICT OF INTEREST--~-EMPLOYEES.

A. An employee shall disqualify himself/herself
from participating in any official act directly affecting a
business in which he/she has a financial interest. No
employee shall acquire a financial interest at a time when
he/she believes or has reason to believe that it will be
directly affected by his/her official act.

B. Every employee who has a financial interest
which he/she believes or has reason to believe may be
affected by an official act taken within the scope of
his/her .employment shall disclose the precise nature and
value of such interest. The disclosures shall be made in
writing to the City Clerk at the time the conflict occurs
and during the month of January every year thereafter.

7-1-85 Page 2-3-2
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Additionally, it shall be the duty of an employee to inform
his/her department head of such a financial interest at the
time he/she acquires it. The information on the
disclosures, except for the valuations attributed to the
reported interests, shall be made available by the City
Clerk for inspection to any citizen of this State: provided,
however, the valuation shall be confidential. The filing of
disclosures pursuant to this section is a condition of
entering upon and continuing in City employment.

C. The City shall not enter into any contract with
a business in which an employee has a controlling interest,
involving services or property of a value in excess of one
thousand dollars ($1,000) unless the contract is made after
public notice and competitive bidding or the Chief
Administrative- Officer has made a written waiver of this
prohibition; provided that this subsection does not apply to
a contract of employment with the City.

D. Any purchase order or contract entered into by
the City with a business in which an employee of the City
has a controlling interest is void if the employee failed to
comply with the provisions of this Section prior to the City
entering into such contract or purchase order.

(31-1985)

2-3-6 CONFIDENTIAL INFORMATION. No employee or former
employee shall disclose or use confidential information
acquired by virtue of his/her municipal employment or office
without prior written approval of the Chief Administrative
Officer.” Nothing in this subsection shall prohibit a former

employee from entering into a contract to represent the City
in a confidential capacity.

(31-1985)

2-3-7 - CONFLICTS OF INTEREST--FORMER EMPLOYEES.

A. A former employee shall not within one year
after the date of termination from employment represent any
person or business in connection with a matter in which the
former employee has performed an official act, unless the
Chief Administrative Officer consents to such
representation. No person or business with which a former
employee 1s associated may knowingly undertake or continue a
private representation in such a matter unless:

7-1-85 Page 2-3-3

3 - p. 11





1. the disqualified former emplovyee is
screened from participation in the matter and is apportioned
no part of the compensation therefrom: and

2. written notice is promptly given to the
Chief Administrative Officer.

B. Nothiﬁg in this section shall prohibit a former
employee from entering into a contract to represent the City
in any matter.

(31-1985)

2-3-8 FALSE STATEMENTS PROHIBITED.

A. No person shall willfully or corruptly make any
false statement, certificate, mark, rating, or report in’

regard to any test, certification, appointment, or
investigation, or in any manner commit any fraud, conceal
any wrongdoing or knowingly withhold information about
wrongdoing in connection with employment with the City or in

connection with the work-related conduct of any City
employee.

B. No person seeking appointment to, or promotion
in the service of the City, shall either directly or
indirectly give, render, or pay any money, service, or other
valuable thing to any person for, or on account of, or in
connection with his/her .test, appointment, proposed
appointment, promotion or proposed promotion; ©provided,
however, that this provision shall not apply to payments
made to duly licensed employment agencies.

(31-1985)

- 2-3-9 NEPOTISM PROHIBITED. No relative of a City

employee, by blood or marriage, may be employed in any
position with the City in which the employee may be able
directly to supervise, control or influence the work or
employment status of the relative or the affairs of the
organizational unit in which the relative is employed.

(31-1985)

2-3-10 QUTSIDE EMPLOYMENT. No employee shall engage in

outside employment without prior approval of the Chief
Administrative Officer, or a designee of the Chief

7-1-85 Page 2-3-4
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Administrative Officer. No employee shall continue outside
employment 1if such employment has a negative impact on
his/her job performance. A determination that such
employment has a negative impact on an employee's job
performance is not the subject of a grievance as defined in
the Merit System Ordinance, Chapter 2, Article 1IX, R.O.
1974. No employee who 1is receiving Worker's Compensation
benefits shall engage in out51de employment.

(31-1985)

2-3-11 CODE OF CONDUCT.

A. The Director of the Personnel Services
Department shall, subject to the prior approval of the Chief

Administrative Officer, promulgate a Code of Conduct for all
employees.

B. In addition to the Code of Conduct promulgated
by the Director of Personnel Services, a City department
director may promulgate a Code of Conduct for all employees:
of his/her department which prescribes standards in addition
to those set forth in this ordinance and the Code of Conduct
promulgated by the Director of Personnel Services which ‘are
peculiar and appropriate to the function and purpose for
which the department was created or exists. Such codes,
upon approval of the Chief Administrative Officer, shall
further govern ‘the conduct of employees and if violated,
shall constitute cause for dismissal, demotion or suspension.

(31-1985)

2-3-12 VIOLATION BY EMPLOYEES. Violation of any of the
provisions of this ordinance by any employee is grounds for
dlsc1p11nary action, including dismissal, in accordance with
the provisions of the Merit System Ordinance, Chapter 2,

"Article IX, R.O. 1974.

(31-1985)

2-3-13 VIOLATION BY FORMER EMPLOYEE. Violation of any of
the provisions of this ordinance by a former employee is a
misdemeanor, and, upon conviction the former employee shall
be sentenced to imprisonment for not more than ninety (90)

days or fined not more than $300.00 or both such
imprisonment and fine.

(31-1985)

7-1-85 Page 2-3-5
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CITY OF ALBUQUERQUE

Office of the City Clerk
Amy B. Bailey, City Clerk
(505) 768-3030

PO Box 1293

Albuquerque

NM 87103

www.cabq.gov

May 21, 2012

I, Amy B. Bailey, City Clerk for the City of Albuquerque, New
Mexico, a Municipal Corporation, hereby certify that the attached:
Chapter 3: CITY EMPLOYEES Article 3: CONFLICT OF
INTEREST,; is a true and correct copy of the original document which
has been maintained by the office of the City Clerk and of which I am
the custodian.

Albuquerque - Making History 1706-2006
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ARTICLE 3: CONFLICT OF INTEREST

Section

3-3-1 Short title
3-3-2 Definitions
3-3-3 Employee conduct; standards
3-3-4 Gifts and donations prohibited
3-3-5 Conflict of interest; employees
3-3-6 Confidential information
3-3-7 Conflicts of interest; former employees
3-3-8 False statements prohibited
3-3-9 Nepotism prohibited

3-3-10 Outside employment

3-3-11 Code of conduct

3-3-12 Violation by employees

3-3-13 Violation by former employee

§ 3-3-1 SHORT TITLE.

This article may be cited as the “Conflict of
Interest Ordinance.”
(74 Code, § 2-3-1) (Ord. 31-1985)

§ 3-3-2 DEFINITIONS.

For the purpose of this article, the following
definitions shall apply unless the context clearly
indicates or requires a different meaning.

BUSINESS. A corporation, partnership, sole
proprietorship, firm, organization or other legal entity
carrying on business.

CONFIDENTIAL INFORMATION. Information
which by law or practice is not available to the public.

CONTROLLINGINTEREST. A financial interestin
a business which is greater than twenty percent.

EMPLOYEE. Every appointed classified or
unclassified officer or employee of the city who
receives compensation in the form of a salary or who
is eligible to receive per diem and mileage. The term
employee shall not include elected officials of the city.

29

FINANCIAL INTEREST. Any interest which shall
yield, directly or indirectly, any monetary or other
material benefit to a city employee or to the city
employee's spouse or minor children. The term
“financial interest” shall not include the employee's
salary or other compensation authorized by law.

OFFICER. Al members of boards, commissions
and committees, the Chief Administrative Officer, and
all department directors, division directors and section
chiefs.

OFFICIAL ACT. An official decision, vote,
approval, disapproval or other action which involves
the use of discretionary authority.

('74 Code, § 2-3-2) (Ord. 31-1985)

§ 3-3-3 EMPLOYEE CONDUCT; STANDARDS.

Employees must in all instances maintain their
conduct at the highest standards. No employee shall
continue in his or her city employment with pay when
he or she engages in activities which are found to
more than likely lead to the diminishing of the integrity,
efficiency, or discipline of the city service.

('74 Code, § 2-3-3) (Ord. 31-1985)

§ 3-34 GIFTS AND DONATIONS PROHIBITED.

(A) No reward, favor, gift, emolument, or other
foom of remuneration in addition to regular
compensation and employee benefits shall be received
by any employee for the performance or
non-performance of his or her duties from any vendor,
contractor, individual or firm doing business with the
city or who can be reasonably anticipated to do
business with the city in the future, or from any other
source having or proposing to have any relationship
with the city.

(B) Nothing in this section shall be construed to
prohibit an occasional, non-pecuniary gift, insignificant
in value; an award publicly presented in recognition of
public service, acts of heroism or for solving of crimes;
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a commercially reasonable loan made in the ordinary
course of business by an institution authorized by the
laws of the State to engage in the business of making
loans.

('74 Code, § 2-3-4) (Ord. 31-1985)

§ 3-3-5 CONFLICT OF INTEREST; EMPLOYEES.

(A) An employee shall disqualify himself or
herself from participating in any official act directly
affecting a business in which he or she has a financial
interest. No employee shall acquire a financial interest
at a time when he or she believes or has reason to
believe that it will be directly affected by his or her
official act.

(B) Every employee who has a financial interest
which he or she believes or has reason to believe may
be affected by an official act taken within the scope of
his or her employment shall disclose the precise
nature and value of such interest. The disclosures
shall be made in writing to the City Clerk at the time
the conflict occurs and during the month of January
every year thereafter. Additionally, it shall be the duty
of an employee to inform his or her department head
of such a financial interest at the time he or she
acquires it. The information on the disclosures, except
for the valuations attributed to the reported interests,
shall be made available by the City Clerk for
inspection to any citizen of this State; provided,
however, the valuation shall be confidential. The filing
of disclosures pursuant to this section is a condition of
entering upon and continuing in city employment.

(C) The city shall not enter into any contract with
a business in which an employee has a controlling
interest, involving services or property of a value in
excess of $1,000 unless the contract is made after
public notice and competitive bidding or the Chief
Administrative Officer has made a written waiver of this
prohibition; provided that this subsection does not
apply to a contract of employment with the city.

(D) Any purchase order or contract entered into
by the city with a business in which an employee of
the city has a controling interest is void if the
employee failed to comply with the provisions of this
Section prior to the city entering into such contract or
purchase order.

('74 Code, § 2-3-5) (Ord. 31-1985)

§ 3-3-6 CONFIDENTIAL INFORMATION.

No employee or former employee shall disclose
or use confidential information acquired by virtue of his
or her municipal employment or office without prior
written approval of the Chief Administrative Officer.
Nothing in this subsection shall prohibit a former
employee from entering into a contract to represent
the city in a confidential capacity.

('74 Code, § 2-3-6) (Ord. 31-1985)

§ 3-3-7 CONFLICTS OF INTEREST; FORMER
EMPLOYEES.

(A) A former employee shall not within one year
after the date of termination from employment
represent any person or business in connection with
a matter in which the former employee has performed
an official act, unless the Chief Administrative Officer
consents to such representation. No person or
business with which a former employee is associated
may knowingly undertake or continue a private
representation in such a matter unless:

(1) The disqualified former employee is
screened from participation in the matter and is
apportioned no part of the compensation therefrom;
and

(2) Written notice is promptly given to the
Chief Administrative Officer.

(B) Nothing in this section shall prohibit a former
employee from entering into a contract to represent
the city in any matter.

(74 Code, § 2-3-7) (Ord. 31-1985)

§ 3-3-8 FALSE STATEMENTS PROHIBITED.

(A) No person shall willfully or corruptly make
any false statement, certificate, mark, rating, or report
in regard to any test, certification, appointment, or
investigation, or in any manner commit any fraud,
conceal any wrong-doing or knowingly withhold
information about wrongdoing in connection with
employment with the city or in connection with the
work-related conduct of any city employee.

(B) No person seeking appointment to, or
promotion in the service of the city, shall either directly
or indirectly give, render, or pay any money, service,
or other valuable thing to any person for, or on
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account of, or in connection with his or her test,
appointment, proposed appointment, promotion or
proposed promotion; provided, however, that this
provision shall not apply to payments made to duly
licensed employment agencies.

(‘74 Code, § 2-3-8) (Ord. 31-1985)

§ 3-3-9 NEPOTISM PROHIBITED.

No relative of a city employee, by blood or
marriage, may be employed in any position with the city
in which the employee may be able directly to
supervise, control or influence the work or employment
status of the relative or the affairs of the organizational
unit in which the relative is employed.

('74 Code, § 2-3-9) (Ord. 31-1985)

§ 3-3-10 OUTSIDE EMPLOYMENT.

No employee shall engage in outside employment
without prior approval of the Chief Administrative
Officer, or a designee of the Chief Administrative
Officer. No employee shall continue outside
employment if such employment has a negative impact
on his or her job performance. A determination that
such employment has a negative impact on an
employee's job performance is not the subject of a
grievance as defined in § 3-1-24 of this chapter. No
employee who is receiving Worker's Compensation
benefits shall engage in outside employment.

('74 Code, § 2-3-10) (Ord. 31-1985)

§ 3-3-11 CODE OF CONDUCT.

(A) The Director of the Personnel Services
Department shall, subject to the prior approval of the
Chief Administrative Officer, promulgate a Code of
Conduct for all employees.

(B) In additon to the Code of Conduct
promulgated by the Director of Personnel Services, a
city department director may promulgate a Code of
Conduct for all employees of his or her department
which prescribes standards in addition to those set forth
in this article and the Code of Conduct promulgated by
the Director of Personnel Services which are peculiar
and appropriate to the function and purpose for which

the department was created or exists. Such codes,
upon approval of the Chief Administrative Officer, shall
further govern the conduct of employees and if violated,
shall constitute cause for dismissal, demotion or
suspension.

(‘74 Code, § 2-3-11) (Ord. 31-1985)

§ 3-3-12 VIOLATION BY EMPLOYEES.

Violation of any of the provisions of this article by
any employee is grounds for disciplinary action,
including dismissal, in accordance with the provisions of
§§ 3-1-1 et seq., the Merit System Ordinance.

(‘74 Code, § 2-3-12) (Ord. 31-1985)

§ 3-3-13 VIOLATION BY FORMER EMPLOYEE.

Violation of any of the provisions of this article by
a former employee is a misdemeanor, and, upon
conviction the former employee shall be subject to the
penalty set forth in § 1-1-99.
(‘74 Code, § 2-3-13 (part)) (Ord. 31-1985)
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ARTICLE 3: CONFLICT OF INTEREST
[2-3-1] § 3-3-1 SHORT TITLE

This [erdinance] article may be cited as the "Conflict of Interest Ordinance."
(74 Code, § 2-3-1) (Ord.31-1985)

[2-3-2] § 3-3-2 DEFINITIONS.

[As-used-in-the Confliet of Interest] For the purpose of this article, the following
definitions shall apply unless the context clearly indicates or requires a different meaning.

[#] BUSINESS. [Means] A corporation, partnership, sole proprietorship, firm,
organization or other legal entity carrying on business.

[B] CONFIDENTIAL INFORMATION. [Measns] Information which by law or
practice is not available to the public.

[€] CONTROLLING INTEREST. [Means] A financial interest in a business which is
greater than twenty percent.

[B] EMPLOYEE. [Means] Every appointed classified or unclassified officer or
employee of the city who receives compensation in the form of a salary or who is eligible
to receive per diem and mileage. The term employee shall not include elected officials of
the city.

[E] FINANCIAL INTEREST. [Meass] Any interest which shall yield, directly or
indirectly, any monetary or other material benefit to a city employee or to the city
employee's spouse or minor children. The term "financial interest" shall not include the
employee's salary or other compensation authorized by law.

[E] OFFICER. [Means] All members of boards, commissions and committees, the Chief
Administrative Officer, and all department directors, division directors and section chiefs.

[6] OFFICIAL ACT. [Means] An official decision, vote, approval, disapproval or other
action which involves the use of discretionary authority.
(74 Code, § 2-3-2) (Ord. 31-1985)

[2-3-3] § 3-3-3 EMPLOYEE CONDUCT; STANDARDS.

Employees must in all instances maintain their conduct at the highest standards. No
employee shall continue in his or her city employment with pay when he or she engages
in activities which are found to more than likely lead to the diminishing of the integrity,
efficiency, or discipline of the city service.

(74 Code, § 2-3-3) (Ord. 31-1985)
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[2-3-4] § 3-3-4 GIFTS AND DONA110NS PROHIBITED.

(A) No reward, favor, gift, emolument, or other form of remuneration in addition to
regular compensation and employee benefits shall be received by any employee for the
performance or non-performance of his or her duties from any vendor, contractor,
individual or firm doing business with the city or who can be reasonably anticipated to do
business with the city in the future, or from any other source having or proposing to have
any relationship with the city.

(B) Nothing in this section shall be construed to prohibit an occasional, non-pecuniary
gift, insignificant in value; an award publicly presented in recognition of public service,
acts of heroism or for solving of crimes; a commercially reasonable loan made in the
ordinary course of business by an institution authorized by the laws of the State to engage
in the business of making loans.

(74 Code, § 2-3-4) (Ord.31-1985)

[2-3-5] § 3-3-5 CONFLICT OF INTEREST; EMPLOYEES.

(A) An employee shall disqualify himself or herself from participating in any official act
directly affecting a business in which he or she has a financial interest. No employee shall
acquire a financial interest at a time when he or she believes or has reason to believe that
it will be directly affected by his or her official act.

(B) Every employee who has a financial interest which he or she believes or has reason to
believe may be affected by an official act taken within the scope of his or her
employment shall disclose the precise nature and value of such interest. The disclosures
shall be made in writing to the City Clerk at the time the conflict occurs and during the
month of January every year thereafter. Additionally, it shall be the duty of an employee
to inform his or her department head of such a financial interest at the time he or she
acquires it. The information on the disclosures, except for the valuations attributed to the
reported interests, shall be made available by the City Clerk for inspection to any citizen
of this State; provided, however, the valuation shall be confidential. The filing of
disclosures pursuant to this section is a condition of entering upon and continuing in city
employment.

(C) The city shall not enter into any contract with a business in which an employee has a
controlling interest, involving services or property of a value in excess of $1,000 unless
the contract is made after public notice and competitive bidding or the Chief
Administrative Officer has made a written waiver of this prohibition; provided that this
subsection does not apply to a contract of employment with the city.

(D) Any purchase order or contract entered into by the city with a business in which an
employee of the city has a controlling interest is void if the employee failed to comply
with the provisions of this Section prior to the city entering into such contract or purchase
order.

(74 Code, § 2-3-5) (Ord.31-1985)
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[2-3-6] § 3-3-6 CONFIDEN11AL INFORMATION.

No employee or former employee shall disclose or use confidential information acquired
by virtue of his or her municipal employment or office without prior written approval of
the Chief Administrative Officer. Nothing in this subsection shall prohibit a former

employee from entering into a contract to represent the city in a confidential capacity.
(74 Code, § 2-3-6) (Ord.31-1985)

[2-3-7] § 3-3-7 CONFLICTS OF INTEREST; FORMER EMPLOYEES.

(A) A former employee shall not within one year after the date of termination from
employment represent any person or business in connection with a matter in which the
former employee has performed an official act, unless the Chief Administrative Officer
consents to such representation. No person or business with which a former employee is
associated may knowingly undertake or continue a private representation in such a matter
unless:

(1) The disqualified former employee is screened from participation in the matter and is
apportioned no part of the compensation therefrom; and

(2) Written notice is promptly given to the Chief Administrative Officer.

(B) Nothing in this section shall prohibit a former employee from entering into a contract
to represent the city in any matter.
(‘74 Code, § 2-3-7) (Ord.31-1985)

[2-3-8] § 3-3-6 FALSE STATEMENTS PROHIBITED.

(A) No person shall willfully or corruptly make any false statement, certificate, mark,
rating, or report in regard to any test, certification, appointment, or investigation, or in
any manner commit any fraud, conceal any wrong-doing or knowingly withhold
information about wrongdoing in connection with employment with the city or in
connection with the work-related conduct of any city employee.

(B) No person seeking appointment to, or promotion in the service of the city, shall either
directly or indirectly give, render, or pay any money, service, or other valuable thing to
any person for, or on Article 3: Conflict of Interest 31 account of, or in connection with
his or her test, appointment, proposed appointment, promotion or proposed promotion,;
provided, however, that this provision shall not apply to payments made to duly licensed
employment agencies.

(74 Code, § 2-3-8) (Ord.31-1985)

[2-3-9] § 3-3-9 NEPOTISM PROHIBITED.

No relative of a city employee, by blood or marriage, may be employed in any position
with the city in which the employee may be able directly to supervise, control or
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influence the work or employment status of the relative or the affairs of the
organizational unit in which the relative is employed.
(74 Code, § 2-3-9) (Ord.31-1985)

[2-3-10] § 3-3-10 OUTSIDE EMPLOYMENT.

No employee shall engage in outside employment without prior approval of the Chief
Administrative Officer, or a designee of the Chief Administrative Officer. No employee
shall continue outside employment if such employment has a negative impact on his or
her job performance. A determination that such employment has a negative impact on an
employee's job performance is not the subject of a grievance as defined in [the Mot
SystemOrdinance-Chapter 2, Artiele IX; R-0-1974] § 3-1-24 of this chapter. No
employee who is receiving Worker's Compensation benefits shall engage in outside
employment.

(74 Code, § 2-3-10) (Ord.31-1985)

[2-3-11] § 3-3-11 CODE OF CONDUCT.

(A) The Director of the Personnel Services Department shall, subject to the prior
approval of the Chief Administrative Officer, promulgate a Code of Conduct for all
employees.

(B) In addition to the Code of Conduct promulgated by the Director of Personnel
Services, a city department director may promulgate a Code of Conduct for ail employees
of his or her department which prescribes standards in addition to those set forth in this
[erdinanee] article and the Code of Conduct promulgated by the Director of Personnel
Services which are peculiar and appropriate to the function and purpose for which the
department was created or exists. Such codes, upon approval of the Chief Administrative
Officer, shall further govern the conduct of employees and if violated, shall constitute
cause for dismissal, demotion or suspension.

(74 Code, § 2-3-11) (Ord.31-1985)

[2-3-12] § 3-3-12 VIOLATION BY EMPLOYEES.

Violation of any of the provisions of this [erdinance] article by any employee is grounds
for disciplinary action, including dismissal, in accordance with the provisions of §§ 3-1-1

et seq., the Merit System Ordinance [Chapter 2-Astiele PG R-O-1974).
(‘74 Code, § 2-3-12) (Ord.31-1985)

[2-3-13}-§ 3-3-13 VIOLATION BY FORMER EMPLOYEE.

Violation of any of the provisions of this [erdinance] article by a former employee is a
misdemeanor, and, upon conviction the former employee shall be [sentenced-to
imprisonment-an-dfine] subject to the penalty set forth in § 1-1-99.

(74 Code, § 2-3-13 (part)) (Ord.31-1985)







£ \\Ii-..

-

CITY OF ALBUQUERQUE

LEGAL DEPARTMENT
(505) 768-4500

July 6, 1990

INTER-OFFICE CORRESPONDENCE REF:

TO: Sarah B. Kotchian, Director, Environmental Health
Department

FROM: Adelia W. Kearny, Assistant City Attorney

SUBJECT: City of Albuquerque and County of Bernalillo Conflict
of Interest Submissions

At the request of the Environmental Protection Agency,
certified copies of the following are attached:

1. Sections 1-12-1 through 1-12-3, Public Boards, and
Sections 2-3-1 through 2-3-13, Conflicts of Interest, Revised
City of Albuquerque Ordinances, 1974; and Article XII, the Code
of Ethics, from the City Charter; and

2. Bernalillo County Ordinance 85-3, the Code of Ethics.

The above ordinances and excerpt from the City Charter
require the disclosure of all potential conflicts of interest
by members of the Albuquerque—-Bernalillo County Air Quality
Control Board and meet the requirements of the Clean Air Act,
Section 7428(a)(2), U.S.C.A.

CITY OF A BUQU'7QUE } 1,:

David S. Caﬁ%ﬁelq S
City Attorn7y

Dated: %! QZQ’O

7
JKdelia W. Kearny f{l
ey

Assistant City Atto

AWK:ps

Attachments

3054Y

cc: Robert Harley, Chief Engineer

Attachment 3 - p. 1





City of Albuquerque

P.0.BOX 1293 ALBUQUERQUE, NEW MEXICO 87103

OFFICE OF THE CITY CLERK KAREN M. ACEVES
(505) 768-3030 CITY CLERK

June 28, 1990

I, Karen M. Aceves City Clerk of the City of Albuquerque, New
Mexico, a municipal corporation, hereby certify that Chapter 1
Article XII (Public Boards, Commissions and Committees, Chapter
2 Article III (Conflict of Interest) and Article XII (Code of
Ethics) of The City of Albuquerque Revised Ordinance 1974, are
true and correct copies df the original documents as maintained

in the City Clerk's Office of which I am the Custodian.

7

CitWClerk

June 28, 1990
Date

(Seal)
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Section 5. TIME LIMITS. All veto authority of the Mayor
shall be exercised within 10 days after presentation of the
matter to the Mayor by the Council. The Council shall take
action on any disapproved or altered ordinance, resolution or
act at the next regularly scheduled meeting after return of the
same to the Council by the Mayor. (Amended at Regular
Municipal Election, October 7, 1975, as Proposition #3.)

. Section 6. AUTHENTICATION. PUBLICATION. EFFECTIVE
' DATE. CODIFICATION.

(a) An ordinance shall be recorded and preserved by
the City Clerk, authenticated by the signature of the presiding
officer of the governing body and City Clerk, and bear the seal
of the City. The ordinance shall be published one time either
in its entirety or by title and general summary of the subject

matter contained in the ordinance, whichever the Council elects
to do.

(b) An ordinance shall not become effective until five
days after it has been published, unless passed and approved as
an emergency measure, in which event it shall become effective
immediately following publication or at a subsequent date
determined by Council.

(c) If the ordinances of the City are codified, it is
.not necessary to publish same in entirety. An ordinance,

referring to the codification by title only and specifying one
place in the City's municipal offices where the codification
may be inspected during normal and regular business hours, may
be published instead of the codification. (Article XI adopted

at Special Election, February 26, 1974 as part of Proposition
#3.)

ARTICLE XII. CODE OF ETHICS

Section 1. DECLARATION OF POLICY. The proper
administration of democratic government requires that public
officials be independent, impartial,. and responsible to the
people; that government decisions and policy be made- in the
best interest of the people, the community and the government;
and that the public have confidence in the integrity of its
government. In recognition of these goals, the following Code
of Ethics shall apply to all officials of the City.

Section 2. DEFINITION. Whenever used in this article:
(a) The term, "Official'" means the Mayor, all members

of the Council, all members of boards, <commissions and
committees and all heads of departments, divisions and sections.

1-1-90 Page 16
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(b) The term '"Governmental Body'" means the City of
Albuquerque and any of its boards, commissions and committees.
(Amended by Ordinance Nos. 35-1975, 91-1980 and 24-1981;
Amended at Regular Municipal Election, October 3, 1989, as part
of Proposition #4.)

Section 3. BOARD OF ETHICS AND CAMPAIGN PRACTICES. The
Board of Ethics and Campaign Practices shall be made up of
seven members, who shall be chosen as follows: The Council
shall appoint three members and the Mayor shall appoint three
members. The six members so appointed shall select a seventh
person to serve as Chairperson of the Board. ZEach member shall
be a qualified elector of the City, and no member shall be an
official or employee of the City.

All members shall serve terms of four years, and be
eligible for reappointment for additional terms except that the
initial Board shall have two members with terms of two years,
two members with terms of three years, and two members plus the
Chairperson with terms of four years. Thereafter, any vacancy
for an expired term shall be filled by the authority who made
the appointment of the member whose term has expired. Any
vacancy shall be filled for an unexpired term by the same
authority who made the original selection and appointment of
the member wvacating his or her position. ©Provided, however,
that of the two positions, which were filled by appointment by
the municipal judiciary, the position for which the term
expired on July 31, 1980, shall be filled by appointment by the
Council for a term expiring July 31, 1984, and upon expiration
of that term, the Council shall appoint a member to serve a
regular four-year term. The position for which the term
expires on July 31, 1981, shall be filled by appointment by the
Mayor upon the expiration of the term or the occurrence of a
vacancy.

No violation of the Code of Ethics shall be found by the
Board of Ethics and Campaign Practices except upon the
concurrence of a majority of the Board. (Section 3 amended by
Ordinance Nos. 35-1975, 77-1978, 91-1980 and 24-1981.)

Section 4. CONFLICT OF INTEREST.
(a) No official of the City shall knowingly:

1. Disclose or  use confidential information
concerning the property, government or affairs of the
governmental body by which that official is employed or of
which the official is a member without proper authorization in

order to advance the private financial or other private
interests of said official or others;

1-1-90 Page 17

3 - p. 16





2. Vote or otherwise participate in the
negotiation or the making of any contract with any business or
entity in which the official has a private financial interest;

3. Represent private interests in any action or
proceeding before the Governmental Body by which the official
is employed or of which the official is a member or any appeal
of a decision of such body;

4. Accept any valuable gift, whether in the form
of service, loan, thing or promise, from any person, firm or
corporation which to the official's knowledge is interested
directly or indirectly in any manner whatsoever, in business
dealings with the Governmental Body by which the official is
employed or of which the official is a member, including donors
who are unidentified; provided, however, that this Subsection
shall not be read as prohibiting an incumbent candidate for
elective office from receiving duly disclosed campaign

contributions in accordance with the provisions of Article XIII
of this Charter. ’

(b) No member of the City Council shall, during the
term for which he or she was elected, be appointed to or
selected for any paid office or employment with the City, nor
shall he or she within one year thereafter be appointed to any
paid City office or employment which the City created, or the
emoluments of which first were established or were increased
during such term; nor shall any member of the City Council
during the term for which he or she wag elected nor within one
year thereafter, be interested directly in any contract with
the City, which was authorized by any law passed during such
term. (Section 4 amended by Ordinance Nos. 35-1975, 29-1976
and 91-1980, 23-1988 and 33-1989.)

Section 5. DISCLOSURE.

(a) An official of the City who shall have any private
financial interest in any contract or other matter pending
before or within the Governmental Body of which the official is
employed or of which the official is a member, shall disclose
such private interest to the Governmental Body.

(b) Any Councillor who has a private financial
interest in any matter pending before the Council shall
disclose such private financial interest on the records of the
Council and if such interest is direct shall be disqualified
from participating in any debate, decision or vote relating
thereto. Disclosure of an indirect private financial interest
on any matter coming before the Council, including approval of
a contract, shall not disqualify a Councillor from debating and
voting on the matter unless (1) a majority of the remaining
members of the Council determine that the Councillor who

1-1-90 Page 18
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discloses his private financial interest should not in
propriety vote on the issue; or (2) the Councillor having a
private financial interest voluntarily disqualified himself.
(Section 5 amended by Ordinance Nos. 35-1975, 91-1980 and
24-1981.)

Section 6. USE OF PUBLIC PROPERTY. No official of the
City shall use property, owned by any governmental body, for
personal benefit, convenience or profit, except in accdrdance
-.with policies promulgated by the Council.

Section 7. ENFORCEMENT.

(a) Any charge of violations of this Code of Ethics
shall be brought before the Board of Ethics and Campaign
Practices. Any private citizen may initiate such a charge in
accordance with regulations established by the Board of Ethics
and Campaign Practices.

(b) Should the Board find, after due hearing, that a
violation has occurred, it may make a public reprimand or

impose a fine of not to exceed $100.00 for each violation or do
both.

(c) In addition to imposing such sanctions, or as an
alternative thereto, the Board of Ethics and Campaign Practices

may recommend to the Council that the violator be removed from
office. :

(d) The Council may, upon the recommendation of the
Board of Ethics and Campaign Practices, and after due hearing
of the charge, order the suspension or removal of an appointed
or employed official, or the removal of an elected official;
provided, however, that no official shall be removed or
suspended except upon the concurrence of two-thirds of the
Councillors qualified to vote thereon.

(e) An appeal may be taken from any findings and
action of the Board pursuant to Subparagraph (b) of this
Section, and from any order of the Council pursuant to
Subparagraph (d) of this Section, to the District Court of the
2nd Judicial District, by filing Notice of Appeal in the said
District Court within 5 days of the date of the action or order
appealed from, and by filing with said District Court within 30
days a true transcript and record of the proceedings upon which

said action or order is based. The hearing in the District
Court shall be held on the said transcript and record only, and
new ' testimony shall not be taken. (Section 7 amended by

Ordinance Nos. 35-1975 and 24-1981.)

4-1-90 Page 19
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Section 8. INVESTIGATION

(a) The Board of Ethics and Campaign Practices may
choose to ask for an investigation of allegations brought
before it rather than simply hearing charges; to do this, it
may temporarily employ or contract with investigators. No such
investigation shall be undertaken unless it is specifically
authorized and defined by the Board. For the purposes of this
section, the term 'allegations" means both any formal charges
filed with the Board and other information raising a
substantial question related to compliance with the Code of
Ethics or the Election Code, which information at least six
members of the Board vote to investigate. Such investigation

may relate to violation of the Code of Ethics or the Election
Code.

(b) 1In retaining an investigator, the Board of Ethics
and Campaign Practices shall not be bound by procedures of the
City of Albuquerque which would otherwise apply to selecting a
contractor or employee. The Board shall adopt its own
procedures, consistent with good administrative practices.

(c) All officials and contractors of the City of
Albuguerque shall furnish the Board of Ethics and Campaign
Practices or its investigator with requested information and
records within their custody which are @germane to an
investigation authorized by the Board. Officials and
contractors may be required to appear as witnesses in hearings
concerning ethics or campaign practices charges heard by the
Board. (Added by Ordinance No. 31-1989.)

Section 9. NON-WAIVER OF PENALTIES. Nothing herein set
forth shall be construed to affect or otherwise diminish any
penalties otherwise provided by law for violation of the
matters set forth in this Code of Ethics, or shall prevent the
Board of Ethics and Campaign Practices from bringing to the
attention of the proper authority any alleged violation coming
to its attention which may be subject to such other penalties.
(Amended by Ordinance Nos. 24-1981 and 31-1989.)

Section 10. REGULATIONS. The Board of Ethics and
Campaign Practices shall have the authority to establish
reasonable rules and regulations for its conduct and for
explanation and interpretation of the Code of Ethics. (Amended
by Ordinance Nos. 24-1981 and 31-1989.)

Section 11. AMENDMENTS. The above Code of Ethics may be -
amended without requiring compliance with Article VI of this
Charter by ordinance adopted by a majority of the entire
membership of the Council plus two additional members thereof
voting in favor of such amendment or amendments and said
ordinance being otherwise governed by Article XI of this
Charter. (Article XII adopted at Special Election, February
26, 1974 as part of Proposition #l; Amended by Ordinance Nos.
35-1975, 29-1976, 77-1978, 91-1980, 24-1981 and 31-1989.)

4-1-90 Page 20

3 - p. 19






- CITY OF ALBUQUERQUE

Office of the City Clerk
Amy B. Bailey, City Clerk
(505) 768-3030

AQD EXHIBIT

January 25, 2013 ob

[, Amy B. Bailey, City Clerk for the City of Albuquerque, New
Mexico, a Municipal Corporation, hereby certify that the attached;
Charter of the City of Albuquerque: Article XII: Code of Ethics;
Section 4: Conflict of Interest; is a true and correct copy of the
original document which has been maintained by the office of the City
Clerk and of which I am the custodian.

PO Box 1293

Albuquerque

NM 87103

www.cabq.gov

Albuguerque - Making History 1706-2006
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provided by the City Attorney and shali cover the ethical
responsibility of Board members and the content of the
Code of Ethics and the Election Code as those codes
relate to the duties of the Board. The training
requirement shall not apply to any current Board
member, who shall continue to serve their unexpired
term, or to any Board member reappointed at the end
of a term.

(b) Al members shall serve terms of four years,
and be eligible for reappointment for additional terms,
not to exceed two terms consecutively. Terms are
staggered and shall continue with the same term cycle
as currently exists. Any vacancy shall be filled for an
unexpired term by the same authority that made the
original selection and appointment of the member
vacating his or her position.

(c) No violation of the Code of Ethics shall be
found by the Board of Ethics and Campaign Practices
except upon the concurrence of a majority of the Board.

(d) The Board shall have the authority to
administer oaths, and power to issue administrative
subpoenas to compel witnesses to testify and produce
records and documents before the Board. The Board
may promulgate rules and regulations establishing
procedures for issuance of subpoenas. The Board may
request the City Attorney to enforce such subpoenas in
a court of proper jurisdiction.

(e) The Board may issue to candidates and
officials advisory opinions concerning the Code of
Ethics and the Election Code. A request for an advisory
opinion and the opinion approved by the Board shall
become public records at the time the Board votes on
such opinion. Advisory opinions shall only concern
prospective matters. Specifically, no advisory opinion
shall be issued with respect to an event that has already
occurred. Advisory opinions shall only be issued with
respect to conduct in which the requestor of the opinion
intends to engage. No advisory opinion shall be given
unless approved by four members of the Board.
Approved opinions shall be kept as permanent records
by the City Clerk. The Board may promulgate rules and
regulations establishing procedures forissuing advisory
opinions and limitations on the use of advisory opinions
as a defense to violations of the Code of Ethics or the
Election Code. The Board may issue consent orders
and may promulgate rules and regulations establishing
procedures of issuance of consent orders.

() A Board member who has participated in any
hearing on a case concerning a complaint alleging a

violation of the Code of Ethics or the Election Code shall
continue to serve as a Board member on such case
until the completion of the case, regardiess of the
expiration of that Board member's term, but only when
the Board has voted on & matter concerning the case.
A replacement Board meinber shall not serve on such
cases.

(g) Board membeis shall not hear complaints
involving candidates or Measure Finance Committees
to which they have contributed or have participated in
their campaign activities nor shall they hear cases
involving complaints concerning candidates and
Measure Finance Commil'ees who are in opposition to
the candidates or Meas.ire Finance Committees to
which the Board member contributed or participated in
their campaign activities.

(Am. Ord 35-1975; Am. Ord. 77-1978; Am. Ord.
91-1980; Am. Ord. 24-1981; Am. Ord. 34-2006; Am.
Ord. 29-2009) :

Section 4. CONFLICT OF INTEREST.
(a) No official of the city shall knowingly:

1. Disclose or use confidential information
concerning the property, government or affairs of the
governmental body by which that official is employed or
of which the official is a member without proper
authorization in order to advance the direct or indirect
private financial or other private interests of said official
or others;

2. Vote or otherwise participate in the
negotiation or the making of any contract with any
business or entity in which the official has a direct or
indirect private financial interest;

3. Represent private interests in any action
or proceeding before the governmental body by which
the official is employed or of which the official is a
member or any appeal of a decision of such body;

4. Accept any valuable gift, whether in the
form of service, loan, thing or promise, from any
employee of or applicant for employment with the City of
Albuquerque or from any person, firm or corporation
which to the official's knowledge is interested directly or
indirectly in any manner whatsoever, in business
dealings with the governmental body by which the
official is employed or of which the official is a member,
including donors who are unidentified: provided,
however, that this subsection shall not be read as
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prohibiting an incumbent candidate for any elective
office from receiving duly disclosed campaign
contributions in accordance with the provisions of
Article XlII of this Charter or an official who is a
candidate for a non-city office from receiving campaign
contributions for that non-city office.

(b) No member of the City Council shall:

1. During the term for which he or she was
elected, be appointed to or selected for any paid office
or employment with the city, nor shall he or she within
one year thereafter be appointed to any paid city office
or employment which the city created, or the
emoluments of which first were established or were
increased during such term; nor shall any member of
the City Council during the term for which he or she was
elected nor within one year thereafter, be interested
directly in any contract with the city, which was
authorized by any law passed during such term;

2. During their term of office participate in
any debate or vote on any matter which will likely result
in any benefit to the member which benefit is greater
than the benefit to the public in general. A benefit for
purposes of this paragraph shall mean a financial
benefit or a benefit conferred by the City Council
member's employer as a direct result of the member's
participation in the matter.

(c) Disqualification. An officialis disqualified from
participating in a matter when: (1) the official has or is
in the process of acquiring a direct interest in an
enterprise which would be affected by the official's vote
on proposed legislation, unless the interest is common
to all members of a profession or occupation of which
the official is a member or the general public or a large
class of the general public, (2) the official benefits
financially from a direct or indirect interest with a person
whom the official knows has an interest in an enterprise
or interest.that would be affected by the official taking
any action, (3) the official benefits financially from a
direct interest with a person who is lobbying for the
purpose of influencing any action, or (4) the official
solicits, accepts, or agrees to accept a loan, other than
a loan from a commercial lender in the normal course
of business, from a person who would be affected by or
has an interest in an enterprise which would be affected
by the official's participation in any action.

(Am. Ord 35-1975; Am. Ord. 29-1976; Am. Ord.
91-1980; Am. Ord. 23-1988; Am. Ord. 33-1989; Am.
Ord. 34-2006)

2006 S-51

Section 5. DISCLOSURE.

(@) An official of the city who shall have any
private financial interest in any contract or other matter
pending before or within the governmental body of
which the official is employed or of which the official is
a member, shall disclose such private financial interest
to the governmental body.

(b) Any Councillor who has a direct or indirect
interest in any matter pending before the Council shall
disclose such interest on the records of the Council. The
existence of a direct or indirect private financial interest
on any matter coming before the Council, including
approval of a contract, shall disqualify a Councillor from
debating and voting on the matter. A majority of the
remaining members of the Council shall determine
whether a Councillor has a direct or indirect interestand
whether the Councillor shall be allowed to participate in
the decision making process related to the matter and
vote on the matter. A Councillor who has a conflict of
interest may voluntarily decline to participate in the
decision making process related to the matter and vote
on such matter.

(c) The Mayor and each City Councillor, during
their term of office, shall file disclosure statements on
January 15, April 15, July 15, and October 15 of each
year setting out all contributions and expenditures, as
defined in the City Election Code, during the previous
quarter, raised or spent in connection with any
campaign or pre-campaign activity for any elected
office. Expenditures of public funds in the regular course
of the Mayor or Councillor's official duties are not
contributions and expenditures subject to such
disclosure under this section. The Mayor and
Councillors are not required to file a quarterly statement
if there have been no campaign or pre-campaign
contributions or expenditures during the previous
quarter by or for the particular Mayor or Councillor.
These reporting requirements shall be in addition to the
reporting requirements of the Election Code, provided
that any information filed with the City Clerk pursuant to
City Charter Article XllI, Section 4(c) need not be
included in the subsequent quarterly reports required in
this section. The contributions and expenditures
identified in quarterly statements that are to be applied
to a campaign for election to a city office shall be
included in the first campaign disclosure report that the
candidate files pursuant to the Election Code.

(d) Allelected officials shall file with the City Clerk
an annual statement listing all of the changes or
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Charter of the City of Albuquerque
Article XII: Code of Ethics

Section 4. CONFLICT OF INTEREST.
(a) No official of the city shall knowingly:
1, Disclose or use confidential information concerning the property, government or
affairs of the governmental body by which that official is employed or of which the

official is a member without proper authorization in order to advance the direct or
indirect private financial or other private interests of said official or others;

2. Vote or otherwise participate in the negotiation or the making of any contract with any
business or entity in which the official has a direct or indirect private financial interest;

3, Represent private interests in any action or proceeding before the governmental body
by which the official is employed or of which the official is a member or any appeal of a
decision of such body;

4. Accept any valuable gift, whether in the form of service, loan, thing or promise, from
any employee of or applicant for employment with the City of Albuquergue or from any
person, firm or corporation which to the official's knowledge is interested directly or
indirectly in any manner whatsoever, in business dealings with the governmental body by
which the official is employed or of which the official is a member, including donors who
are unidentified; provided, however, that this subsection shall not be read as prohibiting
an incumbent candidate for any elective office from receiving duly disclosed campaign
contributions in accordance with the provisions of Article XIII of this Charter or an
official who is a candidate for a non-city office from receiving campaign contributions
for that non-city office.

(b) No member of the City Council shall:

1. During the term for which he or she was elected, be appointed to or selected for any
paid office or employment with the city, nor shall he or she within one year thereafter be
appointed to any paid city office or employment which the city created, or the
emoluments of which first were established or were increased during such term; nor shall
any member of the City Council during the term for which he or she was elected nor
within one year thereafter, be interested directly in any contract with the city, which was
authorized by any law passed during such term;

2. During their term of office participate in any debate or vote on any matter which will
likely result in any benefit to the member which benefit is greater than the benefit to the
public in general. A benefit for purposes of this paragraph shall mean a financial benefit
or a benefit conferred by the City Council member's emplover as a direct result of the
member's participation in the matter.

AQD EXHIBIT
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(¢) Disqualification. An official is disqualified from participating in a matter when: (1)
the official has or is in the process of acquiring a direct interest in an enterprise which
would be affected by the official's vote on proposed legislation, unless the interest is
common to all members of a profession or occupation of which the official is a member
or the general public or a large class of the general public, (2) the official benefits
financially from a direct or indirect interest with a person whom the official knows has an
interest in an enterprise or interest that would be affected by the official taking any
action, (3) the official benefits financially from a direct interest with a person who is
lobbying for the purpose of influencing any action, or (4) the official solicits, accepts, or
agrees to accept a loan, other than a loan from a commercial lender in the normal course

of business, from a person who would be affected by or has an interest in an enterprise
which would be affected by the official's participation in any action.

(Am. Ord 35-1975; Am. Ord. 29-1976; Am. Ord. 91-1980; Am. Ord. 23-1988; Am. Ord.
33-1989; Am. Ord. 34-2006)
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ORDINANCE NO. 85-3

AN ORDINANCE ADOPTING A CODE OF ETHICS AND A CAMPAIGN REPORTING
ACT, CREATING A BOARD OF ETHICS, SETTING STANDARDS AND PROCEDURES
FOR EMPLOYEES AND CANDIDATES, PRESCRIBING REPORTING REQUIREMENTS
AND PROVIDING FOR INSPECTION, PRESCRIBING STANDARDS OF CONDUCT
FOR CAMPAIGNS, REPEALING AN ORDINANCE WHICH ADOPTED A CODE OF
ETHICS AND A CAMPAIGN REPORTING ACT, CREATED A BOARD OF ETHICS,
SET STANDARDS AND PROCEDURES FOR EMPLOYEES AND CANDIDATES,
PRESCRIBED REPORTING REQUIREMENTS AND PROVIDED FOR INSPECTION AND
PRESCRIBED STANDARDS OF CONDUCT FOR CAMPAIGNS.

BE IT ORDAINED BY THE BOARD OF COUNTY COMMISSIONERS OF BERNALILILO,
COUNTY, NEW MEXICO, THAT:

Bernalillo County Ordinance No. 234 is adopted and will read:

Section l-Declaration of Policy and Citation of Authority.

The proper operation of democratic government requires that
public officials and employees be independent, impartial, and
responsible to the people; that government decision and
policy be made in the best interests of the people, the’
community and the government; that

public office not be used for personal gain; and that the
public have confidence in the integrity of its government.

In recognition of these goals and pursuant to the authority
contained in Sections 3-17-1, 4-37-1 and 4-38-24 NMSA 1978, the
following code of ethics is adopted to apply to all public
officials and employees of the County Government, whether
elected or appointed, paid or unpaid, and to appointed officers
and employees of other independent agencies where so provided
by laws.

Section 2-Conflict of Interest.

No public official or employee of the County Government or any
independent agency to which this code of ethics applies shall
knowingly:

1. Engage in any business or transaction or have a financial or
other personal interest, direct or indirect, which is incom-
patible with the proper discharge of his official duties or would
tend to impair his independence of judgment or action in the
performance of his official duties;

2. Engage in or accept private employment or render services

for private interest when such employment or service is incom-
patible with the proper discharge of his official duties or would
tend to impair his independence of judgment or action in the
performance of his official duties;

3. Disclose confidential information concerning the property,
government, or affairs of the governmental body by which he is
employed without proper legal authorization, or use such
information to advance the financial or other private interest
of himself or others;

AQD EXHIBIT
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4. Accept any valuable gift, whether in the form of
service, loan , thing, or promise, from any person, firm or
corporation which to his knowledge is interested directly

‘or indirectly in any manner whatsoever in business dealings

with the governmental body by which he is employed; provided,
however that any such officer or employee who is a candidate
for public office may accept campaign contributions and
services in connection with any such campaign;

5. Represent private interests in any action or proceeding
before the governmental body by which he is employed or
was employed within the year preceding the representation;
or

6. Vote or otherwise participate in the negotiation or the

making of any contract with any business or entity in which
he has a financial interest.

Section 3-Disclosure.

Any employee of the Couty Government who shall have any
private financial interest, directly or indirectly, in

any contract or matter pending before or within any department
of the County Government shall disclose such private interest
to the Commission. Any public official who has a private
interest in any matter pending before the Commission shall
disclose such private interst on the records of the Commission
and shall disqualify himself from participating in any decision
or vote relating thereto. Any officer or employee of an
independent agency to which this code of ethics applies

who shall have any private financial interest, directly or
indirectly in any contract or matter pending before or

within such independent agency shall disclose such private
interest to the governing body of such independent agency.

Section 4-Use of Public Property.

No public official or employee of the County Government

or any independent agency to which this code of ethics applies
shall use property owned by such governmental body for
personal benefit, convenience or profit.

Section 5-Penalties.

The violation of any of the precedint Sections 2 through

4 inclusive, shall be punishable as follows:

1. In the case of employees, by reprimand; suspension for a
period not exceeding six (6) months; reduction in rank;
removal from employment or service; forfeiture of not more
than three (3) months' salary; all as and when ordered by
the Board of Ethics.

2. In the case of any elected official and appointed offiéials,
by operation of law.

Section 6-Board of Ethics.

The County Commissioners shall appoint a five (5) member
board to act as a Board of Ethics for the purpose of en-
forcing the provisions of this Code of Ethics.

N
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Each member of the Board of Ethics shall serve for a two

year period unless otherwise specified at the time of his

or her appointment. The Board of Ethics shall, on the written
request of any elected official, appointed official or employee,
coming under the Code of Ethics render advisory opinions
concerning provisions of this Code of Ethics. The Board may

at its discretion, publish its advisory opinions with such
deletions as may be necessary to prevent disclosure of the
identity of the individual or individuals involved.

The Board shall receive and investigate complaints concerning
violations of this Code of Ethics by employees. 1In any
instance in which the Board of Ethics finds that a violation

of the Code of Ethics has been committed by an employee,

the Board of Ethics may impose any of the penalties provided
under sub-paragraph 1 of Section 5 in hearing and investigating
complaints concerning violations of this Code of Ethics. The
Board of Ethics shall have power to subpoena witnesses, admini-
ster oaths, take testimony and require other production of
evidence.

Any person who fails or refuses to obey a lawful order issued
in the exercise of these powers by the Board of Ethics shall
be guilty of a misdemeanor. The Board of Ethics shall, on the
written request of any elected official, appointed official, or
employee coming under this Code of Ethics, hold a hearing
after notice to any affected employee or official to determine
whether there are reasonable grounds for action against any
elected or appointed official, and if, in the opinion of the
majority of the members of the Board of Ethics there appear

to be reasonable grounds for such action, institute proper
action and contact proper public officials.

Section 7-Campaign practices; primary election; expenditure of
party money.

l. No contribution of money, or the equivalent thereof,

made directly or indirectly to any political party, to any
political party committee or to any person representing or
acting on behalf of a political party, and no money in the
treasury of any political party or political party committee
shall be expended directly or indirectly in the aid of the
nomination at a primary election of any one or more persons

as against any one or more other persons of the same political
party running in such primary election.

Section 8-Campaign practices; printing or publishing campaign
material without sponsor; penalty.

l. It is unlawful for any person, organization or political
committee to publish or print any campaign advertising or
communication which does not specify the name of the sponsor

or the name of the responsible officer who authorized the print-
ing or publication of such material, in any election, special
election, school district election or an election authorizing

a bond issue.
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This prohibition extends only to handbills, petitions, circu-
lars, letters or similar written material.

2. Any printing establishment shall identify itself as the
printer of the campaign material.

3. Any person, organization or political committee violating
the provisions of Subsections 1 and 2 of Section 8 is gquilty
of a fourth degree felony and shall be punished as provided
in the Criminal Code of New Mexico Statutes Annotated, 1978.

Section 9-Campaign practices; circulation of campaign material
without specifying sponsor; penalty.

1. It is unlawful for any person, organization or political
committee to circulate or distribute any campaign advertsing
or communication which does not specify the name of the
sponsor of such material, in any election, special election,
school district election or an election authorizing a bond
issue. This prohibition extends to handbills, petitions,
circulars or similar written material. ‘

2. Any printing establishment shall identify itself as the
printer of the campaign material.

3. Any person, organization or political committee violating
the provisions of Subsection 1 and 2 of Section 8 is guilty
of a fourth degree felony and shall be punished as provided
in the Criminal Code of New Mexico Statutes aAannotated, 1978.

Section 9-Campaign practices; circulation of campaign material

without specifying sponsor; penalty.

1. It is unlawful for any person, organization or political
committee to circulate or distribute any campaign adver-
tising or communication which does not specify the name

of the sponsor of such material, in any election, special
election, school district election or an election authorizing
a bond issue. This prohibition extends to handbills,
petitions, circulars or similar written material.

2. Any person, organization or political committee violating
the proviaions of Subsection 1 of Section 9 is guilty of a
misdemeanor and shall be punished as provided in the Criminal
Code of the New Mexico Statutes Annotated, 1978.

Section 10-Title. Sections 10 through 24 may be cited as the
"Campaign Reporting Act.”

Section ll-Definitions. As used in the Campaign Reportiﬁg
Act (Sections 10 through 24): )

1. "candidate" means an individual seeking designation as

a nominee at a preprimary designating convention, nomination
at any primary election or election at a general or statewide
special election;

At
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2. "Contribution" means a gift, subscription, loan, advance or
deposit of any money or other thing of value which is made for
the purpose of supporting or opposing a candidate at a pre-
primary designating convention, or at any election of a
candidate, or for the purpose of adopting or defeating any
constitutional amendment or other question submitted to the
voters, and includes any gift, subscription, loan, advance or
deposit to a person who was a candidate as long as the candi-
date's campaign has not repaid all loans to the candidate, but
does not include the value of services provided without compen-
sation or unreimbursed travel or other personal expenses of
individuals who volunteer a portion or all of their time on
behalf of a candidate or poélitical committee nor does it
include the administration or solicitation expenses of a
general purpose political committee which are paid by an
organization which sponsors such a committee;

3. "Election" means any primary, general or statewide special
election in New Mexico;

4. "Expenditure" means a payment, transfer or distribution or
obligation or promise to pay, transfer or distribute any money
or other thing of value for the purposes of influencing the
outcome of a designation at a preprimary designating convention
or any election of a candidate, or for the purpose of in-
fluencing the result of an election on any constitutional
amendment or other question submitted to the voters, but does
not include the candidate's or his immediate family's personal
expenses for traveling, sleeping or eating; nor does it include
the administration or solicitation expenses of a general pur-
pose political committee which are paid by an organlzatlon
which sponsors such a committee;

5. "Political Committee" means every two or more persons who
are selected, appointed, chosen or associated within New Mexico
for the purpose of, wholly or in part, supporting or opposing

a candidate at a preprimary designating convention, or any
election, or for the purpose of adopting or defeating any
constitutional amendment or other. question submitted to the
voters, and includes political action committees or similar
organizations composed of employees or members of any corpor-
ation, labor organization, trade or professional association

or any other similar group which raises, collects, expends or
contributes money or any other thing of value for the purpose
of supporting or opposing a candidate at a preprimary desig-
nating convention, or any election, or for the purpose of adopt-
ing or defeating any constitutional amendment or other question
submitted to the voters;





COUNTY ORDINANCE NO. 85-3

6. "Reporting Individual” means every candidate, every
treasurer of a political committee and every nonresident
political committee, special purpose political committee

and general purpose political committee who contributes to a
candidate for office in New Mexico, except as may otherwise
be provided in the Campaign Reporting Act;

7. "Special Purpose Political Committee; means a political
committee making contributions to support or oppose one
candidate or one constitutional amendment or other guestion
submitted to the voters, such contributions being limited to
one primary and one general election; and

8. "General Purpose Political Committee" means a political
committee other than a special purpose political committee.

Section 12-Reports required. Each candidate and each treasurer
of each special purpose political committee shall file with
the proper filing officer, as defined in the Election Code
of the New Mexico Statutes Annotated, 1978, a report of
expenditures and contributions on forms prescribed by the
clerk and furnished by the proper filing officer. When the
reporting individual is a candidate, the report shall
include the expenditures and contributions of those
political committees authorized by such candidate to expend
and receive funds on the behalf of his candidacy, and in
such case where the candidate files a report for the
political committee, the treasurer thereof need not file

a report of expenditures and cohtributions for the

period covered in the candidate's report. The Board of
Ethics shall examine each report filed to assure compliance
with the Campaign Reporting Act.

Section 13-Reports Required; general purpose political
committee.

Each treasurer of each general purpose political committee
shall file with the county clerk a report of expenditures
and contributions on forms prescribed by the county clerk.

Section 14-Time of filing reports; general purpose political
committee. If a general purpose political committee is
supporting or opposing a candidate or issue involved in an
election or designating convention, such committee shall
file reports of expenditures and contributions for the
reporting period:

1. not later than ten days prior to the election;and

2. not later than thirty days after an election; provided,
however, that if such a committee has already reported
contributions or expenditures in connection with a candidate
or issve and if no further contributions or expenditures are
made in connection with that candidate or issue, then no
further pre- or post-election or convention reports shall be
required for that condidate or issue.
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Section 15-Furnishing report forms. '

The proper filing officer shall furnish upon request to political
committees the form prescribed by the Secretary of State for

the reporting of expenditures and contributions. At the time

of filing a statement of candidacy for convention designation

or a declaration of candidacy for nomination at a primary
election, the proper officer shall give such candidate the pre-
scribed reporting forms. Ten days before any report of expen-
ditures and contributions is required to be filed by the Campaign
Reporting Act (Sections 10 through 24) the proper officer shall
notify each candidate by certified mail of the deadline for
filing the report.

Section 16-Time of filing reports. Candidates and special
purpose political committees shall file reports of expendi-
tures and contributions for the reporting period:

1. Not later than ten days prior to an election;

2. Not later than thirty days after an election;

3. Six months after an election if any contributions in the
possession of the candidate or special purpose political
committee remain unexpended, if any debt remains unpaid or
if any contributions were accepted in the reporting period;
and

4. Every twelve months after an election so long as any debt
remains unpaid by the candidate or special purpose political
committee or if any contributions were accepted in the
reporting period.

Section 17-Reporting Period. The reporting period for a report

of expenditures and contributions required under the Campasgn—————————"‘
Reporting Act (Sections 10 through 24) shall be:

1. For the initial report, the period of time beginning with

the acceptance of the first contribution or the making of the

first expenditure and ending with the seventh day prior to the

date required by the Campaign Reporting Act for the filing of

the report of expenditures and contributions; and

2. For subsequent reports, the period of time beginning with
the sixth day immediately prior to the filing of the last
report of expenditures and contributions and ending the
seventh day prior to the date required by the Campaign
Reporting Act (Sections 10 through 24) for the filing of

the report of expenditures and contributions.

Section 18.~-Contents of Report.

1. Each reporting individual other tha a general purpose
political committee who has contributed or expended more than
one hundred dollars ($100) in the calendar year shll itemize
each item of expenditure and contribution including:

(2) The name and address of all persons or entities to whom

an expenditure was made or from whom a contribution was received;

(b) The amount of the expenditure or contribution, or value
thereof;

(c) The purpose of the expenditure or contribution; and
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i{d) The date of the expenditure or contribution.

2. Such report of expenditures or contributions shall also
include the total of all unitemized contributions and
expenditures. The report of expenditures and contributions
shall be subscribed and sworn to by the candidate or treasurer
of the political committee, as the case may be.

Section 19-Status of Report. The report of expenditures and
contributions is a public record and shall at all reasonable
times be open to public inspection. Unless an action or
prosecution is pending requiring the preservation of such
report, it may be destroyed two years after the date of filing.

Section 20-Political committee contributions cross-check
required for certain candidates.

1. The Chairperson of the Board of Ethics shall, within

thirty days after any required expenditures and contribution
report filing date, release a report on any discrepancies found
after cross-checking political committee contributions against
contributions reported by candidates and contributions reported
by candidates against contributions reported by special

purpose political committees.

2. The county clerk shall transmit to the chairperson of
the Board of Ethics within twenty-four hours of receipt
any required campaign contribution and expenditure report
subject to the provisions of this section.

Section 21-Exclusion of certain candidates from reporting.

1. Any candidate who anticipates receiving or expending less
than five hundred dollars ($500) to influence the outcome

of his election shall file a statement to that effect at

the time of filing a statement of candidacy for convention
designation or declaration of candidacy, or ten days prior
to the election in which such person is a candidate,
whichever is later. Upon the filing of such statement, the
candidate shall not be reguired, except as provided in
Subsection 2 of this section, to file a report of expenditures
and contributions as reguired by the Campaign Reporting -
Act (Sections 10 through 24).

2. If at any time either the expenditures or contributions
of a candidate who has filed a statement as provided in
Subsection 1 of this section exceeds five hundred dollars

($500), the candidate shall file the next report and each
succeeding report by the Campaign Reporting Act.

S
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Section 22-Political Committeess; Treasurer.

1. It is unlawful for the members of any political committee
or candidate to make any expenditure or solicit or accept
any contribution for the purposes of supporting or opposing
a candidate at a preprimary designating convention or any
election, or for the purpose of adopting or defeating any
constitutional amendment or other question submitted to the
voters, unless:

(a) A treasurer has been appointed and is constantly main-
tained; however, when a duly appointed treasurer is unable
for any reason to continue as treasurer, the candidate shall
appoint a successor;

(b) All disbursements of money and receipts of contributions
are made by and through such treasurer; and

(c) Such treasurer upon disbursing or receiving money or other
things of value shall immediately enter and thereafter keep

in a proper book to be preserved by him, a full, true and
itemized statement and account of each sum disbursed or
received, the date of such disbursalor receipt, to whom-
disbursed or from whom received and the object and purpose for
which it was disbursed or received.

2. No anonymous contributions shall be accepted.

3. Any person violating any of the ,provisions of this section
is guilty of a misdemeanor and upon conviction therefor, such
person shall be punished by a fine of not less "than two
hundred dollars ($200) nor more than one thousand dollars
(1,000), or by imprisonment not to exceed three months in the
county jail, or both such fine and imprisonment.

Section 23-Reports; late filing penalty; fajilure to file,

1. If any candidate or treasurer of a political committee
making a contribution files a report of expenditures and
contirbutions after any deadline imposed by the Campaign
Reporting Act (Sections 10 through 24), or if the candidate
or treasurer files an incomplete report, the person, in
addition to any other penalties or remedies prescribed by
these sections of the section of the Election Code of New
Mexico Statutes Annotated, 1978, shall be liable and shall
pay to the proper filing officer at the time of filing the
sum of ten dollars ($10) per day for each regular working

day after the time required by the Campaign Reporting Act for
the filing of reports os expenditures and contributions, until
the complete report is filed. All sums collected for such
penalty shall be deposited in the general fund of the county.
If sent by certified or registered mail, the report shall be
deemed filed on the date three days following the date of the
postmark. ) .
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2. Any candidate who fails or refuses to file a report of
expenditures and contributions in the manner and within

the time required by the Campaign Reporting Act, in addition
to any other penalties provided by law:

(a) If before the final date for the withdrawal of candidates
shall not have his name printed upon the ballot; or

(b) If after the final date for withdrawal of candidates or
if after the election, as the case may be, until such can-
didate files the report of expenditures and contributions
as required by the Campaign Reporting Act.

Section 24-Penalties.

1. It is unlawful for a candidate or treasurer of a political
committee to knowingly - and willfully file a false report
of expenditures and contributions.

2. Violation of the provisions of this section is a
misdemeanor. AND BE IT FURTHER ORDAINED BY THE BOARD OF
COUNTY COMMISSIONERS OF BERNALILLO COUNTY, NEW MEXICO,

THAT BERNALILLO COUNTY ORDINANCE NO. 234 AS AMENDED BY
ORDINANCE NO. 80-15, WHICH WAS PASSED, APPROVED AND ADOPTED .
ON MAY 16, 1980, IS HEREBY REPEALED.

The text of Ordinance NO. 234 which is being repealed contained
the following:

Section l-Declaration of Policy. THe proper operation of
democratic government requires that public officials and
employees be independent, impartial, and responsible to the
people; that government decision and policy be made in the
best interests of the people, the community and the government
that public office not be used for personal gain; and that

the public have confidence in the integrity of its

government. In recognition of these goals, the following

code of ethics shall apply to all public officials and
employees of the County Government, whether elected or
appointed, paid or unpaid, and to appointed officers and
employees of other independent agencies where so provided

by laws.

Section 2-Conflict of Interest. No public official or employee
of the County Government or any independent agency to which
this code of ethics applies shall knowingly:

1. Engage in any business or transaction or have a financial
or other personal interest, direct or indirect, which is
incompatible with the proper discharge of his official
duties orwould tend to impair his independence of judgment
or action in the performance of his official duties;

2. Engage in or accept private employment or render services
for private interest when such employment or service is
incompatible with the proper discharge of his official

duties or would tend to impair his independence of judgment or
action in the performance of his official duties; '
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3. Disclosure confidential information concerning the property,
government, or affairs of the governmental body by which he

is employed without proper legal authorization, or use such
information to advance the financial or other private interest
of himself or others;

4. Accept any valuable gift, whether in the form of service,
loan, thing, or promise, from any person, firm, or corporation
which to his knowledge is interested directly or indirectly in
any manner whatsoever in business dealings with the govern-
mental body by which he is employed; provided, however that
any such officer or employee who is a candidate for public
office may accept campaign contributions and services in
connection with any such campaign;

5. Represent private interests in any action or proceeding
before the governmental body by which he is employed; or

6. Vote or otherwise participate in the negotiation or the
making of any contract with any business or entity in whlch
he has a financial interest.

Section 3-Disclosure. Any employee of the County Government who
shall have any private £financial interest, directly or in-
directly, in any contract or matter pending before or within
any department of the County Government shall disclose such
private interest to the Commission, Any public official who
has a private intersst in any matter pending before the
Commission shall dis¢lose such private interest on the records
of the Commission and shall disqualify himself from participation
in any decision or vote relating thereto. Any officer or
employee of an independent agency to which this code of

ethics applies who shall have any private financial interest,
directly or indirectly in any contract or matter pending

before or within such independent agency shall disclose

such private interest to the governing body of such independent
agency.

Section 4-Use of Public Property.

No public official or employee of the County Government or
any independent agency to which this code of ethics applies
shall use property owned by such governmental body for
personal benefit, convenience or profit.

Section 5-Penalties.
The violation of any of the precedint Sections 2 through 4
inclusive, shall be punishable as follows: :
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1. In the case of employees, by reprimand; suspension for

a period not exceeding six (6) months; reduction in rank;

removal from employment or service; forfeiture of not more
than three (3) months' salary; all as and when ordered by

the Board of Ethics.

2. In the case of any elected off1c1al and appointed
officials, by operation of law.

Section 6 - Board of Ethics.

The County Commissioners shall appoint a five (5) member
board to act as a Board of Ethics for the purpose of
enforcing the provisions of this Code of Ethics. Each
member of the Board of Ethics shall serve for a two year
period unless otherwise specified at the time of his or
her appointment. The Board of Ethics shall, on the written
request of any elected official, appointed official or
employee, coming under the Code of Ethics render advisory
opinions concerning provisions of this Code of Ethics. The
Board may at its discretion, publish its advisory opinions
with such deletions as may be necessary-:to prevent
disclosure of the identity ¢f the individual or individuals
involved.

‘:.1?!"! )

The Board shall receive and investigate complaints concerning
violations of this Code of Ethics by employees. In any
instance in which the Board of Ethics finds that a violation
of the Code of Ethics has been committed by an employee, the
Board of Ethics may impose any of the penalties provided
under sub-paragraph 1 of Section 5 in hearing and inves-
tigating complaints concerning violations of this Code

of Ethics. The Board of Ethics shall have the power to
subpoena witnesses, administer oaths, take testimony and
require other productlon of evidence.

Any person who fails or refuses to obey a lawful order
issued in the exercise of these powers by the Board of
Ethics shall be guilty of a misdemeanor. The Board of
Ethics shall, on the written request of any elected official,
or employee coming under this Code of Ethics, contact the
proper public officials and institute the proper action
against any elected or appointed official. 1If, in the
opinion of the majority of the members of the Board of
Ethics that appears to be reasonable grounds for such

action.

Section 7-Campaign practices; primary election; expenditure
of party money.

1. No contribution of money, or the equivalent thereof,
made directly or indirectly to any political party, to any t
political party committee, to members of any political party Ve
committee or to any person representing or acting on behalf

of a political party, and no money in the treasury of any

political party committee shall be expended directly or
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County Ordinance No. 85-3

1. In the case of employees, by reprimand; suspension for

a period not exceeding six (6) months; reduction in rank;

removal from employment or service; forfeiture of not more
than three (3) months' salary; all as and when ordered by

the Board of Ethics.

2. In the case of any elected official and appointed
officials, by operation of law.

Section 6 - Board of Ethics.

The County Commissioners shall appoint a five (5) member
board to act as a Board of Ethics for the purpose of
enforcing the provisions of this Code of Ethics. Each
member of the Board of Ethics shall serve for a two year
period unless otherwise specified at the time of his or
her appointment. The Board of Ethics shall, on the written
request of any elected official, appointed official or
employee, coming under the Code of Ethics render advisory
opinions concerning provisions of this Code of Ethics. The
Board may at its discretion, publish its advisory opinions
with such deletions as may be necessary:to prevent
disclosure of the identity eof the individual or individuals
involved.

The Board shall receive and investigate complaints concerning i
violations of this Code of Ethics by employees. 1In any

instance in which the Board of Ethics finds that a violation

of the Code of Ethics has been committed by an employee, the

Board of Ethics may impose any of the penalties provided

under sub-paragraph 1 of Section 5 in hearing and inves-

tigating complaints concerning violations of this Code

of Ethics. The Board of Ethics shall have the power to

subpoena witnesses, administer oaths, take testimony and

require other production of evidence.

Any person who fails or refuses to obey a lawful order
issued in the exercise of these powers by the Board of
Ethics shall be guilty of a misdemeanor. The Board of
Ethics shall, on the written request of any elected official,
or employee coming under this Code of Ethics, contact the
proper public officials and institute the proper action
against any elected or appointed official. If, in the
opinion of the majority of the members of the Board of
Ethics that appears to be reasonable grounds for such

action.

Section 7-Campaign practices; primary election; expenditure
of party money.

1. No contribution of money, or the equivalent thereof,

made directly or indirectly to any political party, to any g
political party committee, to members of any political party B
committee or to any person representing or acting on behalf

of a political party, and no money in the treasury of any

political party committee shall be expended directly or
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DIVISION 4.- CODEOFETHICS ©

Sec. 2-126. - Authority.

Sec. 2-127. - Declaration of policy.

Sec. 2-128. - Responsibility of public office.

Sec. 2-129. - Definitions.

Sec. 2-130. - Standards of conduct.

Sec. 2-131. - Disclosure of certain financial interests.
Sec. 2-132. - Reporting violations of code of ethics.
Sec. 2-133. - Ethics board.

Sec. 2-134. - Right of appeal.

Sec. 2-135. - Nonretaliation.

Sec. 2-136. Restrictions on employment and appointment after leaving office. -
Secs. 2-137—2-200. - Reserved.

Sec. 2-126. - Authority.
This division is enacted under the authority of NMSA 1978, §§ 3-17-1 and 4-37-1.

(Ord. No. 2010-1, § 1, 1-12-10, eff. 2-11-10)

Sec. 2-127. - Declaration of policy.

The proper operation of democratic government requires that candidates, elected officials,
employees and volunteers of local governments be independent, impartial and responsible to the
people; that governmental decisions and policy be made in proper channels of the governmental
structure; that public office or the pursuit of public office not be used for personal gains; and that
the public have confidence in the integrity of its government. To assist in attaining these goals,
there is established a code of ethics for all elected officials and employees and volunteers of
county government, including members of boards, committees and commissions. The purpose of
this division is to establish guidelines for ethical standards of conduct for all candidates for
elected office, elected officials, employees, and volunteers by setting forth those acts or actions
which are incompatible with the best interests of the county and by requiring such candidates,
elected officials, employees, and volunteers to disclose personal interests, financial or
otherwise, in matters affecting the county. It is the further purpose of this code of ethics to
protect county employees and volunteers from undue influence, threats or fear of threat or
reprisal with respect to the exercise of their constitutional right to support candidates of their
choice.

(Ord. No. 2010-1, § 2, 1-12-10, eff. 2-11-10)

Sec. 2-128. - Responsibility of public office.

Elected officials, employees, and volunteers hold office or employment for the benefit of
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the public. They are bound to uphold the Constitution of the United States and the New Mexico
Constitution; to observe the highest standards of law in the exercise of the powers and duties of
their office; to impartially carry out the laws of the nation, state and county; to discharge faithfully
the duties of their office regardiess of personal considerations; and to recognize that the public
interest must be their prime concern.

(Ord. No. 2010-1, § 3, 1-12-10, eff. 2-11-10)

Sec. 2-129. - Definitions.

[The following words, terms and phrases, when used in this division, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a different
meaning:]

Candidate means any person who has filed a declaration of candidacy for the position of
county commissioner, sheriff, treasurer, assessor or clerk, including the period of time from the
filing of the declaration of candidacy through being sworn into the elected office.

Elected official means the members of the board of county commissioners, sheriff,
treasurer, assessor, and clerk, but does not include the probate judge.

Employee means all persons filling an allocated position of county employment, including
appointees of a county commissioner, the board of county commissioners, or any other elected
official.

Financial interest means any interest which yields, directly or indirectly, a monetary or
other material benefit to the elected official, employee or volunteer, or to any person employing
or retaining services of the elected official, volunteer or employee.

Gift means any money, service, license, permit, contract, authorization, loan, travel,
entertainment, hospitality, gratuity, or any promise of these, or anything of value that is received
or given without equivalent consideration or compensation.

Person means any individual, corporation, partnership, joint venture, association or
business organization.

Political activity means:

(1)  Preparing for, organizing or participating in any political meeting, political rally,
political demonstration or other political event.

(2)  Soliciting contributions on behalf of a political candidate or political party including,
but not limited to, the purchase of, selling, distributing, or receiving payments for
tickets for any political fundraiser, political meeting or other political event.

(3)  Soliciting, planning the solicitation of, or preparing any document or report
regarding any thing of value intended as a political contribution.

(4)  Soliciting votes on behalf of a candidate for elective office or a poiitical
organization.

(5)  Initiating for circulation, preparing, circulating, reviewing or filing any petition on
behalf of a candidate for elective office.

(6) Preparing or reviewing responses to candidate questionnaires in connection with a
campaign for elective office or for or against any referendum question.

(7)  Campaigning for any elective office.
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(8) Managing or working on a campaign for elective office.

Privileged or confidential information means any written or oral material, or electronic
data or media related to county government which had not become part of the body of public
information and which is designated by statute, rule, court decision, lawful order, ordinance,
resolution or custom as privileged, confidential or exempt from disclosure pursuant to the New
Mexico Inspection of Public Records Act.

Prohibited source means any person or entity who:

(1) Is seeking official action (i) by an elected official or volunteer, or (ii) in the case of
an employee by the employee or by an elected official, a county department or an
employee's supervisor;

(2)  Does business with or seeks to do business (i) with the board of county
commissioners, the county, an elected official or volunteer, or (ii) in the case of an
employee, with an employee or his/her department, elected office or an employee's
supervisor;

(3)  Conducts activities regulated (i) by an elected official or volunteer, or (i) in the
case of an employee, with the employee or his/her department or the employee's
supervisor; or

(4)  Has interests that may be substantially affected by the performance or
nonperformance of the official duties of the elected official, volunteer or employee.

Volunteer means any person who is appointed by an individual county commissioner or by
a majority of the board of county commissioners to any board, committee or commission for
which the individual receives no compensation.

(Ord. No. 2010-1, § 4, 1-12-10, eff. 2-11-10)

Sec. 2-130. - Standards of conduct.

(@)  Fiduciary duty. Elected officials, employees and volunteers shall at all times in the
performance of their public duties owe a fiduciary duty to the county.

(b) Improper influence. No elected official, candidate, employee or volunteer shall make,
participate in making or in any way attempt to use his/her position to influence any county
governmental decision or action in which he knows, he/she has reason to know, or should
know that he/she has any direct financial interest. No county commissioner shall make,
participate in making or in any way attempt to use his/her position to influence any hiring
decision or other decision regarding employment for any county employee, except for
appointees of the county commissioners, the county manager, the county attorney and the
fire chief. The prohibition does not prevent a county commissioner from being listed as a
reference for an applicant seeking employment with the county. The prohibition does not
prevent a county commissioner from participating in and making comments during any
ratification process related to the selection of deputy county managers. The prohibition
does not prevent a county commissioner from raising his/her concerns regarding the
performance or conduct of a deputy county manager or department director with the
county manager, or stating his/her satisfaction, dissatisfaction, compliment, criticism or
concern regarding the actions of a deputy county manager or department director publicly.

()  Receiving and soliciting gifts or favors.

(1) Except as otherwise provided in this code of ethics, no candidate, elected official,
employee or volunteer shall intentionally solicit or accept any gift or favor from any
prohibited source or in violation of any federal or state statute or regulation, or any
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county ordinance, rule or regulation. This ban applies to and includes spouses of
and immediate family members living with the elected official, employee or
volunteer. No prohibited source shall intentionally offer or make a gift that violates

this division.

(2)  The restriction in subsection (c)(1) does not apply to the following:

a. Opportunities, benefits, and services that are available on the same
conditions as for the general public.

b. Anything for which the elected official, employee or volunteer, or his/her
spouse, or immediate family member living with hinvher pays the market
value.

C. Any (i) contribution that is lawfully made and reported in accordance with the

Election Code, or (ii) activities associated with a fundraising event in
support of a political organization or candidate, unless otherwise prohibited
by this code of ethics.

d. Educational materials with a value of less than $100.00.

e. Honorarium with a value of $100.00 or less, unless otherwise permitted by
this code of ethics.

f. A gift from a relative, meaning those people related to the individual as

father, mother, son, daughter, brother, sister, uncle, aunt, great aunt, great
uncle, first cousin, nephew, niece, husband, wife, grandfather, grandmother,
grandson, granddaughter, father-in-law, mother-in-law, brother-in-law, sister-
in-law, stepfather, stepmother, stepson, stepdaughter, stepbrother,
stepsister, half-brother, half-sister, and including the father, mother,
grandfather or grandmother of the individual's spouse and the individual's
fiancé or fiancée.

9. Anything provided by an individual on the basis of a personal friendship
unless the elected official, employee or volunteer has reason to believe that,
under the circumstances, the gift was provided because of the official
position, employment or volunteer service, and not because of the personal
friendship.

In determining whether a gift is provided on the basis of personal friendship,
the elected official, employee or volunteer shall consider the circumstances
under which the gift was offered, such as:

1. The history of the relationship between the individual giving the gift
and the recipient of the gift, including any previous exchange of gifts
between those individuals;

2. Whether to the reasonable belief of the elected official, employee or
volunteer the individual who gave the gift personally paid for the gift or
sought a tax deduction or business reimbursement for the gift; and

3. Whether to the reasonable belief of the elected official, employee or
volunteer the individual who gave the gift also at the same time gave
the same or similar gifts to other elected officials, employees,
volunteers or their spouses or immediate family members living with
them.

h. Food or refreshments not exceeding $100.00 per person in value in a single
calendar day; provided that the food or refreshments are (i) consumed on
the premises from which they are purchased or prepared or (ii) catered. For
purposes of this subsection, "catered" means food or refreshments that are
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purchased ready to eat and delivered by any means.

I. Food, refreshments, lodging, transportation, and other benefits resulting from
the outside business or employment activities (or outside activities that are
not connected to the duties of the official, employee or volunteer as an
office holder, employee or volunteer) of the elected official, employee or
volunteer, or the spouse of the elected official, employee or volunteer if the
benefits have not been offered or enhanced because of the official position
or employment of the elected official, employee or volunteer, and are
customarily provided to others in similar circumstances.

J- Intra-governmental or intergovernmental gifts.
k. Bequests, inheritances and other transfers at death.

. Any item or items from any one prohibited source during any calendar year
having a cumulative total value of less than $100.00.

(38)  An elected official, volunteer or employee does not violate this division if the
elected official, volunteer or employee promptly takes reasonable action to return
the prohibited gift to its source, or gives the gift or an amount equal to its value to
an appropriate charity that is exempt from income taxation under Section 501(C)(3)
of the Internal Revenue Code of 1986, as now or hereinafter amended,
renumbered or succeeded.

County-owned property. No candidate, elected official, volunteer or employee shall
engage in or permit the unauthorized use of county-owned property for any political
activity or in violation of any county policy.

Use or disclosure of privileged or confidential information. No elected official, volunteer
or employee shall use or disclose privileged or confidential information gained in the
course of or by reasons of his position or employment, other than (i) in the performance of
his official duties; (ii) as may be required by law; or (iii) as permitted by this code of
ethics.

Conflicts of interest.

(1) No elected official, volunteer or employee shall make, or participate in making, any
county governmental decisions with respect to any matter in which the elected
official, volunteer or employee, or their spouse or dependent, has any direct
financial interest. For purposes of this section "dependent” shall have the same
meaning as provided in the Internal Revenue Code, as amended.

(2)  Any employee who has a conflict of interest as described in subsection (1) above

shall advise his/her supervisor of the conflict or potential conflict. The immediate
supervisor shall either:

a. Assign the matter to another employee; or

b. Require the employee to eliminate the economic interest giving rise to the
conflict and only thereafter shall the employee continue to participate in the
matter.

(3)  Any elected official or volunteer who has a conflict of interest as described by
subsection (1) above shall disclose the conflict of interest and shall not take any
action or make any decisions regarding that particular matter.

Interest in county business.

(1) No elected official, volunteer or employee shall have any financial interest in
his/her own name, or in the name of any other, in any contract, work or business of
the county or in the sale of any article, whenever the expense, price or
consideration of the contract, work, business or sale is paid with funds belonging to
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or administered by the county. Compensation for property taken pursuant to the
county's eminent domain power shall not constitute a financial interest within the
meaning of this section if sold pursuant to a process of competitive bidding
following public notice. No elected official, volunteer or employee shall have a
financial interest in the purchase of any property that (i) belongs to the county; or
(ii) is sold for taxes or assessment; or (iii) is sold by virtue of legal process at the
suit of the county.

(2)  For purposes of this section, "financial interest” shall not include the interest of the
spouse of an elected official, volunteer or employee which interest is related to the
independent occupation, profession or employment of the spouse.

(9)  Political activity.

(1) No candidate, elected official, volunteer or employee shall compel, coerce or
intimidate any elected official, volunteer or employee to make, or refrain from
making, any political contribution. No candidate, elected official, volunteer or
employee shall directly solicit any political contribution from county employees or
the spouses or immediate family living with county employees. Nothing in this
subsection shall be construed to prevent any elected official, volunteer or
employee from voluntarily making a contribution or receiving a voluntary
contribution.

(2)  No candidate or elected official shall accept any campaign contribution in excess of
$1,000.00, per primary, general or special election, from any prohibited source or
in violation of any federal or state statute or regulation, or any county ordinance,
rule or regulation. This ban applies to and includes spouses of and immediate family
members living with the candidate or elected official. No prohibited source shall
offer or make a gift that violates this division. No candidate or elected official shall
accept a campaign contribution from an individual or group of individuals when the
candidate or elected official knows, or has reason to believe, that the original
source of the campaign contribution was a prohibited source.

(3)  No employee with contract management authority or property management
authority shall serve as a paid political consultant or as a member of the political
fundraising committee of any elected official or candidate for federal, state, city or
county office.

(4)  No employee shall be permitted to serve as a paid campaign consultant, paid
campaign treasurer or paid campaign manager for a candidate for federal, state,
city or county office. No employee shall be permitted to receive more than $250.00
in reimbursement from any political campaign or political candidate, in any
12-month period.

(5)  County employees shall not intentionally perform any political activity during any
compensated time (other than annual leave, personal leave, holidays or other time
off). County employees shall not intentionally misappropriate any county property or
resources by engaging in any political activity for the benefit of any campaign for
elective office or any political organization.

(6) At no time shall any elected official, volunteer or employee intentionally
misappropriate the services of any county employee by requiring that employee to
perform any political activity (i) as part of the employee's county duties; (ii) as a
condition of county employment; or (iii) during any time off that is compensated by
the county (such as annual leave, personal leave or holidays).

(7) A county employee shall not be required at any time to participate in any political
activity.
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(8) A county employee shall not be awarded any additional compensation or
employment benefit in the form of a salary adjustment, promotion, or continued
employment in consideration for the employee's participation in any political
activity.

(9) Nothing in this section prohibits activities that are otherwise appropriate for a
county employee to engage in as a part of his official county employment duties or
activities that are undertaken by an employee on a voluntary basis as permitted by
law.

(10)  No candidate shall engage in any conduct that would, to an objective third-party,
constitute an undue threat to a county employee's continued employment.

(11)  County employees who receive compensation or reimbursement from a political
candidate or political campaign in excess of $250.00 shall be required to report
such compensation or reimbursement to the county manager, which shall include
disclosure of the nature of the compensation or reimbursement.

(Ord. No. 2010-1, § 5, 1-12-10, eff. 2-11-10; Ord. No. 2011-3, 3-22-11)

Sec. 2-131. - Disclosure of certain financial interests.

Within ten days after swearing in of any elected official, the elected official shall file a
statement of economic interest with the Bernalillo County Clerk. Amended statements of
economic interest shall be filed on an annual basis or before the 11th day of January of each
year.

(1) Form of statement. The elected official shall provide the following information to the
county clerk:

a. Interest in Land. A description of all parcels of real estate within the county
in which the person owns any interest including an option to purchase.
b. Elected officials shall identify all corporate interests in any business

organization, either as owner, part owner, partner, or shareholder, in which
such individual owns more than two percent of the outstanding stock or more
than two-percent ownership interest of any other business that is doing
business with the county in an amount in excess of $7,500.00 annually.

c. The identity of each person from which the individual who is required to file
received, directly or indirectly, any gift or gifts having an aggregate value of
more than $250.00 within the taxable year preceding the time of filing,
except that such disclosure is not required for any gift from a parent,
grandparent, child, grandchild, brother, sister, parent-in-law, grandparent-
in-law, brother-in-law, sister-in-law, uncle, aunt, niece, nephew, spouse,
boyfriend, girifriend, domestic partner, fiancé or fiancée.

(2)  Amended statements. Any person required to file a statement hereunder shall not
be required to file an amended statement unless that person undergoes a change in
those economic interests that are required to be disclosed by this section. Such
persons shall file the amended statement in the manner prescribed above within 90
days of the date of any change in circumstances requiring filing thereof.

(3)  [Compliance.] All elected officials shall comply with the provisions of this section
within 30 days after the requirements hereof are imposed upon such office or
position.

(Ord. No. 2010-1, § 6, 1-12-10, eff. 2-11-10)
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Sec. 2-132. - Reporting violations of code of ethics.

Any person who has reason to believe the code of ethics has been violated by anyone to
whom the code of ethics applies may report the suspected violation in the following
manner:

(1) By submitting to the internal audit contractor (IAC), a sworn and signed complaint
alleging facts which, if true, would constitute a violation of the code of ethics. The
mailing address, contact information and direct e-mail link to the |1AC shall be
posted on the county's website. Upon receipt of such a complaint, the IAC shall
immediately forward the complaint to the members of the ethics board.

(2) By submitting to the IAC, a confidential statement of facts which, if true, would
constitute a violation of the code of ethics. Upon receipt of such statement of facts,
the IAC shall immediately investigate the allegations and complete its investigation
within 60 days. If the |AC determines that additional time is needed for its
investigation, it shall report to the chair of the ethics board to advise that the
investigation will not be completed within 60 days and shall state the reasons why
additional time is required to complete the investigation and provide a date upon
which the IAC reasonably believes the investigation will be completed. If the IAC's
investigation results in a finding of facts that constitute a violation of this code of
ethics, the IAC will prepare a sworn complaint and submit it to the ethics board.

All confidential reports submitted to the IAC shall be provided to the target or subject of the
confidential report prior to being interviewed by the |AC.

All sworn and signed complaints are public records and shall be made available in
accordance with the provisions of the Inspection of Public Records Act.

A statement of facts submitted in accordance with_section 2-132(a)(2) shall be subject to
inspection in accordance with the provisions of the Inspection of Public Records Act upon
completion of the |AC's investigation, in those instances when the IAC does not file a
sworn complaint with the ethics board.

Any person who submits a signed and sworn complaint shall expect and agree that his or
her name will be disclosed as part of a public record, upon request. A confidential
statement of facts may be submitted anonymously. However, an individual submitting a
confidential statement of facts may also include his/her name, address, telephone number
and email address to permit the IAC to contact the individual as part of the investigation or
for purposes of receiving a response from the |IAC upon completion of the IAC's
investigation.

(Ord. No. 2010-1, § 7, 1-12-10, eff. 2-11-10; Ord. No. 2011-4, 3-22-11)

Sec. 2-133. - Ethics board.

(a)

There shall be an ethics board which shall consist of five members who shall be appointed
by the board of county commissioners, with each commissioner appointing one member
from his/her commission district. The citizen members shall not be affiliated with county
government in any capacity including, but not limited to, employment (including
employment for which the salary is in any way funded by or through the county),
appointment or election. The members of the ethics board may not hold elected public
office or office with any political party within the county. Terms of office of citizens shall be
two years, subject to reappointment thereafter. Regardiess of the date of appointment, the
term of any individual appointed to the ethics board shall expire when the commissioner
making the appointment leaves office or his/her term expires.
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The ethics board shali elect its own chair and vice-chair. If any member of the ethics
board petitions the ethics board for a hearing and advice regarding his or her own conduct
or the conduct of others, such member shall not be eligible to sit in such cases, and an
alternate member shall be seated from that commission district when the need arises.

The jurisdiction of the ethics board is limited to acting within the scope of matters covered
by this code of ethics.

The ethics board may recommend amendments to this code of ethics to the board of
county commissioners.

Upon the sworn complaint of any person alleging facts which, if true, would constitute a
violation of this code of ethics, or upon the filing of a complaint by the internal audit
contractor, the ethics board shall conduct a "due process" public hearing.

All investigations required with respect to any alleged violation of the code of ethics shall
be conducted by the county's internal audit contractor.

The ethics board shall adopt rules of procedure for conducting "due process” hearings.
The rules of procedure shall be consistent with the rules for conducting administrative
hearings in the State of New Mexico.

The ethics board shall have the power to issue administrative subpoenas compelling the
attendance of witnesses at hearings and the production of documents, and the authority
to seek enforcement of those subpoenas by the Second Judicial District Court.

If the ethics board finds that an employee violated this code of ethics, the ethics board
upon a majority vote of the entire membership, shall forward its written findings of fact and
conclusions of law to the county manager for appropriate action.

If the ethics board finds, upon a majority vote of the entire membership, that a candidate
or elected official has violated this code of ethics, the ethics board may impose any of the
following penalties after the entry of written findings of fact and conclusions of law:

(1) Acivil fine not to exceed $1,000.00;
(2) A written finding of censure; or
(3)  Make a referral to the appropriate governmental office.

No action may be taken by the ethics board on any complaint which is filed later than one
year after a violation of this code of ethics is alleged to have occurred or which is filed
later than six months from the date of the discovery, upon due diligence by the
complaining party, of the facts constituting a violation, whichever event occurs later.

The ethics board may also provide advisory opinions regarding the applicability or
interpretation of the provision of this code of ethics upon the request of any elected
official, volunteer or employee.

On a quarterly basis, the board of county commissioners shall be provided with a report

stating the number of complaints that were submitted alleging a violation of the ethics
ordinance.

(Ord. No. 2010-1, § 8, 1-12-10, eff. 2-11-10)

Sec. 2-134. - Right of appeal.

Any decision of the ethics board finding a violation of this code of ethics, with respect to

an elected official, candidate or volunteer may be appealed to the Second Judicial District Court.
Any decision regarding an employee shall be covered by the terms of the employment rules and
regulations or collective bargaining agreement, as applicable.

(Ord. No. 2010-1, § 9, 1-12-10, eff. 2-11-10)
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Sec. 2-135. - Nonretaliation.

The board of county commissioners does not tolerate retaliation against any person who
has reported a violation of this code of ethics in good faith. This nonretaliation provision applies
whether the complaint is ultimately determined to be well founded or unfounded. All county
personnel and elected officials are specifically prohibited from taking any adverse employment
action or other retaliatory action against anyone in retaliation for reporting a good faith claim of
violation. Anyone who feels that they have been retaliated against in violation of this policy
should submit a sworn complaint to the ethics board setting forth the claim of retaliation.

This nonretaliation provision is not applicable to claims that were not submitted in good
faith and where the ethics board makes a specific finding that the complaint was frivolous.

(Ord. No. 2010-1, § 10, 1-12-10, eff. 2-11-10)

Sec. 2-136. Restrictions on employment and appointment after leaving office.

(@)  No former county commissioner shall accept or enter into any arrangement or agreement
for remuneration with the county for consultant work, part-time or full-time employment in
any capacity for a period of 12 months from and after leaving office.

(b) This provision shall have retroactive effect to January 1, 2011.
(Ord. No. 2011-5, 3-22-11)

Editor's note—Ord. No. 2011-5, adopted March 22, 2011, retroactively effective January 1, 2011, did not
specifically amend the Code, hence; inclusion as § 2-136 was at the discretion of the editor.

Secs. 2-137—2-200. - Reserved.

FOOTNOTE(S):

® Editor's note— Ord. No. 201 0-1, §§ 1—10, adopted Jan. 12, 2010, effective Feb. 11, 2010, repealed the former
Div. 4, §§ 2-126—2-132 and 2-171—2-185, and enacted a new Div. 4 as set out herein. The former Div. 4 pertained to
similar subject matter and derived from Ord. No. 85-3, adopted Feb. 5, 1985. (Back)
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Bernalillo County, New Mexico, Code of Ordinances
Chapter 2 -ADMINISTRATION

ARTICLE III. - OFFICERS AND EMPLOYEES
DIVISION 4. - CODE OF ETHICS [5]

Sec. 2-126. - Authority.

This division is enacted under the authority of NMSA 1978, §§ 3-17-1 and 4-37-1.
(Ord. No. 2010-1, § 1, 1-12-10, eff. 2-11-10)

[Seetien—1] Sec. 2-127. - Declaration of policy [and-Citation-of Authority].

The proper operation of democratic government requires that candidates,[pubie] elected
officials, [and] employees and volunteers of local governments be independent, impartial
and responsible to the people; that governmental decisions and policy be made [in-the
bes%hﬁeres{se#{h&peepieﬁhe%ﬂﬂﬂ&ﬂ%%&nd—thegevemmem] in proper channels of the
governmental structure; that public office or the pursuit of public office not be used for
personal gains; and that the public have confidence in the integrity of its government. [In

G-or-tuipatd;-and-to-appeinted-officers-and emplovees-ofother ind c
wher vided-byJdaws:] To assist in attaining these goals, there is established a code
of ethics for all elected officials and employees and volunteers of county government,
including members of boards, committees and commissions. The purpose of this division
is to establish guidelines for ethical standards of conduct for all candidates for elected
office, elected officials, employees. and volunteers by setting forth those acts or actions
which are incompatible with the best interests of the county and by requiring such
candidates, elected officials, employees, and volunteers to disclose personal interests,
financial or otherwise, in matters affecting the county. It is the further purpose of this
code of ethics to protect county employees and volunteers from undue influence, threats
or fear of threat or reprisal with respect to the exercise of their constitutional ri ght to
support candidates of their choice.

(Ord. No. 2010-1, § 2, 1-12-10, eff. 2-11-10)
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THtisuntawfol-Hor a-eandidate-or-treasurerof a-political- committee to knowingly:and
willfully file-afalse report-of expendituresand contributions.
2-Vielation-of the provisionsof this-section-is-a-misdemeanor: |

Sec. 2-128. - Responsibility of public office.

Elected officials, employees, and volunteers hold office or employment for the benefit of
the public. They are bound to uphold the Constitution of the United States and the New
Mexico Constitution; to observe the highest standards of law in the exercise of the
powers and duties of their office: to impartially carry out the laws of the nation, state and
county: to discharge faithfully the duties of their office regardless of personal
considerations; and to recognize that the public interest must be their prime concern.
(Ord. No. 2010-1, § 3, 1-12-10, eff. 2-11-10)

Sec. 2-129. - Definitions.

(The following words, terms and phrases. when used in this division, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a
different meaning:)

Candidate means any person who has filed a declaration of candidacy for the position of
county commissioner, sheriff, treasurer, assessor or clerk, including the period of time
from the filing of the declaration of candidacy through being sworn into the elected
office.

Elected official means the members of the board of county commissioners, sheriff,
treasurer, assessor, and clerk, but does not include the probate judge.






—
O WO~ bWk —

W L W W W L WW WWBRNNDNDDNDNDNDNDNDN M = — -

Employee means all persons filling an allocated position of county employment,
including appointees of a county commissioner, the board of county commissioners, or
any other elected official.

Financial interest means any interest which yields, directly or indirectly, a monetary or
other material benefit to the elected official, employee or volunteer. or to any person
employing or retaining services of the elected official, volunteer or employee.

Gift means any money, service, license, permit, contract, authorization, loan, travel,
entertainment, hospitality, gratuity. or any promise of these, or anything of value that is
received or given without equivalent consideration or compensation.

Person means any individual, corporation, partnership. joint venture. association or
business organization.

Political activity means:

(1)Preparing for, organizing or participating in any political meeting. political rally,
political demonstration or other political event.

(2)Soliciting contributions on behalf of a political candidate or political party including,
but not limited to, the purchase of, selling, distributing, or receiving payments for tickets
for any political fundraiser, political meeting or other political event.

(3)Soliciting, planning the solicitation of, or preparing any document or report regarding
any thing of value intended as a political contribution.

(4)Soliciting votes on behalf of a candidate for elective office or a political organization.

(S)Initiating for circulation, preparing, circulating, reviewing or filing any petition on
behalf of a candidate for elective office.

(6)Preparing or reviewing responses to candidate questionnaires in connection with a
campaign for elective office or for or against any referendum question.

(7)Campaigning for any elective office.

(8)Managing or working on a campaign for elective office.

Privileged or confidential information means any written or oral material, or electronic
data or media related to county government which had not become part of the body of
public information and which is designated by statute. rule, court decision, lawful order,
ordinance, resolution or custom as privileged, confidential or exempt from disclosure
pursuant to the New Mexico Inspection of Public Records Act.

Prohibited source means any person or entity who:
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(1) Is seeking official action (i) by an elected official or volunteer, or (ii) in the case of an
employee by the employee or by an elected official, a county department or an
employee's supervisor;

(2)Does business with or seeks to do business (i) with the board of county
commissioners, the county, an elected official or volunteer., or (i1) in the case of an
employee, with an employee or his/her department, elected office or an employee's

supervisor;

(3)Conducts activities regulated (i) by an elected official or volunteer, or (ii) in the case
of an employee, with the employee or his/her department or the employee's supervisor: or

(4)Has interests that may be substantially affected by the performance or nonperformance
of the official duties of the elected official, volunteer or emplovyee.

Volunteer means any person who is appointed by an individual county commissioner or
by a majority of the board of county commissioners to any board, committee or
commission for which the individual receives no compensation.

(Ord. No. 2010-1, § 4, 1-12-10, eff. 2-11-10)

Sec. 2-130. - Standards of conduct.

(a)  Fiduciary duty. Elected officials, employees and volunteers shall at all times in the
performance of their public duties owe a fiduciary duty to the county.

(b) _Improper influence. No elected official, candidate, employee or volunteer shall
make, participate in making or in any way attempt to use his/her position to influence any
county governmental decision or action in which he knows. he/she has reason to know. or
should know that he/she has any direct financial interest. No county comimissioner shall
make, participate in making or in any way attempt to use his/her position to influence any
hiring decision or other decision regarding employment for any county employee, except
for appointees of the county commissioners, the county manager, the county attorney and
the fire chief. The prohibition does not prevent a county commissioner from being listed
as a reference for an applicant seeking employment with the county. The prohibition does
not prevent a county commissioner from participating in and making comments during
any ratification process related to the selection of deputy county managers. The
prohibition does not prevent a county commissioner from raising his/her concerns
regarding the performance or conduct of a deputy county manager or department director
with the county manager, or stating his/her satisfaction, dissatisfaction, compliment,
criticism or concern regarding the actions of a deputy county manager or department
director publicly.

(c) Receiving and soliciting gifts or favors.
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(1)Except as otherwise provided in this code of ethics, no candidate, elected official,
employee or volunteer shall intentionally solicit or accept any gift or favor from any
prohibited source or in violation of any federal or state statute or regulation, or any
county ordinance, rule or regulation. This ban applies to and includes spouses of and
immediate family members living with the elected official, employee or volunteer. No
prohibited source shall intentionally offer or make a gift that violates this division.

(2)The restriction in subsection (c)(1) does not apply to the following:

a.  Opportunities, benefits, and services that are available on the same conditions as
for the general public.

b. _Anything for which the elected official, employee or volunteer, or his/her spouse, or
immediate family member living with him/her pays the market value.

c. __Any (i) contribution that is lawfully made and reported in accordance with the
Election Code, or (ii) activities associated with a fundraising event in support of a
political organization or candidate, unless otherwise prohibited by this code of ethics.

d. Educational materials with a value of less than $100.00.

e. Honorarium with a value of $100.00 or less, unless otherwise permitted by this code
of ethics.

f. A gift from a relative, meaning those people related to the individual as father,
mother, son, daughter, brother, sister, uncle, aunt. great aunt, great uncle, first cousin,
nephew, niece, husband, wife, grandfather, grandmother, grandson, granddaughter,
father-in-law, mother-in-law, brother-in-law, sister-in-law, stepfather. stepmother.
stepson, stepdaughter, stepbrother, stepsister, half-brother, half-sister, and including the
father, mother, grandfather or grandmother of the individual's spouse and the individual's
fiancé or fiancée.

2. Anything provided by an individual on the basis of a personal friendship unless the
elected official, employee or volunteer has reason to believe that, under the
circumstances, the gift was provided because of the official position, employment or
volunteer service, and not because of the personal friendship. In determining whether a
gift is provided on the basis of personal friendship, the elected official. employee or
volunteer shall consider the circumstances under which the gift was offered, such as:

1. The history of the relationship between the individual giving the gift and the recipient
of the gift, including any previous exchange of gifts between those individuals;

2. Whether to the reasonable belief of the elected official, employee or volunteer the
individual who gave the gift personally paid for the gift or sought a tax deduction or
business reimbursement for the gift: and






3. Whether to the reasonable belief of the elected official, employee or volunteer the
individual who gave the gift also at the same time gave the same or similar gifts to other
elected officials, employees, volunteers or their spouses or immediate family members
living with them.

H. Food or refreshments not exceeding $100.00 per person in value in a single calendar
day: provided that the food or refreshments are (i) consumed on the premises from which
they are purchased or prepared or (ii) catered. For purposes of this subsection, "catered"
means food or refreshments that are purchased ready to eat and delivered by any means.

1. Food, refreshments, lodging, transportation, and other benefits resulting from the
outside business or employment activities (or outside activities that are not connected to
the duties of the official, employee or volunteer as an office holder. employee or
volunteer) of the elected official, employee or volunteer, or the spouse of the elected
official, employee or volunteer if the benefits have not been offered or enhanced because
of the official position or employment of the elected official, employee or volunteer, and
are customarily provided to others in similar circumstances.

. Intra-governmental or intergovernmental gifts.

k. Bequests, inheritances and other transfers at death.

1. Any item or items from any one prohibited source during any calendar year having a
cumulative total value of less than $100.00.

(3) An elected official, volunteer or employee does not violate this division if the elected
official, volunteer or employee promptly takes reasonable action to return the prohibited
gift to its source, or gives the gift or an amount equal to its value to an appropriate charity
that is exempt from income taxation under Section 501(C)(3) of the Internal Revenue
Code of 1986, as now or hereinafter amended. renumbered or succeeded.,

(c) County-owned property. No candidate, elected official, volunteer or emplovyee shall
engage in or permit the unauthorized use of county-owned property for any political
activity or in violation of any county policy.

(d) Use or disclosure of privileged or confidential information. No elected official,
volunteer or employee shall use or disclose privileged or confidential information gained
in the course of or by reasons of his position or employment, other than (i) in the
performance of his official duties: (ii) as may be required by law: or (iii) as permitted by
this code of ethics.

(e) Conflicts of interest.

(1)No elected official, volunteer or employee shall make, or participate in making, any
county governmental decisions with respect to any matter in which the elected official,
volunteer or employee, or their spouse or dependent, has any direct financial interest. For
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purposes of this section "dependent" shall have the same meaning as provided in the
Internal Revenue Code, as amended.

(2) Any employee who has a conflict of interest as described in subsection (1) above shall
advise his/her supervisor of the conflict or potential conflict. The immediate supervisor
shall either:

a. Assign the matter to another employee: or

b. Require the employee to eliminate the economic interest giving rise to the conflict and
only thereafter shall the employee continue to participate in the matter.

(3) Any elected official or volunteer who has a conflict of interest as described by
subsection (1) above shall disclose the conflict of interest and shall not take any action or
make any decisions regarding that particular matter.

(f) Interest in county business.

(1) No elected official, volunteer or employee shall have any financial interest in his/her
own name, or in the name of any other, in any contract, work or business of the county or
in the sale of any article, whenever the expense, price or consideration of the contract,
work, business or sale is paid with funds belonging to or administered by the county.
Compensation for property taken pursuant to the county's eminent domain power shall
not constitute a financial interest within the meaning of this section if sold pursuant to a
process of competitive bidding following public notice. No elected official, volunteer or
employee shall have a financial interest in the purchase of any property that (i) belongs to
the county: or (ii) is sold for taxes or assessment; or ( iii) is sold by virtue of legal process
at the suit of the county.

(2) For purposes of this section, "financial interest" shall not include the interest of the
spouse of an elected official, volunteer or employee which interest is related to the
independent occupation, profession or employment of the spouse.

(g) Political activity.

(1)No candidate, elected official, volunteer or employee shall compel, coerce or
intimidate any elected official, volunteer or employee to make, or refrain from making,
any political contribution. No candidate, elected official, volunteer or employee shall
directly solicit any political contribution from county employees or the spouses or
immediate family living with county employees. Nothing in this subsection shall be
construed to prevent any elected official, volunteer or employee from voluntarily making
a contribution or receiving a voluntary contribution.

(2) No candidate or elected official shall accept any campaign contribution in excess of
$1.000.00. per primary, general or special election, from any prohibited source or in
violation of any federal or state statute or regulation, or any county ordinance, rule or
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regulation. This ban applies to and includes spouses of and immediate family members
living with the candidate or elected official. No prohibited source shall offer or make a
gift that violates this division. No candidate or elected official shall accept a campaign
contribution from an individual or group of individuals when the candidate or elected
official knows, or has reason to believe, that the original source of the campaign
contribution was a prohibited source.

(3) No employee with contract management authority or property management authority
shall serve as a paid political consultant or as a member of the political fundraising
committee of any elected official or candidate for federal, state. city or county office.

(4) No employee shall be permitted to serve as a paid campaign consultant, paid
campaign treasurer or paid campaign manager for a candidate for federal, state, city or
county office. No employee shall be permitted to receive more than $250.00 in
reimbursement from any political campaign or political candidate, in any 12-month

period.

(5) County employees shall not intentionally perform any political activity during any
compensated time (other than annual leave, personal leave, holidays or other time off).
County employees shall not intentionally misappropriate any county property or
resources by engaging in any political activity for the benefit of any campaign for
elective office or any political organization.

(6) At no time shall any elected official. volunteer or employee intentionally
misappropriate the services of any county employee by requiring that employee to
perform any political activity (i) as part of the employee's county duties: (ii) as a
condition of county employment; or (iii) during any time off that is compensated by the
county (such as annual leave, personal leave or holidays).

(7) A county employee shall not be required at any time to participate in any political
activity. A county employee shall not be awarded any additional compensation or
employment benefit in the form of a salary adjustment, promotion. or continued
employment in consideration for the employee's participation in any political activity.

(9) Nothing in this section prohibits activities that are otherwise appropriate for a county
employee to engage in as a part of his official county employment duties or activities that
are undertaken by an employee on a voluntary basis as permitted by law.

(10) No candidate shall engage in any conduct that would, to an obijective third-party,
constitute an undue threat to a county employee's continued employment.

(11) County employees who receive compensation or reimbursement from a political
candidate or political campaign in excess of $250.00 shall be required to report such
compensation or reimbursement to the county manager, which shall include disclosure of
the nature of the compensation or reimbursement.

(Ord. No. 2010-1, § 5, 1-12-10, eff. 2-11-10; Ord. No. 2011-3, 3-22-11)
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Sec. 2-131. - Disclosure of certain financial interests.

Within ten days after swearing in of any elected official, the elected official shall file a
statement of economic interest with the Bernalillo County Clerk. Amended statements of
economic interest shall be filed on an annual basis or before the 11th day of January of

each year.

(1) Form of statement. The elected official shall provide the following information to the
county clerk:

a. Interest in Land. A description of all parcels of real estate within the county in which
the person owns any interest including an option to purchase.

b. Elected officials shall identify all corporate interests in any business organization.
either as owner, part owner, partner, or shareholder, in which such individual owns more
than two percent of the outstanding stock or more than two-percent ownership interest of

any other business that is doing business with the county in an amount in excess of
$7.500.00 annually.

c. The identity of each person from which the individual who is required to file received.,
directly or indirectly, any gift or gifts having an aggregate value of more than $250.00
within the taxable year preceding the time of filing. except that such disclosure is not
required for any gift from a parent. grandparent, child, grandchild, brother, sister, parent-
in-law, grandparent-in-law, brother-in-law, sister-in-law, uncle, aunt, niece, nephew.
spouse, boyfriend, girlfriend, domestic partner, fiancé or fiancée.

2. Amended statements. Any person required to file a statement hereunder shall not be
required to file an amended statement unless that person undergoes a change in those
economic interests that are required to be disclosed by this section. Such persons shall
file the amended statement in the manner prescribed above within 90 days of the date of
any change in circumstances requiring filing thereof,

3. (Compliance.) All elected officials shall comply with the provisions of this section

within 30 days after the requirements hereof are imposed upon such office or position.
(Ord. No. 2010-1, § 6, 1-12-10, eff. 2-11-10)

Sec. 2-132. - Reporting violations of code of ethics.

Any person who has reason to believe the code of ethics has been violated by anyone to
whom the code of ethics applies may report the suspected violation in the following
manner;

(1) By submitting to the internal audit contractor (IAC), a sworn and signed complaint
alleging facts which, if true, would constitute a violation of the code of ethics. The
mailing address, contact information and direct e-mail link to the IAC shall be posted on
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the county's website. Upon receipt of such a complaint, the IAC shall immediately
forward the complaint to the members of the ethics board.

(2) By submitting to the IAC, a confidential statement of facts which, if true, would
constitute a violation of the code of ethics. Upon receipt of such statement of facts, the
IAC shall immediately investigate the allegations and complete its investigation within
60 days. If the IAC determines that additional time is needed for its investigation, it shall
report to the chair of the ethics board to advise that the investigation will not be
completed within 60 days and shall state the reasons why additional time is required to
complete the investigation and provide a date upon which the IAC reasonably believes
the investigation will be completed. If the IAC's investigation results in a finding of facts
that constitute a violation of this code of ethics, the IAC will prepare a sworn complaint
and submit it to the ethics board.

(b) All confidential reports submitted to the IAC shall be provided to the target or subject
of the confidential report prior to being interviewed by the IAC.

(c) All sworn and signed complaints are public records and shall be made available in
accordance with the provisions of the Inspection of Public Records Act.

(d) A statement of facts submitted in accordance with section 2-132(a)(2) shall be subject
to inspection in accordance with the provisions of the Inspection of Public Records Act
upon completion of the IAC's investigation, in those instances when the IAC does not file
a sworn complaint with the ethics board.

(e) Any person who submits a signed and sworn complaint shall expect and agree that his
or her name will be disclosed as part of a public record, upon request. A confidential
statement of facts may be submitted anonymously. However, an individual submitting a
confidential statement of facts may also include his/her name, address. telephone number
and email address to permit the IAC to contact the individual as part of the investigation
or for purposes of receiving a response from the IAC upon completion of the IAC's

investigation.
(Ord. No. 2010-1, § 7, 1-12-10, eff. 2-11-10; Ord. No. 2011-4,3-22-11)

Sec. 2-133. - Ethics board.

(a) There shall be an ethics board which shall consist of five members who shall be
appointed by the board of county commissioners, with each commissioner appointing one
member from his/her commission district. The citizen members shall not be affiliated
with county government in any capacity including, but not limited to, employment
(including employment for which the salary is in any way funded by or through the
county), appointment or election. The members of the ethics board may not hold elected
public office or office with any political party within the county. Terms of office of
citizens shall be two years, subject to reappointment thereafter. Regardless of the date of
appointment, the term of any individual appointed to the ethics board shall expire when
the commissioner making the appointment leaves office or his/her term expires.
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(b) The ethics board shall elect its own chair and vice-chair. If any member of the ethics
board petitions the ethics board for a hearing and advice regarding his or her own conduct
or the conduct of others, such member shall not be eligible to sit in such cases, and an
alternate member shall be seated from that commission district when the need arises.

(c) The jurisdiction of the ethics board is limited to acting within the scope of matters
covered by this code of ethics.

(d) The ethics board may recommend amendments to this code of ethics to the board of
county commissioners.

(e) Upon the sworn complaint of any person alleging facts which. if true. would
constitute a violation of this code of ethics, or upon the filing of a complaint by the
internal audit contractor, the ethics board shall conduct a "due process" public hearing.

(f) All investigations required with respect to any alleged violation of the code of ethics
shall be conducted by the county's internal audit contractor.

() The ethics board shall adopt rules of procedure for conducting "due process" hearings.
The rules of procedure shall be consistent with the rules for conducting administrative
hearings in the State of New Mexico.

(h) The ethics board shall have the power to issue administrative subpoenas compelling
the attendance of witnesses at hearings and the production of documents, and the
authority to seek enforcement of those subpoenas by the Second Judicial District Court.

(i) If the ethics board finds that an employee violated this code of ethics, the ethics board
upon a majority vote of the entire membership, shall forward its written findings of fact
and conclusions of law to the county manager for appropriate action.

(1) If the ethics board finds, upon a majority vote of the entire membership, that a
candidate or elected official has violated this code of ethics, the ethics board may impose
any of the following penalties after the entry of written findings of fact and conclusions
of law:

(1) A civil fine not to exceed $1.000.00:

(2) A written finding of censure; or

(3) Make a referral to the appropriate povernmental office.

(k) No action may be taken by the ethics board on any complaint which is filed later than
one year after a violation of this code of ethics is alleged to have occurred or which is
filed later than six months from the date of the discovery, upon due diligence by the
complaining party, of the facts constituting a violation, whichever event occurs later.
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(1) The ethics board may also provide advisory opinions regarding the applicability or
interpretation of the provision of this code of ethics upon the request of any elected
official, volunteer or employee.

(m) On a quarterly basis, the board of county commissioners shall be provided with a
report stating the number of complaints that were submitted alleging a violation of the
ethics ordinance.

(Ord. No. 2010-1, § 8, 1-12-10, eff. 2-11-10)

Sec. 2-134. - Right of appeal.

Any decision of the ethics board finding a violation of this code of ethics, with respect to
an elected official, candidate or volunteer may be appealed to the Second Judicial District
Court. Any decision regarding an employee shall be covered by the terms of the

employment rules and regulations or collective bargaining agreement, as applicable.
(Ord. No. 2010-1, § 9, 1-12-10, eff. 2-11-10)

Sec. 2-135. - Nonretaliation.

The board of county commissioners does not tolerate retaliation against any person who
has reported a violation of this code of ethics in good faith. This nonretaliation provision
applies whether the complaint is ultimately determined to be well founded or unfounded.
All county personnel and elected officials are specifically prohibited from taking any
adverse employment action or other retaliatory action against anyone in retaliation for
reporting a good faith claim of violation. Anyone who feels that they have been retaliated
against in violation of this policy should submit a sworn complaint to the ethics board
setting forth the claim of retaliation. This nonretaliation provision is not applicable to
claims that were not submitted in good faith and where the ethics board makes a specific
finding that the complaint was frivolous.

(Ord. No. 2010-1, § 10, 1-12-10, eff. 2-11-10)

Sec. 2-136. Restrictions on employment and appointment after leaving office.

No former county commissioner shall accept or enter into any arrangement or agreement
for remuneration with the county for consultant work, part-time or full-time employment
in any capacity for a period of 12 months from and after leaving office. This provision
shall have retroactive effect to January 1, 2011.

(Ord. No. 2011-5, 3-22-11)

Editor's note—Ord. No. 2011-5, adopted March 22, 2011, retroactively effective January
1, 2011, did not specifically amend the Code, hence; inclusion as § 2-136 was at the
discretion of the editor.

Secs. 2-137—2-200. - Reserved.
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FOOTNOTE(S):

(5) Editor's note— Ord. No. 2010-1, §§ 1—10, adopted Jan. 12, 2010, effective Feb. 11,
2010, repealed the former Div. 4, §§ 2-126—2-132 and 2-171—2-185, and enacted a new
Div. 4 as set out herein. The former Div. 4 pertained to similar subject matter and derived
from Ord. No. 85-3, adopted Feb. 5, 1985.
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MESSAGE FROM THE MAYOR

The citizens of Albuguerque have entrusted us with the
responsibility of ensuring that tax dollars which fund the services
we provide are spent wisely. As City employees, the public is our
employer. Our work and conduct are always subject to public

i scrutiny and approval. Our contacts with individual citizens will
often be the basis upon which City government is judged.

Each job with the City is important. Everyone in the City of
Albuguerque is, to a certain extent, depending upon us as we carry
out our daily duties and responsibilities. They are relying upon us
for honest, efficient and courteous service.

Every well run organization must have reasonable rules of
conduct if it is to operate efficiently and effectively. The City
of Albuquerque's Code of Conduct is nothing more than a reassertion
of the fundamental values of human relationships--honesty, fairness,
responsibility, accountability and individual behavior which is
consistent with maintaining the public trust. 1In order to maintain
that trust, we must comply with federal, state and local laws and
City rules, regulations and policies which set the standards for a
work environment which maximizes professionalism, productivity and
efficiency of the City service.

It is within this framework of cooperation, mutual understanding

and service to the public that I urge each of you to review and
comply with this Code of Conduct.

Louis E. Saavedra, Mayor

Notice:

FOR THE PURPOSES OF THIS SIP SUBMITTAL THIS DOCUMENT
IS BEING INCLUDED AT THE REQUEST OF EPA AS MADE IN
A LETTER FROM TOM DIGGS TO STEVEN WALKER, DATED 10/17/90.

AN EQUAL OPPORTUNITY EMPLOYER
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INTRODUCTION

As a condition of employment, employees are required to comply
with the provisions of the City of Albuquerque Merit System
Ordinance, Employee Relations Ordinance, Conflict of Interest
Ordinance, Personnel Rules and Regulations, Executive and
Administrative 1Instructions and all relevant 1laws, statutes,
ordinances, requlations and collective bargaining agreements, if
applicable, governing employment with the City of Albuquerque.

Pursuant to the Conflict of Interest Ordinance, 2-3-11 (R.O.
1974), this Code of Conduct, promulgated by the Director of
Personnel Services and approved by the Chief Administrative Officer,
shall further govern the conduct of employees and if violated shall
be grounds for disciplinary action including, but not 1limited to,
dismissal, demotion and/or suspension. This Code of Conduct is not
intended to supersede or replace existing rules, regulations or City
policies.

Additionally, Department Directors may promulgate, with the
approval of the Chief Administrative Officer, Codes of Conduct for
employees in their departments which prescribe standards peculiar
and appropriate to the function and purpose for which the department
was created or exists. Departmental Codes of Conduct shall further
govern the conduct of employees and, if violated, shall be grounds
for disciplinary action including, but not limited to, dismissal,
demotion and/or suspension.





STANDARDS OF CONDUCT

Employees shall in all instances maintain their conduct at the
highest personal and professional standards in order to promote
public confidence and trust in the City and public institutions and
in a manner that merits the respect and cooperation of fellow
employees.

Employees shall not use insulting, abusive or offensive language or

actions toward the public or co-workers. Ethnic or sexist jokes,
slurs and other comments that might embarrass or offend others are
prohibited. Employees shall not harass others by making sexual

advances or by creating an intimidating or offensive working
environment or by making false accusations regarding such conduct.

Display of visual materials that may be sexually or racially
offensive is also prohibited.

DUTY TO THE PUBLIC

The City of Albuquerque is a service institution. 1In carrying out
their assigned duties and responsibilities, employees must always
remember that their first obligation is to the general public. This
obligation must be carried out within the framework of federal,
state and local laws.

Employees shall serve the public with respect, concern, courtesy and
responsiveness, recogunizing that service to the public is the reason
for their employment. Telephone calls, correspondence or other
communications should be answered promptly or referred to
appropriate individuals for timely action.

It is recognized that it is not always possible to fulfill all of
the requests of members of the public, however, employees are
required to handle all requests and inquiries courteously, fairly,
impartially, efficiently and effectively.

EQUAL EMPLOYMENT QPPORTUNITY

Employees shall comply with the provisions of Title VII of the
United States Civil Rights of 1964, as amended, the State of New
Mexico Human Rights Act, as amended, the City of Albuquerque Human
Rights Ordinance and the City of Albuquerque Affirmative Action
Plan. While not all inclusive, these laws and the Affirmative
Action Plan legitimize the concept of merit, gqualifications and
performance in selection and career advancement and prohibit
discrimination on the basis of race, color, religion, sex, national
origin, age, physical or mental handicap and Vietnam Era or disabled
veteran status.





PROFESSIONAL EXCELLENCE

Employees are encouraged to strive for personal professional
excellence as a means of keeping current on relevant issues and
administering the public's business with professional competence,
efficiency and effectiveness.

CITY FUNDS i

Employees are personally accountable for City money over which they
have control or possession. All employees who are in control of
City funds must maintain accurate and current records of all such
funds. Employees must comply with all policies, practices and
procedures promulgated by the Office of Internal Audit and approved
by the Chief Administrative Officer and with Governmental Accounting

procedures regarding the receipt, recording and disbursement of
public monies.

CITY PROPERTY

Employees are responsible for preventing loss, damage, abuse, misuse
or theft of City property including, but not limited to: vehicles,
equipment, tools, supplies and City records. City property should

be used only for City business. City property may not be used for
personal remuneration or profit.

RECO AND A

All City records, including reports, vouchers, requisitions, payroll
and personnel records must be prepared factually and accurately. It
is the personal obligation of the employee completing such records
as well as the supervisor to ensure that such records are accurate

and comply with federal, state and City record-keeping and
accounting requirements.

E NE A

Use of City telephones for personal calls during office hours is
discouraged. Occasional calls may be permitted by an employee's
supervisor. Such calls may be prohibited by an employee's
supervisor if they have the effect of interfering with the work
duties and responsibilities of the employee, if they are disruptive
to departmental operations or if they negatively affect services to

the public. Supervisory personnel are subject to these provisions
through the chain-of-command.





Personal use of City telephones for toll or long distance calls is
strictly prohibited unless the call is charged to the employee's

personal credit card or home telephone. Employees are responsible
for ensuring that toll or long distance calls made for legitimate
business purposes are appropriately and accurately documented.

AUTOMATED SYSTEMS _

All automated systems are valuable and must be protected from
misappropriation, abuse, misuse, theft, fraud, loss and unauthorized
use or disposal. Use of computer time, hardware or software must be
for City related business. Misappropriation of computer time,
hardware or software includes, but is not limited to, using a
computer to create or run unauthorized jobs, operating a computer in
an unauthorized mode or intentionally causing any Kkind of
operational malfunction or failure.

Employees are required to terminate processing from their terminals
using standard log-off procedures when not in use to prevent
unauthorized use of such terminals. Employees are required to
report violations or suspected violations to their Department
Director or, if the computer is under the control of the Information
Systems Division (ISD), to the ISD Division Manager.

Employees shall not use City computer time, hardware or software for
any personal remuneration or profit. Employees are required to
comply with all policies, practices and procedures promulgated by
the Office of Internal Audit and approved by the Chief

Administrative Officer regarding the use and security of automated
systems.

As used in this section, "automated system” and/or "computer" shall
mean the City's main-frame computer and peripheral equipment, any
terminal which communicates with a computer and any personal
computer or word processing equipment.

ALCQHOL/D P E N _A NSUM N

Possession and/or consumption by employees of alcohol and/or any
controlled or illegal substance is prohibited in any City facility,
vehicle or work site. Prescription drugs may be used in amounts as
lawfully prescribed. As necessary, employees shall be required to
provide proof of lawful prescription.

Employees shall advise their supervisor if the use of prescription

drugs may affect their ability to perform work duties safely and
efficiently.
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No employee shall report to work, perform work or visit the work
site while under the influence of alcohol and/or controlled or
illegal substances.

WEAPONS

Employees, other than sworn law enforcement officers, are prohibited
from having in their possession any weapon while in any City
facility, vehicle, work site or while on City property or on City
business.

VIL RMA N

Employees shall protect privileged information to which they have
access in the course of their official duties.

DISCRETION

Employees shall exercise whatever discretionary authority they have
been delegated to promote the public interest.

PERVISION OF EMP EE

Employees with supervisory duties or responsibilities shall, in all
instances, ensure that all personnel actions comply with the
provisions of the Merit System Ordinance, Employee Relations
Ordinance, Personnel Rules and Regulations, applicable legislation,
and relevant judicial/administrative decisions.

SALES REPRESENTATIVES

Because employees must direct their attention to their work duties
and responsibilities during duty hours, no sales representatives
shall solicit or provide information to employees on City property
during duty hours concerning any product or service unrelated to the
employee's work responsibilities. No employee shall accept any
gratuity from any sales representative nor make arrangements for or
with sales representatives to solicit or provide information to
other employees as private customers.

CONFIDENTIAL INFORMATION
Employees or former employees shall not disclose or use confidential

information acquired through their employment with the City for the
employee's or another's personal gain or profit.
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CONFLICT OF INTEREST

Employees shall comply with the provisions of the Conflict of
Interest Ordinance and the Personnel Rules and Regulations.

AFETY

Employees are responsible for performing assigned duties in the
safest possible manner, using all available safety measures and
devices to prevent injury to themselves, co-workers or the general
public and to report unsafe equipment, materials or conditions to
those in responsible charge.

Because human dignity and the personal safety of each employee is of
the utmost importance, dangerous practical jokes, "horseplay," and
roughhouse activities are prohibited on City property.

WORK HOURS

Employees are expected to perform their work in a responsible
manner, observing scheduled work hours and complying with City
policy governing paid and unpaid leaves of absence. Employees are

further responsible for complying with City policy concerning sick
leave usage.

POLITICAL ACTIVITY

Employees or City officials shall not use their position or status
to influence the support of other employees or City officials for or
against any candidate or issue in any election. Employees or
officials are not prohibited from expressing their views on any
issue. Employees are prohibited from running for City elective
offices. Affected employees shall comply with Hatch Act provisions
governing political activity.

EMPLOYMEN RELATIVE

No relative of an employee by blood or marriage, may be employed in
any position with the City in which the employee may be able
directly to supervise, control or influence the work or employment
status of the relative or the affairs of the organizational unit in
which the relative is employed.

COMMUNITY ACTIVITIES

As private citizens, employees are encouraged to participate in
public affairs and commnunity-oriented projects as a means of

-6-
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enhancing City government's contribution to the well-being and
quality of life of the citizens of Albuquerque. Employees are
responsible for complying with leave policies for such activities
which occur during scheduled work hours.

PROMULGATED :77 b{wﬂw < %Lt/ M A-7-70

Martha A. McDonald Date
Director
Personnel, Services Department
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APPROVED: 7
Arthur A. Blumenfeld Date
Chief Administrative ficer
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Richard J. Berry, Mayor Vincent A. Yermal,
Human Resources Director

January 24, 2013

I, Mary Scott, Deputy Director for the City of Albuquerque, New Mexico, a Municipal
Corporation, hereby certify that the attached, City of Albuquerque Personnel Rules and
Regulations, Section 300, Conditions of Employment and Subsection 301, Code of
Conduct: is a true and correct copy of the original document which is maintained in the
Human Resources Department.

PO Box 1293

Albuquerque

NM 87103

o |

www.cabq.gov Mary Scott, SP?
Deputy Director, Human Resources

Albuguerque - Making History 1706-2006
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300. CONDITIONS OF EMPLOYMENT

As a condition of employment, employees are required to comply with the
provisions of the City of Albuquerque Merit System Ordinance, Labor-
Management Relations Ordinance, Conflict of Interest Ordinance, Personnel
Rules and Regulations, Executive Orders and Administrative Instructions and all
relevant laws, statutes, ordinances, regulations and collective bargaining
agreements governing employment with the City of Albuquerque.

Pursuant to the Conflict of Interest Ordinance, Article 3 (R. O. 1994), the Code of
Conduct, Section 301, below, shall further govern the conduct of employees and
if violated shall be grounds for disciplinary action including, but not limited to,
termination, demotion, suspension or reprimand.

Additionally, department directors may promulgate, with the review by the
Human Resources Department and approval of the Chief Administrative Officer,
Codes of Conduct, rules, regulations and standard operating procedures for
employees in their departments, which prescribe standards peculiar and
appropriate to the function, and purpose for which the department was created and
exists. Departmental Codes of Conduct shall further govern the conduct of
employees and, if violated, shall be grounds for disciplinary action including, but
not limited to, termination, demotion, suspension or reprimand.

301. CODE OF CONDUCT

301.1 Duty to the Public (March 5, 2005)

The City of Albuquerque is a public service institution. In carrying
out their assigned duties and responsibilities, employees must
always remember their first obligation is to the general public’s
safety and well-being. This obligation must be carried out within
the framework of federal, state and local laws.

Employees shall serve the public with respect, concern, courtesy
and responsiveness, recognizing service to the public is the reason
for their employment. Telephone calls, correspondence or other
communications should be answered promptly or referred to
appropriate individuals for timely action.

It is recognized it is not always possible to fulfill all of the requests
of the general public, however, employees are required to handle
all requests and inquiries courteously, fairly, impartially,
efficiently and effectively.





301.2

301.3
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Professional Excellence

Employees are encouraged to strive for personal and professional
excellence as a means of keeping current on relevant issues and
administering the public’s business with professional competence,
efficiency and effectiveness.

Standards of Conduct

Employees shall in all instances maintain their conduct at the
highest personal and professional standards in order to promote
public confidence and trust in the City and public institutions and
in a manner that merits the respect and cooperation of co-workers
and the community.

Employees shall not use insulting, abusive or offensive language or
actions toward the public or co-workers. Ethnic or sexist jokes,
slurs and other comments or actions that might embarrass or offend
others are prohibited. Employees shall not harass others by
making sexual advances or by creating an intimidating or offensive
working environment or by making false accusations regarding
such conduct. Display of visual materials that may be sexually or
racially offensive is also prohibited.

Employees shall not have in their possession during assigned work
hours, including lunch periods, in any facility, vehicle or work site,
illegal drugs, alcohol, drug paraphernalia, weapons or explosives,
unless directly related to their city responsibilities. Additionally,
employees may not use any product for other than its intended
manufactured use.

Employees are responsible for notifying their immediate
supervisor in writing of a conviction, entry of a “no contest” plea
or imposition of a sentence if the infraction relates to the position
held by the employee. Misdemeanor convictions will be
considered based on job relatedness.

Equal Employment Opportunity

Employees shall comply with the provisions of Title VII of the
United States Civil Rights Act of 1964, as amended, the State of
New Mexico Human Rights Act, as amended, the City of
Albuquerque Human Rights Ordinance and the City of
Albuquerque Affirmative Action Plan. While not all inclusive,
these laws and the Affirmative Action Plan legitimize the concept
of merit, qualifications and performance in selection and career
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advancement and prohibit discrimination on the basis of race,
color, religion, sex, national origin or ancestry, age, physical or
mental disability and Vietnam Era or disabled veteran status,
sexual orientation and medical condition.

301.5 Violence in the Workplace

Workplace violence by employees is prohibited. Violent behavior
directed toward a City employee by a member of the general
public shall not be tolerated.

Prohibited workplace behavior includes intimidation, verbal
threats, physical assault, vandalism, arson, sabotage, the
unauthorized display, possession or use of weapons in the
workplace, jokes or comments regarding violent acts which are
reasonably perceived to be a threat, or any other behavior
reasonably perceived to be a threat of imminent harm against an
employee or member of the general public.

An employee who witnesses or is the subject of prohibited
behaviors must report the incident to their immediate supervisor
unless the supervisor is the one exhibiting the prohibited behavior,
in which case the employee shall report the behavior to the next
highest person within the organization.

A supervisor receiving the complaint must conduct an
investigation of the incident and initiate appropriate action to
eliminate the prohibited behavior. The supervisor shall prepare a
written response to the employee reporting the incident. This
response shall include an acknowledgment of the employee’s
complaint, a description of the investigation conducted, and the
action that was initiated to eliminate the prohibited behavior.

Employees engaging in any prohibited behavior may be subject to
mandatory referral for psychological/psychiatric evaluation,
counseling or mediation, arrest and prosecution, and/or
disciplinary action up to and including termination from City
employment. Refer to applicable Administrative Instructions for
further guidance.

301.6 Report of Abuse (March 5, 2005)

During the course of business, employees may become aware of
instances of abuse of equipment, facilities, programs, city driving
privileges, or other areas of official City business. As employees
become aware of these instances, they are to report these events to
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301.8
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their immediate supervisor or directly to their department director.
If an employee fails to report such events and it is determined
later through an investigation that an employee had knowledge of
the situation, the employee may be subject to disciplinary action
up to and including termination.

Weapons

It is strictly prohibited for any employee, other than sworn law
enforcement officers, to possess firearms (including handguns,
regardless of any authorized permit); explosives or dangerous
weapons on City premises, in City property or at City sponsored
events. City premises include worksites and vehicles (owned,
rented or leased), parking garages and parking lots.

The City may conduct searches when there is a reason to believe
that a person is in possession of a firearm including handguns,
(regardless of any authorized permit), explosives or any other
weapon, device, instrument or substance, which in the manner it is
used or intended to be used, is capable of producing death or
serious bodily injury.

Any violation of this policy, including a refusal to consent to a
search, will subject an employee to disciplinary action up to and
including termination of employment.

Safety (March 5, 2005)

Employees are responsible for performing assigned duties in the
safest possible manner, using all available safety measures and
devices to prevent injury to themselves, coworkers or the general
public and to report unsafe equipment, materials, or conditions to
their supervisor and the Risk Management Division.

Because human dignity and the personal safety of each employee
are of utmost importance, dangerous practical jokes, horseplay,
and roughhouse activities are prohibited in the workplace.

False Statements/Fraud

No employee shall willfully make any false statement, certificate,
mark, rating or report in regard to any test, certification,
appointment or investigation, or in any manner commit any fraud,
conceal any wrongdoing or knowingly withhold information about
wrongdoing in connection with employment with the City or in
connection with the work-related conduct of any City employee.
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301.10 Bribery, Gifts and Donations

No individual seeking appointment to, or promotion in the service

of the City shall, either directly or indirectly, give, render or pay
any money, service or other valuable thing to any person for, or on
account of, or in connection with, a test, appointment, proposed
appointment, promotion or any personnel action. Payments to
licensed employment agencies are exempted.

No reward, favor, gift, or other form of payment in addition to
regular compensation and employee benefits shall be received by
any employee for the performance or nonperformance of their
duties from any vendor, contractor, individual or firm doing
business with the City or who can reasonably anticipate doing
business with the City in the future, or from any other source
having or proposing to have any relationship with the City of
Albuquerque.

Nothing in this section shall be construed to prohibit an occasional,
nonpecuniary gift, insignificant in value; an award publicly
presented in recognition of public service, participation in
community events, acts of heroism or for solving of crimes; nor
does it apply to a commercially reasonable loan made in the
ordinary course of business by an institution authorized by the laws
of the State to engage in the business of making loans.

301.11 City Funds

Employees are personally accountable for City money over which
they have possession or control. All employees who are in control
of City funds must maintain accurate and current records of all
such funds. Employees must comply with all policies, practices,
and procedures promulgated by the Department of Finance and
Administrative Services and approved by the Chief Administrative
Officer and in accordance with Generally Accepted Accounting
Principles regarding the receipt, recording and disbursement of
public monies.

301.12 City Property

Employees are responsible for preventing loss, damage, abuse,
misuse or theft of City property or property entrusted to the City
including, but not limited to: artifacts, vehicles, equipment, tools,
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supplies and City records. All City property should be used only

for City business. City property may not be used for personal gain
or profit.

Office furniture, fixtures, vehicles and equipment including lockers
and storage units are the property of the City or contain property of
the City. The City has the right of access to such items at any time
as determined necessary by the supervisor.

301.13 City Records and Accounting

All City records, including reports, vouchers, requisitions, payroll
and personnel records must be prepared factually and accurately.
It is the personal obligation of the employee completing such
records as well as the supervisor to ensure that such records are
accurate and comply with federal, state, and City record-keeping
and accounting requirements.

301.14 Telephone Usage

City telephones are for official business use only and will be used
in a professional manner. Abusive, threatening or obscene phone
calls are strictly prohibited. Use of City telephones for personal
calls during office hours is discouraged. A supervisor may permit
the employee to make occasional calls if they do not interfere with
the work duties and responsibilities of the employee, departmental
operations, performance or services to the public.

Personal use of City telephones for toll or long distance calls is
strictly prohibited unless the call is charged to the employee’s
personal credit card or home telephone.  Employees are
responsible for ensuring that toll or long distance calls made for

legitimate business purposes are appropriately and accurately
documented.

301.15 Automated Systems

All automated systems, including electronic mail; Internet usage,
software and hardware are for official City business. All users will
conduct themselves in a legal, professional and ethical manner. All
automated systems are valuable and must be protected from
misappropriation, abuse, misuse, theft, fraud, loss and
unauthorized use or disposal. Misappropriation of computer time,
hardware or software includes, but is not limited to, using a
computer to create or run unauthorized jobs, operating a computer
in an unauthorized mode or intentionally causing any kind of
operational malfunction or failure.
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Employees are required to terminate processing from their
terminals/PCs using standard log-off procedures when not in use to
prevent unauthorized use of such equipment. Employees are
required to report violations or suspected violations to their
department director or, if the computer is under the control of the
Information Systems Division (ISD), to the Chief Information
Officer.

Employees shall not use City computer time, hardware or software
for any personal gain or profit. Employees are required to comply
with all policies, practices, and procedures promulgated by the
Department of Finance and Administrative Services and approved
by the Chief Administrative Officer regarding the use and security
of automated systems.

As used in this section, automated system and/or computer shall
mean the City’s mainframe computer and peripheral equipment,
any terminal or desktop computer, which communicates with a
computer, network or mainframe and any standalone personal
computers.

301.16 Privileged Information

Employees shall protect privileged information to which they have
access in the course of their official duties. Employees or former
employees shall not disclose or use confidential information
acquired through their employment with the City for the
employees or another’s personal gain or profit.

301.17 Supervision of Emplovyees (March 5, 2005)

Employees with supervisory duties or responsibilities shall, in all
instances, ensure that all supervisory actions comply with the
provisions of the Merit System Ordinance, Labor-Management
Relations Ordinance, Personnel Rules and Regulations,
Administrative Instructions, City Operator’s Permit, Substance
Abuse  Policy, applicable legislation, and relevant
Jjudicial/administrative decisions.

301.18 Sales by Employees

Employees are required to direct their attention to their duties and
responsibilities during work hours. No employee shall conduct or
operate a personal business, which includes promotion, sales,
scheduling or any related activity during work hours. This
includes the sale of goods or services for profit. Employees may
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be allowed to conduct limited sales for fund raising activities
during their lunch period or breaks.

301.19 Community Activities

As private citizens, employees may participate in public affairs and
community oriented projects as a means of enhancing City

governments’ contribution to the well being and quality of life of
the citizens of Albuquerque. Employees are responsible for
complying with leave policies for activities that occur during
scheduled work hours.

301.20 Direct Deposit

All newly hired employees and reinstated employees are required
to receive all employment wages through direct deposit. An
employee may not begin work prior to complying with this
requirement.

REGULAR WORK HOURS

Employees will perform their work in a responsible manner, observing
scheduled work hours and complying with City policy governing paid and
unpaid leave of absence. Employees are further responsible for complying
with City policy concerning sick and vacation leave usage.

The department director shall specify the working time of their employees.

302.1 Lunch Periods/Breaks

302.2

Lunch periods are usually one (1) hour, and breaks, fifteen (15)
minutes, one (1) break period permitted in the first half of the day
worked and one (1) in the second half of the day worked.
Supervisors shall be responsible for scheduling and may limit
breaks if, in their opinion, continuous work is required because of
an emergency or unusual condition. An unpaid lunch break of at
least thirty (30) minutes will be provided. In the event a non-
exempt employee is required to work during their lunch period,
this time will be compensated in accordance with the Fair Labor
Standards Act (FLSA). Lunch periods and breaks may not be
accumulated and used at other times or for other purposes.

Overtime Work

As a condition of employment, employees may be required to
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City of Albuquerque Personnel Rules and Regulations
[Intreduetion] Section 300. CONDITIONS OF EMPLOYMENT

As a condition of employment, employees are required to comply with the provisions of
the City of Albuquerque Merit System Ordinance, [employee] Labor-Management
Relations Ordinance, Conflict of Interest Ordinance, Personnel Rules and Regulations,
Executive Orders and Administrative Instructions and all relevant laws, statutes,
ordinances, regulations and collective bargaining agreements [+#apphicable] governing
employment with the City of Albuquerque.

Pursuant to the Conflict of Interest Ordinance, [Z2-3-H-R:0-1974] Article 3 (R. O. 1994),
the Code of Conduct, Section 301, below, [promulgated by-the Directorof Personnel
Services-and-approved by-teh-CAO] shall further govern the conduct of employees and if
violated shall be grounds for disciplinary action including, but not limited to, termination
demotion, suspension or reprimand. [This-code of eonduct-is-notintended-to-supersede
orreplace-existing rules; regulations orcity-policies:]

Additionally, department directors may promulgate, with the review by the Human
Resources Department and approval of the Chief Administrative Officer, Codes of
Conduct, rules, regulations and standard operating procedures for employees in their
departments, which prescribe standards peculiar and appropriate to the function, and
purpose for which the department was created and exists. Departmental Codes of
Conduct shall further govern the conduct of employees and, if violated, shall be grounds
for disciplinary action including, but not limited to, termination, demotion, suspension or
reprimand.

?

301. CODE OF CONDUCT

301.1 Duty to the Public (March 5, 2005)

The City of Albuquerque is a public service institution. In carrying out their assigned
duties and responsibilities, employees must always remember their first obli gation is to
the general public’s safety and well-being. This obligation must be carried out within the
framework of federal, state and local laws.

Employees shall serve the public with respect, concern, courtesy and responsiveness,
recognizing service to the public is the reason for their employment. Telephone calls,
correspondence or other communications should be answered promptly or referred to
appropriate individuals for timely action.

It is recognized it is not always possible to fulfill all of the requests of [members-of the
general public, however, employees are required to handle all requests and inquiries

courteously, fairly, impartially, efficiently and effectively.

301.2 Professional Excellence
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Employees are encouraged to strive for personal and professional excellence as a means
of keeping current on relevant issues and administering the public’s business with
professional competence, efficiency and effectiveness.

301.3 Standards of Conduct

Employees shall in all instances maintain their conduct at the highest personal and
professional standards in order to promote public confidence and trust in the City and
public institutions and in a manner that merits the respect and cooperation of [feHow
employees] co-workers and the community.

Employees shall not use insulting, abusive or offensive language or actions toward the
public or co-workers. Ethnic or sexist jokes, slurs and other comments or actions that
might embarrass or offend others are prohibited. Employees shall not harass others by
making sexual advances or by creating an intimidating or offensive working environment
or by making false accusations regarding such conduct. Display of visual materials that
may be sexually or racially offensive is also prohibited.

%mimmsmmmwmmwwmimm
b e i Bt il validl o
previde proofeflawful preseription:

Employees shall not have in their possession during assigned work hours, including lunch
periods, in any facility, vehicle or work site, illegal drugs. alcohol. drug paraphernalia,
weapons or explosives, unless directly related to their city responsibilities. Additionally,
employees may not use any product for other than its intended manufactured use.

Employees are responsible for notifying their immediate supervisor in writing of a
conviction, entry of a “no contest” plea or imposition of a sentence if the infraction
relates to the position held by the employee. Misdemeanor convictions will be considered
based on job relatedness.

301.4 Equal Employment Opportunity

Employees shall comply with the provisions of Title VII of the United States Cjvil Rights
Act of 1964, as amended, the State of New Mexico Human Rights Act, as amended, the
City of Albuquerque Human Rights Ordinance and the City of Albuquerque Affirmative





|l
SOV O00 IO WV b W —

L LWL WL WRNNDNDNDNDDRNDRINDNDNDRN - — o s e e

Action Plan. While not all inclusive, these laws and the Affirmative Action Plan
legitimize the concept of merit, qualifications and performance in selection and career
advancement and prohibit discrimination on the basis of race, color, religion, sex,
national origin or ancestry, age, physical or mental disability and Vietnam Era or disabled
veteran status, sexual orientation and medical condition.

301.5 Violence in the Workplace

Workplace violence by employees is prohibited. Violent behavior directed toward a City
employee by a member of the general public shall not be tolerated.

Prohibited workplace behavior includes intimidation, verbal threats, physical assault,
vandalism, arson, sabotage, the unauthorized display, possession or use of weapons in the
workplace, jokes or comments regarding violent acts which are reasonably perceived to
be a threat, or any other behavior reasonably perceived to be a threat of imminent harm
against an employee or member of the general public.

An employee who witnesses or is the subject of prohibited behaviors must report the
incident to their immediate supervisor unless the supervisor is the one exhibiting the
prohibited behavior, in which case the employee shall report the behavior to the next
highest person within the organization.

A supervisor receiving the complaint must conduct an investigation of the incident and
initiate appropriate action to eliminate the prohibited behavior. The supervisor shall
prepare a written response to the employee reporting the incident. This response shall
include an acknowledgment of the employee’s complaint, a description of the
investigation conducted, and the action that was initiated to eliminate the prohibited
behavior.

Employees engaging in any prohibited behavior may be subiject to mandatory referral for
psychological/psychiatric evaluation, counseling or mediation, arrest and prosecution,
and/or disciplinary action up to and including termination from City employment. Refer
to applicable Administrative Instructions for further guidance.

301.6 Report of Abuse (March 5, 2005)

During the course of business, employees may become aware of instances of abuse of
equipment, facilities, programs. city driving privileges. or other areas of official City
business. As employees become aware of these instances, they are to report these events
to their immediate supervisor or directly to their department director. If an employee fails
to report such events and it is determined later through an investigation that an employee
had knowledge of the situation, the employee may be subiject to disciplinary action up to
and including termination.

301.7 Weapons
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It is strictly prohibited for any employee, other than sworn law enforcement officers, to
possess firearms (including handguns. regardless of any authorized permit): explosives or
dangerous weapons on City premises, in City property or at City sponsored events. City
premises include worksites and vehicles (owned, rented or leased), parking garages and

parking lots.

The City may conduct searches when there is a reason to believe that a person is in
possession of a firearm including handguns, (regardless of any authorized permit).
explosives or any other weapon, device, instrument or substance, which in the manner it
is used or intended to be used, is capable of producing death or serious bodily injury.

Any violation of this policy, including a refusal to consent to a search. will subject an
employee to disciplinary action up to and including termination of employment.

301.8 Safety (March 5, 2005)

Employees are responsible for performing assigned duties in the safest possible manner,
using all available safety measures and devices to prevent injury to themselves,
coworkers or the general public and to report unsafe equipment, materials, or conditions

to their supervisor and the Risk Management Division [these-in-responsible charge].

Because human dignity and the personal safety of each employee are of utmost
importance, dangerous practical jokes, horseplay, and roughhouse activities are

prohibited [ena-eity-property] in the workplace.

[CONELICTOFEINTEREST
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301.9 False Statements/Fraud

No employee shall willfully make any false statement, certificate, mark, rating or report
in regard to any test, certification, appointment or investigation. or in any manner commit
any fraud, conceal any wrongdoing or knowingly withhold information about
wrongdoing in connection with employment with the City or in connection with the
work-related conduct of any City employee.

301.10 Bribery, Gifts and Donations

No individual seeking appointment to, or promotion in the service of the City shall, either
directly or indirectly, give, render or pay any money, service or other valuable thing to
any person for, or on account of; or in connection with, a test, appointment, proposed
appointment, promotion or any personnel action. Payments to licensed employment
agencies are exempted.

No reward, favor, gift, or other form of payment in addition to regular compensation and
employee benefits shall be received by any employee for the performance or
nonperformance of their duties from any vendor, contractor, individual or firm doing
business with the City or who can reasonably anticipate doing business with the Cityin
the future, or from any other source having or proposing to have any relationship with the
City of Albuquergue.

Nothing in this section shall be construed to prohibit an occasional. nonpecuniary gift.
insignificant in value; an award publicly presented in recognition of public service,
participation in community events, acts of heroism or for solving of crimes; nor does it
apply to a commercially reasonable loan made in the ordinary course of business by an
institution authorized by the laws of the State to engage in the business of making loans.

301.11 City Funds

Employees are personally accountable for City money over which they have possession
or control. All employees who are in control of City funds must maintain accurate and
current records of all such funds. Employees must comply with all policies, practices, and
procedures promulgated by the [Office-of Intermal-Audit] Department of Finance and
Administrative Services and approved by the Chief Administrative Officer and in
accordance with [Gevernmental Accounting Procedures] Generally Accepted Accounting
Principles regarding the receipt, recording and disbursement of public monies.

301.12 City Property

Employees are responsible for preventing loss, damage, abuse, misuse or theft of City
property or property entrusted to the City including, but not limited to: artifacts, vehicles,
equipment, tools, supplies and City records. All City property should be used only for
City business. City property may not be used for personal [rernuneration] gain or profit.
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Office furniture, fixtures, vehicles and equipment including lockers and storage units are
the property of the City or contain property of the City. The City has the ri ght of access to
such items at any time as determined necessary by the supervisor.

301.13 City Records and Accounting

All City records, including reports, vouchers, requisitions, payroll and personnel records
must be prepared factually and accurately. It is the personal obligation of the employee
completing such records as well as the supervisor to ensure that such records are accurate
and comply with federal, state, and City record-keeping and accounting requirements.

301.14 Telephone Usage

City telephones are for official business use only and will be used in a professional
manner. Abusive, threatening or obscene phone calls are strictly prohibited. Use of City
telephones for personal calls during office hours is discouraged. A supervisor may permit

the employee to make occasional calls [may-be penmnitted by-an n-employee’s-supervisor:
Such-ealls- may-be prohibited by-an-employee’s-supervisor-if they-have the effeet of
interfering] if they do not interfere with the work duties and responsibilities of the
employee, [ they-are-disruptiveto] departmental operations, performance or [e+itthey
negatively-affeet] services to the public. [Supervisory-persennel-are subjeetto-these
provisions-through-the chain-of-command:]

Personal use of City telephones for toll or long distance calls is strictly prohibited unless
the call is charged to the employee’s personal credit card or home telephone. Employees
are responsible for ensuring that toll or long distance calls made for legitimate business
purposes are appropriately and accurately documented.

301.15 Automated Systems

All automated systems, including electronic mail; Internet usage, software and hardware
are for official City business. All users will conduct themselves in a legal, professional
and ethical manner. All automated systems are valuable and must be protected from
misappropriation, abuse, misuse, theft, fraud, loss and unauthorized use or disposal. [Use
eﬁeemp&%e—h&ﬂwme&wamm&skbe%e&y—m&a{eébamm]
Misappropriation of computer time, hardware or software includes, but is not limited to,
using a computer to create or run unauthorized jobs, operating a computer in an
unauthorized mode or intentionally causing any kind of operational malfunction or
failure.

Employees are required to terminate processing from their terminals/PCs using standard
log-off procedures when not in use to prevent unauthorized use of such [terminals]
equipment. Employees are required to report violations or suspected violations to their
department director or, if the computer is under the control of the Information Systems

Division (ISD), to the [}SD-Division-Manager] Chief Information Officer.






Pk
OOV DA W —

PSSR VS R VS IR UL RRUS B USROS RN US R US I NG I NG 2 NG T NG T NG T NG T NG T NG T NG T NG Y G U GO S

Employees shall not use City computer time, hardware or software for any personal
[rerruneration] gain or profit. Employees are required to comply with all policies,
practices, and procedures promulgated by the [Office-of Internal- Audit] Department of
Finance and Administrative Services and approved by the Chief Administrative Officer
regarding the use and security of automated systems.

As used in this section, automated system and/or computer shall mean the City’s
mainframe computer and peripheral equipment, any terminal or desktop computer, which
communicates with a computer, network or mainframe and any standalone personal

computers [er-weord-processing equipment].

301.16 Privileged Information

Employees shall protect privileged information to which they have access in the course of
their official duties. [Confidential-Information.] Employees or former employees shall
not disclose or use confidential information acquired through their employment with the
City for the employees or another’s personal gain or profit.

[PISCRETION
promote-the publie-interest:|

301.17 Supervision of Employees (March 5, 2005)

Employees with supervisory duties or responsibilities shall, in all instances, ensure that
all [persennel] supervisory actions comply with the provisions of the Merit System
Ordinance, [employee] Labor-Management Relations Ordinance, Personnel Rules and
Regulations, Administrative Instructions, City Operator’s Permit. Substance Abuse
Policy, applicable legislation, and relevant judicial/administrative decisions.

[SALES REPRESENTATIVES
mﬁmmmmmmmmim
PO : | . ivos ahall satics e Esnial
employees-on-City pr operty-during-duty hours-concerning-any product-or serviee

301.18 Sales by Emplovees

Employees are required to direct their attention to their duties and responsibilities during
work hours. No employee shall conduct or operate a personal business, which includes
promotion, sales, scheduling or any related activity during work hours. This includes the
sale of goods or services for profit. Employees may be allowed to conduct limited sales
for fund raising activities during their lunch period or breaks.
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301.19 Community Activities

As private citizens, employees [are-encouraged-to] may participate in public affairs and
community oriented projects as a means of enhancing City governments’ contribution to
the well being and quality of life of the citizens of Albuquerque. Employees are
responsible for complying with leave policies for [sueh] activities [whieh] that occur
during scheduled work hours.

301.20 Direct Deposit

All newly hired employees and reinstated employees are required to receive all
employment wages through direct deposit. An employee may not begin work prior to
complying with this requirement.

302. REGULAR WORK HOURS

Employees [are-expeeted-to] will perform their work in a responsible manner, observing
scheduled work hours and complying with City policy governing paid and unpaid leave
of absence. Employees are further responsible for complying with City policy concerning
sick and vacation leave usage.

The department director shall specify the working time of their employees.
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Published in the Albuquerque Journal on Sunday April 21, 2013

ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD NOTICE OF
HEARING AND REGULAR MEETING On June 12, 2013, at 5:30 pm, the Albuquerque-Bemnalillo
County Air Quality Control Board (Air Board) will hold a public hearing in the Vincent E. Griego
Chambers located in the basement level of the Albuquerque-Bernalillo County Government Center, One
Civic Plaza NW, Albuquerque, NM, 87102. The hearing will address: AQCB Petition No. 2013-4, to
Amend The State Boards State Implementation Plan (SIP) To Satisfy The Requirements Of The Clean Air
Act Section 128(a) - State Boards [Section 7428, U.S.C.A.]; Hereafter Referred To As The "State Boards
Sip Revision". As grounds, the Petitioner (City of Albuquerque) states the following: The Clean Air Act
(Act), Section 128(a) titled-State Boards [Section 7428, U.S.C.A.], requires each SIP to contain provisions
which ensure that: "(a) Not later than the date one year after August 7, 1977, each applicable
implementation plan shall contain requirements that: (1) any board or body which approves permits or
enforcement orders under this chapter shall have at least a majority of members who represent the public
interest and do not derive any significant portion of their income from persons subject to permits or
enforcement orders under this chapter; and (2) any potential conflicts of interest by members of such board
or body or the head of an executive agency with similar powers be adequately disclosed. A State may
adopt any requirements respecting conflicts of interest for such boards or bodies or heads of executive
agencies, or any other entities which are more stringent than the requirements of Paragraph (1) and (2), and
the Administrator shall approve any such more stringent requirements submitted as part of an
implementation plan." The New Mexico Air Quality Control Act [Section 74-2-4] authorizes Albuquerque -
Bernalillo County to locally administer and enforce the State Air Quality Control Act by providing for a
local air quality control program. Thus, State law views Albuquerque - Bernalillo County as a distinct air
quality control entity, separate from the remainder of the State of New Mexico. Therefore, each entity is
required to submit its own SIP revision in order to completely satisfy the requirements of Section 128(a) of
the Clean Air Act for the entire State of New Mexico. The EPA approved the SIP revision for Board
composition and conflict of interest disclosure requirements on 6/1/1999, effective 8/2/1999 [FR Vol. 64,
No. 104, pp. 29235-29240]. Since that time the supporting ordinances and policies have been revised.
Therefore the Air Quality Division is proposing to update the SIP to incorporate the currently effective City
of Albuquerque and County of Bernalillo County Ordinances and policies regarding board composition and
conflict of interest as it applies to the Air Board. Following the hearing, the Air Board will hold its regular
monthly meeting during which the Air Board is expected to consider adopting the proposed SIP revision.
The Air Board is the federally delegated air quality authority for Albuquerque and Bernalillo County. Local
delegation authorizes the Air Board to administer and enforce the CAA and the New Mexico Air Quality
Control Act, and to require local air pollution sources to comply with air quality standards and regulations.
Hearings and meetings of the Air Board are open to the public and all interested persons are encouraged to
participate. All persons who wish to provide non-technical testimony regarding the subject of the hearing
may do so at the hearing and will be given a reasonable opportunity to submit relevant evidence, data,
views and arguments, orally or in writing, to introduce exhibits and to examine witnesses in accordance
with the Joint Air Quality Control Board Ordinance, Section 9-5-1-6, Adoption of Regulations, Notice and
Hearing [ ROA 1994]; Bernalillo County Ordinance, Section 30-35, Adoption of Regulations, Notice and
Hearings [Ord. No. 94-5, Section 6, 2-2-94]; and 20.11.82 NMAC, Rulemaking Procedures-Air Quality
Control Board. Anyone intending to present technical testimony at this hearing is required by 20.11.82.20
NMAC and 20.11.82.16.B.(1) NMAC to file, by 5:00 pm on May 28, 2013 a written Notice Of Intent
(NOI) to testify and 15 copies, with Elizabeth Jones, Air Quality Control Board Liaison, Environmental
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Health Department, One Civic Plaza, NW, Suite 3023, Albuquerque, New Mexico 87102, or email to
ejones@cabq.gov or you may deliver your NOI to the Environmental Health Department, Suite 3023, 400
Marquette Avenue NW. The NOI shall identify the name, address, and affiliation of the person testifying. In
addition, written non-technical comments to be incorporated into the public record for the June 12, 2013
hearing should be received at the above P.O. Box, or Environmental Health Department office, by 5:00pm
on June 5, 2013. The comments shall include the name and address of the individual or organization
submitting the statement. Written comments may also be submitted electronically to nbutt@cabgq.gov and
shall include the required name and address information. Interested persons may obtain a copy of the
proposed SIP revision at the Environmental Health Department Office, or by contacting Mr. Neal Butt,
Albuquerque Environmental Health Department, P.O. Box 1293, Albuquerque, NM 87103, or by phone
768-2660, or by e-mail at nbutt@cabq.gov , or by downloading a copy from the City of Albuquerque Air
Quality Division website http://www.cabq.gov/airquality/ air-quality-control-board/ public-review-drafts
NOTICE FOR PERSON WITH DISABILITIES: If you have a disability and/or require special assistance
please call (505) 768-2601 [Voice] and special assistance will be made available to you to review any public
meeting documents, including agendas and minutes. TTY users call the New Mexico Relay at
1-800-659-8331 and special assistance will be made available to you to review any public meeting
documents, including agendas and minutes. Journal: April 21, 2013
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ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD
NOTICE OF HEARING AND REGULAR MEETING

On June 12, 2013, at 5:30 pm, the Albuquerque-Beralillo County Air Quality Control Board (Air Board) will hold
a public hearing in the Vincent E. Griego Chambers located in the basement level of the Albuquerque-Bernalillo
County Government Center, One Civic Plaza NW, Albuquerque, NM, 87102.

The hearing will address: AQCB Petition No. 2013-4, to Amend The State Boards State Implementation Plan (SIP)
To Satisfy The Requirements Of The Clean Air Act Section 128(a) — State Boards [Section 7428, U.S.C.A.];
Hereafter Referred To As The “State Boards Sip Revision”.

As grounds, the Petitioner (City of Albuquerque) states the following: The Clean Air Act (Act), Section 128(a)
titled—State Boards [Section 7428, U.S.C.A.], requires each SIP to contain provisions which ensure that:

“(a) Not later than the date one year after August 7, 1977, each applicable implementation plan shall contain
requirements that: (1) any board or body which approves permits or enforcement orders under this chapter shall
have at least a majority of members who represent the public interest and do not derive any significant portion of
their income from persons subject to permits or enforcement orders under this chapter; and (2) any potential
conflicts of interest by members of such board or body or the head of an executive agency with similar powers be
adequately disclosed. A State may adopt any requirements respecting conflicts of interest for such boards or bodies
or heads of executive agencies, or any other entities which are more stringent than the requirements of Paragraph (1)
and (2), and the Administrator shall approve any such more stringent requirements submitted as part of an
implementation plan.”

The New Mexico Air Quality Control Act [Section 74 2—4] authorizes Albuquerque - Bernalillo County to locally
administer and enforce the State Air Quality Control Act by providing for a local air quality control program. Thus,
State law views Albuquerque - Bernalillo County as a distinct air quality control entity, separate from the remainder
of the State of New Mexico. Therefore, each entity is required to submit its own SIP revision in order to completely
satisfy the requirements of Section 128(a) of the Clean Air Act for the entire State of New Mexico.

The EPA approved the SIP revision for Board composition and conflict of interest disclosure requirements on
6/1/1999, effective 8/2/1999 [FR Vol. 64, No. 104, pp. 29235-29240]. Since that time the supporting ordinances
and policies have been revised. Therefore the Air Quality Division is proposing to update the SIP to incorporate the
currently effective City of Albuquerque and County of Bernalillo County Ordinances and policies regarding board
composition and conflict of interest as it applies to the Air Board.

Following the hearing, the Air Board will hold its regular monthly meeting during which the Air Board is expected
to consider adopting the proposed SIP revision.

The Air Board is the federally delegated air quality authority for Albuquerque and Bernalillo County. Local
delegation authorizes the Air Board to administer and enforce the CAA and the New Mexico Air Quality Control
Act, and to require local air pollution sources to comply with air quality standards and regulations.

Hearings and meetings of the Air Board are open to the public and all interested persons are encouraged to
participate. All persons who wish to provide non-technical testimony regarding the subject of the hearing may do so
at the hearing and will be given a reasonable opportunity to submit relevant evidence, data, views and arguments,
orally or in writing, to introduce exhibits and to examine witnesses in accordance with the Joint Air Quality Control
Board Ordinance, Section 9-5-1-6, Adoption of Regulations, Notice and Hearing [ ROA 1994]; Bemalillo County
Ordinance, Section 30-35, Adoption of Regulations, Notice and Hearings [Ord. No. 94-5, Section 6, 2-2-94]; and
20.11.82 NMAC, Rulemaking Procedures—Air Quality Control Board.

Anyone intending to present technical testimony at this hearing is required by 20.11.82.20 NMAC and
20.11.82.16.B.(1) NMAC to file, by 5:00 pm on May 28, 2013 a written Notice Of Intent (NOI) to testify and 15
copies, with Elizabeth Jones, Air Quality Control Board Liaison, Environmental Health Department, One Civic
Plaza, NW, Suite 3023, Albuquerque, New Mexico 87102, or email to ejones(@cabg.gov or you may deliver your
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NOI to the Environmental Health Department, Suite 3023, 400 Marquette Avenue NW. The NOI shall identify the
name, address, and affiliation of the person testifying.

In addition, written non-technical comments to be incorporated into the public record for the June 12, 2013 hearing
should be received at the above P.O. Box, or Environmental Health Department office, by 5:00pm on June 5, 2013.
The comments shall include the name and address of the individual or organization submitting the statement.

Written comments may also be submitted electronically to nbutt(@cabg.gov and shall include the required name and
address information.

Interested persons may obtain a copy of the proposed SIP revision at the Environmental Health Department Office,
or by contacting Mr. Neal Butt, Albuquerque Environmental Health Department, P.O. Box 1293, Albuquerque, NM
87103, or by phone 768-2660, or by e-mail at nbutt(@cabg.gov , or by downloading a copy from the City of
Albuquerque Air Quality Division website http://www.cabg.gov/airquality/air-quality-control-board/public-review-
drafts

NOTICE FOR PERSON WITH DISABILITIES: Ifyou have a disability and/or require special assistance please
call (505) 768-2601 [Voice] and special assistance will be made available to you to review any public meeting
documents, including agendas and minutes. TTY users call the New Mexico Relay at 1-800-659-8331 and special
assistance will be made available to you to review any public meeting documents, including agendas and minutes.
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Butt, Neal T.

From: City of Albuguerque-Air Quality Division [ejones@cabg.gov]

Sent:  Monday, April 22, 2013 10:25 AM

To: Butt, Neal T.

Subject: Notice of Hearing and Meeting - Proposal to Amend State Boards SIP

% City of
Albuguerque

Notice of Hearing and Meeting - Proposal
to Amend The State Boards State
Implementation Plan (SIP) To Satisfy The
Requirements Of the Clean Air Act Section
128(a) - State Boards [Section 7428,
U.S.C.A.]; Hereafter Referred To As The
"State Boards SIP Revision"

ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY
CONTROL BOARD
NOTICE OF HEARING AND REGULAR MEETING

On June 12, 2013, at 5:30 pm, the Albuquerque-Bermalillo
County Air Quality Control Board (Air Board) will hold a
public hearing in the Vincent E. Griego Chambers located in the
basement level of the Albuquerque-Bemalillo County
Government Center, One Civic Plaza NW, Albuquerque, NM,
87102.

The hearing will address: AQCB Petition No. 2013-4, to Amend
The State Boards State Implementation Plan (SIP) To Satisfy
The Requirements Of The Clean Air Act Section 128(a) - State
Boards [Section 7428, U.S.C.A.]; Hereafter Referred To As The
"State Boards Sip Revision".

As grounds, the Petitioner (City of Albuquerque) states the
following: The Clean Air Act (Act), Section 128(a) titled-State
Boards [Section 7428, U.S.C.A.], requires each SIP to contain
provisions which ensure that: '

"(a) Not later than the date one year after August 7, 1977, each

5/3/2013
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applicable implementation plan shall contain requirements that:
(1) any board or body which approves permits or enforcement
orders under this chapter shall have at least a majority of
members who represent the public interest and do not derive any
significant portion of their income from persons subject to
permits or enforcement orders under this chapter; and (2) any
potential conflicts of interest by members of such board or body
or the head of an executive agency with similar powers be
adequately disclosed. A State may adopt any requirements
respecting conflicts of interest for such boards or bodies or
heads of executive agencies, or any other entities which are
more stringent than the requirements of Paragraph (1) and (2),
and the Administrator shall approve any such more stringent
requirements submitted as part of an implementation plan.”

The New Mexico Air Quality Control Act [Section 74-2-4]
authorizes Albuquerque - Bernalillo County to locally
administer and enforce the State Air Quality Control Act by
providing for a local air quality control program. Thus, State
law views Albuquerque - Bernalillo County as a distinct air
quality control entity, separate from the remainder of the State
of New Mexico. Therefore, each entity is required to submit its
own SIP revision in order to completely satisfy the requirements
of Section 128(a) of the Clean Air Act for the entire State of
New Mexico.

The EPA approved the SIP revision for Board composition and
conflict of interest disclosure requirements on 6/1/1999,
effective 8/2/1999 [FR Vol. 64, No. 104, pp. 29235-29240].
Since that time the supporting ordinances and policies have
been revised. Therefore the Air Quality Division is proposing to
update the SIP to incorporate the currently effective City of
Albuquerque and County of Bernalillo County Ordinances and
policies regarding board composition and conflict of interest as
it applies to the Air Board.

Following the hearing, the Air Board will hold its regular
monthly meeting during which the Air Board is expected to
consider adopting the proposed SIP revision.

The Air Board is the federally delegated air quality authority for
Albuquerque and Bernalillo County. Local delegation
authorizes the Air Board to administer and enforce the CAA and
the New Mexico Air Quality Control Act, and to require local
air pollution sources to comply with air quality standards and
regulations.

Hearings and meetings of the Air Board are open to the public

and all interested persons are encouraged to participate. All
persons who wish to provide non-technical testimony regarding

5/3/2013
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the subject of the hearing may do so at the hearing and will be
given a reasonable opportunity to submit relevant evidence,
data, views and arguments, orally or in writing, to introduce
exhibits and to examine witnesses in accordance with the Joint
Air Quality Control Board Ordinance, Section 9-5-1-6,
Adoption of Regulations, Notice and Hearing [ ROA 1994];
Bernalillo County Ordinance, Section 30-35, Adoption of
Regulations, Notice and Hearings [Ord. No. 94-5, Section 6, 2-
2-94]; and 20.11.82 NMAC, Rulemaking Procedures-Air
Quality Control Board.

Anyone intending to present technical testimony at this hearing
is required by 20.11.82.20 NMAC and 20.11.82.16.B.(1)
NMAC to file, by 5:00 pm on May 28, 2013 a written Notice Of
Intent (NOI) to testify and 15 copies, with Elizabeth Jones, Air
Quality Control Board Liaison, Environmental Health
Department, One Civic Plaza, NW, Suite 3023, Albuquerque,
New Mexico 87102, or email to ejones@cabq.gov or you may
deliver your NOI to the Environmental Health Department,
Suite 3023, 400 Marquette Avenue NW. The NOI shall identify
the name, address, and affiliation of the person testifying.

In addition, written non-technical comments to be incorporated
into the public record for the June 12, 2013 hearing should be
received at the above P.O. Box, or Environmental Health
Department office, by 5:00pm on June 5, 2013. The comments
shall include the name and address of the individual or
organization submitting the statement. Written comments may
also be submitted electronically to nbutt@cabq.gov and shall
include the required name and address information.

Interested persons may obtain a copy of the proposed SIP
revision at the Environmental Health Department Office, or by
contacting Mr. Neal Butt, Albuquerque Environmental Health
Department, P.O. Box 1293, Albuquerque, NM 87103, or by
phone 768-2660, or by e-mail at nbutt@cabq.gov , or by
downloading a copy from the City of Albuquerque Air Quality
Division website
http://www.cabq.gov/airquality/air-quality-control-board/public-
review-drafts

NOTICE FOR PERSON WITH DISABILITIES: If you have a
disability and/or require special assistance please call (505) 768-
2601 [Voice] and special assistance will be made available to
you to review any public meeting documents, including agendas
and minutes. TTY users call the New Mexico Relay at 1-800-
659-8331 and special assistance will be made available to you to
review any public meeting documents, including agendas and
minutes.
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Butt, Neal T. g 13
From: Butt, Neal T. g

Sent: Thursday, February 28, 2013 10:00 AM

To: 'Walser, John'; Donaldson, Guy

Cc: Nieto, Margaret ; Jones, Elizabeth A.

Subject: RE: EPA Review Draft State Board SIP revision

Follow Up Flag: Follow up
Flag Status: Purple

Tracking: Recipient Read
'Walser, John'
Donaldson, Guy
Nieto, Margaret
Jones, Elizabeth A. Read: 2/28/2013 10:54 AM

John,

Thank you for your call yesterday, I look forward to speaking with you and Guy this morning.
Thank you and Guy for your review of our proposed State Boards SIP revision. To address your
comment regarding the need for further explanation of what has been changed since EPA’s June
1, 1999 approval, and what is now proposed to be included into the NM SIP; I have manually
created ‘redline strikeout’ versions of each ordinance/policy proposed to be placed into the SIP,
which are marked “AQD Exhibit 2¢” through “AQD Exhibit 11¢”. The ordinances/policies that
were cited in the Federal Register approval are marked “AQD Exhibit 2a” through “AQD
Exhibit 11a”, and the ordinances/policies that are currently in effect are marked “AQD Exhibit
2b” through “AQD Exhibit 11b”.

In terms of cross-referencing each ordinance/policy to the Clean Air Act, I do not know if I know
how to tie each one the CAA. In general, the CAA references that I think are germane to the
State Board SIP are:

Section 7428(a)(2), U.S.C.A. (1) The Board must have a majority of its members who represent
the public interest, and (2) Conflicts of interest shall be adequately disclosed by any Board
member or agency director.

§ 110(2)(2)(C) include a program to provide for enforcement of the measures in § 110(a)(2)(4),
and regulation of the modification and construction of any stationary source within the areas
covered by the plan as necessary to assure that NAAQS are achieved, including a permit
program as required in Parts C and D of this Subchapter.

§ 110(2)(2)E)() Provide:

(i) necessary assurances that the State (or, except where the administrator deems inappropriate,
the general purpose local government or governments, or a regional agency designated by the
State or general purpose local governments for such purpose) will have adequate personnel,
funding, and authority under State (and, as appropriate, local) law to carry out such
implementation plan (and is not prohibited by any provision of Federal or State law from
carrying out such implementation plan or portion thereof),

§ 110(a)(2)(E)(ii) (ii) requirements that the State comply with the requirements respecting
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State boards under CAA Section 128 [Section 7428 of this Title], and

§ 110(a)(2)(E)(iii) (iii) necessary assurances that, where the State has relied on a local or regional
government, agency, or instrumentality for the implementation of any plan provision, the State has
responsibility for ensuring adequate implementation of such plan provision.

I can provide this summary in my testimony which will also be included in my NOI. If you would like a
more specific cross-walk from each ordinance/policy to the specific CAA citation, then I will need some
help from you on that.

I have attached the URL link to the aforementioned exhibits, and you should have already received a
listserve notice with a link to the Petition and PRD.

Regards,

http://www.cabg.gov/airguality/air-quality-control-
board/documents/StateBoardsSIPOrdinance PolicyExhibitPackage.pdf

Heat

“Aprés moi le déluge”
(‘after me, the flood")
King Louis XV

From: Walser, John [mailto:Walser.John@epa.gov]
Sent: Wednesday, February 20, 2013 9:23 AM

To: Butt, Neal T.; Nieto, Margaret

Cc: Donaldson, Guy )
Subject: Re: EPA Review Draft State Board SIP revision

Hello Neal,

Hope all is well. As we discussed on our call on February 6th, thank you for submitting the proposed revisions to
the State Board SIP and exhibits for our review.

My recommendation is that the proposed submittal needs to more fully explain what is being revised since our
SIP-approvals in 1999. It is not clear to me what exactly is being proposed as a SIP revision since our 1999
approvals. It would be helpful if you could clearly state what has been amended or revised and cross-reference
that specific exhibit or ordinance to the appropriate Clean Air Act Section 110{a)(2) citation. For example,
Bernalillo County Ordinance 94-5 {amended and re-codified Ordinance 88-45) provides the AQD with authority
to enforce permitting provisions etc. and cross-reference that with CAA Section 110{a){(2){C). It is also possible
some of what you have proposed as a SIP revision in not actually needed.
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[ think it would be helpful if we had a call to further discuss this some time before you re-propose. Let's
schedule a call after you have had time to review. Guy and | are happy to speak with you regarding this.

Meanwhile, please call me if you have any questions or need further clarification. Thanks again Neal!
John

Mr. John Walser

Air Planning Section

U.S. EPA Region 6, 6PD-L
1445 Ross Ave., Suite 700
Dallas, TX 75202-2733
walser.john@epa.gov
214-665-7128
214-665-6762 fax

5/3/2013
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Direct Testimony - State Boards SIP Revision

Slide 1

Caption

Thank you, Mr. Hearing Officer, Madam Chair, and members of the Board. My name is
Neal Butt. I am an Environmental Health Scientist with the Air Quality Division, Control
Strategies Section. I am here,

IN THE MATTER OF THE PETITION TO AMEND THE STATE BOARDS
STATE IMPLEMENTATION PLAN (SIP) TO SATISFY THE REQUIREMENTS

OF THE CLEAN AIR ACT Section 128(a) — State Boards [§7428, U.S.C.A.];
HEREAFTER REFERRED TO AS THE “STATE BOARDS SIP REVISION”

AQCB Petition No. 2013-4

SLIDE 2

Reasons for Proposed State Boards SIP Revision

The Clean Air Act (Act), Section 128(a) titled—State Boards [§7428, U.S.C.A.],
requires each SIP to contain provisions which ensure that: (1) any board or body which
approves permits or enforcement orders under the Act shall have at least a majority of
members who represent the public interest and do not derive any significant portion of
their income from persons subject to permits or enforcement orders under the Act, and
(2) any potential conflicts of interest by members of such board or body, or the head of an

executive agency with similar powers, be adequately disclosed.

g AQD EXHIBIT

14






SLIDE 3

Reasons for Proposed State Boards SIP Revision

The New Mexico Air Quality Control Act [Section 74—2—4] authorizes
Albuquerque - Bernalillo County to locally administer and enforce the State Air Quality
Control Act by providing for a local air quality control program. Thus, State law views
Albuquerque - Bernalillo County as a distinct air quality control entity, separate from the
remainder of the State of New Mexico. Therefore, each entity is required to submit its
own SIP revision in order to completely satisfy the requirements of Section 128(a) of the

Clean Air Act for the entire State of New Mexico.

SLIDE 4

The EPA published its approval of the SIP revision for Board composition and
conflict of interest disclosure requirements in the Federal Register [FR Vol. 64, No. 104,
pp- 29235-29240] on 6/1/1999, which became effective 8/2/1999, as shown in AQD
Exhibit # 16. Since that time the supporting charter provisions and ordinances have been
revised. Consequently the Air Quality Division is proposing to update the SIP to
incorporate the currently effective City of Albuquerque and County of Bernalillo County
Ordinances and policies regarding board composition and conflict of interest as it applies
to the Albuquerque - Bernalillo County Air Quality Control Board (Air Board). The
matrix attached to the proposed SIP, lists these SIP-approved ordinances and their
corresponding ordinances and policies that are currently effective, and are proposed to be

incorporated into the SIP. Each ordinance that is included in the most recently approved





SIP is cited in this matrix and is also included as an exhibit marked AQD Exhibit Number
2a through 11a, Each ordinance that is currently effective but not in the SIP, and is
proposed to be included in the SIP, is shown as AQD Exhibit Number 2b through 11b,,.
To illustrate the changes made between then and now, I have manually created a ‘redline

strikeout’ version of each ordinance, shown as AQD Exhibit Number 2c¢ through 11c.

SLIDE 5

This hearing has been legally noticed as shown by AQD Exhibits 12a, 12b, and 12c.
There have not been any negative comments received regarding this proposal. EPA’s
comments and AQD’s response are shown as AQD Ex. # 13. EPA requested clarification
of how the ordinances and policies have changed since 1999. In response to this, I

created the ‘redline strikeout’ versions shown as AQD Ex. # 2c through 11c.

Therefore, the Environmental Health Department of the City of Albuquerque, by
and through the Air Quality Division, respectfully asks the Albuquerque-Bernalillo
County Air Quality Control Board to adopt the proposed “State Boards SIP” as shown in
AQD Ex. # 1a, as amended by Staff Proposed Floor Amendments shown as AQD Exhibit
# 15; and submit the SIP to EPA as a proposed revision to the New Mexico State

Implementation Plan for Air Quality (SIP).

SLIDE 6

QUESTIONS





That concludes my testimony, and I request that exhibits 1, 1a, 2a, 2b, 2c, 3a, 3b, 3c, 4a,
4b, 4c, 5a, 5b, 5¢, 6a, 6b, 6¢, 7a, 7b, 7c, 8a, 8b, 8c, 9a, 9b, 9c, 10a, 10b, 10c, 11a, 11D,
11c, 12a, 12b, 12¢, 13, 14, 15 and 16 be moved into the record {“so moved”}, and I stand

for questions
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AQD Exhibit # 15 Staff Proposed Floor Amendments (shown in red font) % 15
g

STATE BOARDS STATE IMPLEMENTATION PLAN REVISION

TO SATISFY THE REQUIREMENTS OF THE CLEAN AIR ACT
Section 128(a) — State Boards [§7428, U.S.C.A ]

CITY OF ALBUQUERQUE-BERNALILLO COUNTY
NEW MEXICO

Public Review Draf

February 26,2013

City of Albuquerque Environmental Health Department
Air Quality Division
Control Strategies Section

Reviewed and Approved after Public Hearing by:
Albuquerque-Bernalillo County
Air Quality Control Board (AQCB)

On

Meonth-Day.Year June 12, 2013

M0 20000X Dona Upson, MD, AQCB Chair
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STATE IMPLEMENTATION PLAN (SIP) NARRATIVE STATEMENT
REGARDING “STATE BOARDS” AS IT PERTAINS TO ALBUQUERQUE /
BERNALILLO COUNTY AIR QUALITY CONTROL BOARD (AIR BOARD)

Purpose

The most recent SIP revision to incorporate the City of Albuquerque and County
of Bernalillo Ordinances regarding governing Air Board composition and conflict of
interest was submitted in response to an-ERA-SIP-eall-on a July 19, 1989 "SIP call’ letter
from EPA to the Governor of New Mexico, “requiring a cure to identified SIP
deficiencies concemning State Boards”. The EPA had found that the SIP was
“substantially inadequate to meet the requirements of Section 128 of the Clean Air Act
Amendments of 1977 (CAA), entitled ‘State Boards’”. EPA stated that: “neither the
New Mexico Conflict of Interest Act nor the New Mexico Environmental Improvement
Act appear to prohibit appointment of a majority of board members who already have a
significant portion of income derived from persons subject to permits or enforcement
orders prior to appointment (required in Paragraph (a)(1) of Section 128 of the CAA”.
This-was-done-in-order Therefore, SIP revisions were submitted to demonstrate that
appointment of members to the Air Board satisfied the requirements of Section
7428(a)(2), U.S.C.A.

After a public hearing held on October 10, 1990, the Air Board adopted proposed
revisions to its portion of the SIP regarding State Boards. ‘“The revisions were submitted
by the Governor to EPA on April 20 and July 16, 1990, for the State portion, and on
November 16, 1990, for the Albuguerque/Bernalillo County portion. Supplemental
information was submitted for Albuquerque/Bernalillo County on December 18, 1990,
October 21, 1991, and November 22, 1991. These revisions corrected deficiencies for
the New Mexico Environmental Improvement Board (NMEIB) and the
Albugquergque/Bernalillo County Air Quality Board in order to comply with Section 128 of
the Act. The EPA approval of these New Mexico SIP revisions make the revisions
federally enforceable. Subsequent correspondence in February and March 1993
addressed eligibility for ‘‘public interest’’ Board member positions.”

The EPA approved the-SIP-revisionfor these SIP revisions, including Board
composition and conflict of interest disclosure requirements, on 6/1/1999, effective
8/2/1999 [FR Vol. 64, No. 104, pp. 29235-29240]. Since that time the supporting
ordinances and policies have been revised. Therefore the Air Quality Division is
proposing to update the SIP to incorporate the latest City of Albuquerque and Bernalillo
County Ordinances and policies regarding board composition and conflict of interest as it
applies to the Air Board. A matrix is attached which outlines these SIP-approved
ordinances and policies and their corresponding ordinances and policies that are currently
effective, and are proposed to be incorporated into the SIP.

Introduction
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The original SIP for New Mexico, dated January 1972, briefly alluded to a local
program in Bernalillo County. However, the initial enabling ordinances were not
included with the plan. With the authorization of the CAA of 1977, Section 128
contained specific requirements for all State Boards and applied also to the local Board.
Specifically, the United States Code. Title 42, The Public Health and Welfare, Chapter
85, Air Pollution Prevention and Control, Section 7428, State Boards, states that:

(a) _ “Not later than the date one year after August 7. 1977, each applicable
implementation plan shall contain requirements that:

(1) any board or body which approves permits or enforcement orders under this
chapter shall have at least a majority of members who represent the public interest and do
not derive any significant portion of their income from persons subject to permits or
enforcement orders under this chapter: and

(2) _ any potential conflicts of interest by members of such board or body or the
head of an executive agency with similar powers be adequately disclosed.

A State may adopt any requirements respecting conflicts of interest for such
boards or bodies or heads of executive agencies, or any other entities which are more
stringent than the requirements of Paragraph (1) and (2)., and the Administrator shall
approve any such more stringent requirements submitted as part of an implementation
plan.”

Necessary amendments were made to the ordinances pertaining to the local Board so that
they would comply with the CAA. Theserequirements-ray-be-summarized-asfolows:
Che-Board-must-have-a-majorty-ofits-membe ho-represent-the publicinterestand

]

Albuquerque - Bernalillo County Air Quality Control Board’s Membership

Even before the advent of the federal mandates for clean air plans and controls,
the City and County had already established by local ordinances a joint board known as
the Metropolitan Environmental Health Advisory Board (MEHAB). Its members
consisted of seven volunteers, with four appointed by the City and three appointed by the
County. With-the-enactment-ofthe 1970-amendmentsto-the-CAA In 1967, the State of
New Mexico adopted the Air Quality Control Act (Act) to control air pollution statewide.

In deference to the local program already in operation under MEHAB, the Act
permitted Albuquerque and Bernalillo County to “provide for the local administration
and enforcement of the Air Quality Control Act”. Axnd As sueh a result, in 1967, the
local governments established adopted additional ordinances, ereating both of which
were entitled “Joint Air Quality Control Board Ordinance” (“Joint Ordinances™). The
Joint Ordinances accepted delegated authority from the state and created the
“Albuquerque - Bernalillo County Joint Air Quality Control Board” the-AirBeasd to
carry out this mission.
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For membership of the Air Board, the isitial Joint ordinances simply stated that
the MEHAB board would constitute the Air Board. Thus, it was only necessary to amend
the requirements governing the MEHAB members in order to have an Air Board that met
the mandate of the CAA. Both City and County MEHAB Ordinances were modified to
add the following language:

“At least a majority of the membership of the Board shall be individuals who

represent the public interest and meet the requirements of state and federal

guidelines set forth in the New Mexico Air Quality Control Act, §74-2-1, et.
seq.,~. as amended NMSA 1978, and the federal Clean Air Act, 42 U.S.C.A.

§7401, et. seq., ~. as amended .... “ With the inclusion of this in the ordinances,

the “majority makeup” mandate of the federal Act was satisfied.

Conflict of Interest

The City and County addressed this issue at the inception of the MEHAB. In
their respective ordinances, a section was included as follows:

“Conflict of Interest
Any Board member having a pecuniary interest in matters before the Board must
disqualify himself from discussion and vote on such matters.”

Along with this, both City and County have extensive Conflict of Interest
prohibitions as described and compiled for this SIP submittal. (See attachment-A attached
matrix)

For the 1990 SIP, the City Attorney stated that the enclosures “[a]nd excerpt from
the City Charter require the disclosure of all potential conflicts of interest by members of
the Albuquerque - Bernalillo County Air Quality Control Board and meet the
requirements of the Clean Air Act, Section 7428(a)(2), U.S.C.A.”

Conclusion
The materials described and attached hereto demonstrate that the Albuquerque -

Bernalillo County Air Quality Control Board and the agency director are governed in a
manner that complies with the CAA, Section 7428(a)(2), U.S.C.A.
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activities or groups, should only be
made by ships not equipped with
INMARSAT C. Ships in this category
must provide all the required
information to the Coast Guard
watchstander.

§169.140 What information must be
included in the report?

Each ship report made to the shore-
based authority must follow the

standard reporting and
requirements listed in

BILLING CODE 4910-15-P
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Table 169.140 Requirements for ship reports

Telegraphy

Function

Information required

Name of system

System identifier

Ship reporting system WHALESNORTH or WHALES

tenths of knots

SOUTH.
A Ship The name, call sign or ship station identity, IMO number,
and flag of the vessel.
B Date and time of event | A 6-digit group giving day of month (first two digits),
hours and minutes (last four digits.
E True course A 3-digit group.
Speed in knots and A 3-digit group.

H Date, time and point of
entry into system

expressed as-

(east) or W (west); or

Entry time expressed as in (B) and entry position

(1) a 4-digit group giving latitude in degrees and minutes
suffixed with N(north) or S (south) and a 5-digit group
giving longitude in degrees and minutes suffixed with E

(2) True bearing (first 3 digits) and distance (state
distance) in nautical miles from a clearly identified
landmark (state landmark).

I Destination and
expected time of arrival

Name of port and date time group expressed as in (B).

L Route information

Intended track.

Dated: May 26, 1999.
T.H. Gilmour,

Captain, U.S. Coast Guard, Acting Assistant
Commandant for Marine Safety and
Environmental Protection.

[FR Doc. 99-13781 Filed 5-27-99; 1:33 pm]
BILLING CODE 4910-15-C

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[NM-9-1-5214a; FRL-6350-1]

Approval and Promulgation of
Implementation Plans; State of New
Mexico and County of Bernalilio, New
Mexico; State Boards

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule.

SUMMARY: This action approves the State
Implementation Plan (SIP) revisions for
Board composition and conflict of
interest disclosure requirements
submitted both by the State of New
Mexico and by Albuquerque/Bernalillo
County, NM. The SIP revisions were
submitted by the County and the State
to satisfy the Federal mandate, found in
section 128 of the Federal Clean Air Act
(the Act), and in response to a SIP call
letter to the Governor of New Mexico
dated July 19, 1989, requiring a cure to
identified SIP deficiencies concerning
State Boards.

The revisions were submitted by the
Governor to EPA on April 20 and July
16, 1990, for the State portion, and on
November 16, 1990, for the
Albuquerque/Bernalillo County portion.
Supplemental information was

submitted for Albuquerque/Bernalillo
County on December 18, 1990, October
21, 1991, and November 22, 1991. These
revisions correct deficiencies for the
New Mexico Environmental
Improvement Board (NMEIB) and the
Albuquerque/Bernalillo County Air
Quality Board in order to comply with
section 128 of the Act. The EPA
approval of these New Mexico SIP
revisions make the revisions federally
enforceable. Subsequent
correspondence in February and March
1993 addressed eligibility for “public
interest” Board member positions.

DATES: This action is effective on
August 2, 1999, without further notice,
unless EPA receives adverse comment
by July 1, 1999. If we receive such
comment, we will publish a timely
withdrawal in the Federal Register
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informing the public that this rule will
not take effect.

ADDRESSES: Written comments on this
action should be addressed to Mr.
Thomas Diggs, Chief, Air Planning
Section (6PD-L), at the EPA Region 6
Office listed below. Reference Docket
Number: File Code SIP 1-3-10; NM-90
05.

Copies of the documents relevant to
this action are available for public
inspection during normal business
hours at the following locations.
Anyone wanting to examine these
documents should make an
appointment with the appropriate office
at least two working days in advance.

Environmental Protection Agency,
Region 6, Air Planning Section (6PD-L),
Multimedia Planning and Permitting
Division, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202-2733.

New Mexico Environment
Department, Air Quality Bureau, 1190
St. Frances Drive, Room So. 2100, Santa
Fe, New Mexico 87503.

Documents which are incorporated by
reference are available for public
inspection at the Air and Radiation
Docket and Information Center,
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT: Dr.
John Crocker, P.E., of the EPA Region 6
Air Planning Section at the above
address, telephone (214) 665-7596.
SUPPLEMENTARY INFORMATION:

I. Background

The Act, section 128(a) titled—State
Boards, requires each SIP to contain
provisions which ensure that: (1) any
board or body which approves permits
or enforcement orders under the Act
shall have at least a majority of members
who represent the public interest and do
not derive any significant portion of
their income from persons subject to
permits or enforcement orders under the
Act, and (2) any potential conflicts of
interest by members of such board or
body, or the head of an executive agency
with similar powers, be adequately
disclosed.

The New Mexico Air Quality Control
Act (section 74-2-4) authorizes
Albuquerque/Bernalillo County to
locally administer and enforce the State
Air Quality Control Act by providing for
a local air quality control program.
Thus, State law views Albuquerque/
Bernalillo County and the remainder of
the State of New Mexico as distinct air
quality control entities. Therefore, each
entity is required to submit its own SIP
revision in order to completely satisfy
the requirements of section 128(a) of the
Clean Air Act for the entire State of New
Mexico.

A. SIP Call

On July 19, 1989, EPA issued a SIP
call to the Governor of New Mexico
providing formal notice of finding the
SIP to be substantially inadequate. The
SIP call required New Mexico (i.e., the
NMEIB and the joint Albuquerque/
Bernalillo County Air Quality Board) to
take curative steps to comply with
section 128 of the Act within a one-year
time period or a corrective Federal
Implemention Plan could be imposed to
remedy the deficiencies.

Specifically, the SIP call required
New Mexico to submit to EPA a
schedule for the development and
submittal of the necessary SIP revisions
to correct the SIP deficiencies, including
any necessary legislation needed to
satisfy section 128 requirements (which
would be adopted during the 1990
legislative session).

B. State Submittal
1. State Portion

In response to the July 1989 SIP call,
on October 6, 1989, the State of New
Mexico sent draft statutory changes of
the New Mexico Air Quality Control Act
(NMAQCA) to EPA for review and
comment in anticipation of a 30-day
legislative session to be held in early
1990. These proposed changes were
intended to meet the section 128(a)(1)
requirements of the Act for the NMEIB,
by removing permitting and
enforcement jurisdiction from the Board
and placing it under the purview of the
NMEID Director. This concept is
acceptable under Federal law. The EPA
provided comments on the draft
statutory changes on December 4, 1989.
In February 1990, the New Mexico State
Legislature passed House Bill 404aa
which contained language that satisfied
the requirements of section 128(a)(1) of
the Act. This bill was signed by the
Governor and became immediately
effective on February 28, 1990.

On April 20, 1990, the Governor
submitted a SIP revision to EPA
addressing the State portion of the State
Board requirements. The submittal was
a copy of enacted House Bill (H.B.)
404aa which amended the NMAQCA.
This submittal was in response to the
July 19, 1989, SIP call. House Bill 404aa
adopted changes which removed
permits and enforcement orders from
the jurisdiction of the board. In
addition, it required a majority of the
board members to represent the public
interest, and not derive any significant
portion of their income from persons
subject to (or who appear before the
board on) issues related to the Act or the
NMAQCA.

After a subsequent review of the SIP
revision submittal, EPA determined on
June 18, 1990, that the April 1990 State
submittal was incomplete and requested
a formal State submittal of the New
Mexico Conflict of Interest Act and the
NMEIB Code of Conduct. Similar
information was also required for the
City of Albuquerque/Bernalillo County
portion of the State’s submittal (e.g.,
ordinances, and any conflict of interest
applicable provisions). On July 16,
1990, the Governor formally submitted
the State’s Conflict of Interest Act and
the NMEIB Code of Conduct as an
addendum to the April 1990 submittal
to meet the section 128(a) (2)
requirements of the Act. As indicated in
EPA’s letter dated August 9, 1990, this
submittal completed the State's portion
of the section 128(a) requirements.
Under the State’s Conflict of Interest
Act, the members of the board and the
NMEID Director are required to disclose
any potential conflicts of interest. The
NMEIB Code of Conduct prescribes
standards of conduct for members of the
NMEIB for potential conflict of interest
situations. The Code is consistent with
and intended to supplement the
requirements of the State's Conflict of
Interest Act, section 10-16-1 to 10-16-
16 NMSA 1978. The EPA's earlier
review of H.B. 404aa determined that it
is acceptable under Federal law to
remove permitting and enforcement
jurisdiction from the NMEIB and to
place it under the purview of the
NMEID Director.

2. Albuquerque/Bernalillo County
Portion

The initial Governor's SIP revision
submittal for the City of Albuquerque/
Bernalillo County occurred on
November 16, 1990, via a letter to EPA
and contains a SIP narrative and
supporting attachments. It incorporates
amendments to local ordinances
correcting the criteria by which board
members are appointed and also
addresses Conflict of Interest.
Supplemental information was
submitted to EPA on December 18,
1990. The submittal included the
following documents:

a. SIP narrative statement regarding
State Boards, including three (3)
attachments as follows:

1. City and County Metropolitan
Environmental Health Advisory Board
Ordinances as amended.

2. City and County Air Quality
Control Board Ordinances.

3. The City Attorney’s compilation of
materials concerning City and County
Conflict of Interest, and Code of
Conduct.
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b. Supporting documents which are
necessary for processing and approving
this SIP submittal (e.g., proof of
September 9, 1990, legal notice of
public hearing; and public hearing
transcript of October 10, 1990).

This submittal was determined by
EPA to be incomplete on June 21, 1991,
pending a satisfactory resolution of
prior EPA comments on the draft SIP
supplement pertaining to State Boards
by the City of Albuquerque'’s, Air
Pollution Control Division. Specifically,
these comments concerned the belief
that critical legal flaws or deficiencies
may exist, with respect to State Board
requirements, in the Albuquerque/
Bernalillo County addendum SIP
revision. Supplemental information was
submitted to EPA on October 21, 1991.
A legal opinion by the Albuquerque City
Attorney dated November 22, 1991,
satisfactorily addressed EPA concerns as
expressed in the June 21, 1991 letter.
After a review of the addendum SIP
revision, supplemental information and
this legal opinion, EPA determined on
December 17, 1991, that both the State
portion and the City of Albuquerque/
Bernalillo County portion of the
Governor's submittal were complete.

II. Analysis of State Submission
A. General

The EPA has reviewed the Governor's
submittals (both portions) and
developed a Technical Support
Document (TSD). The TSD concludes
that the New Mexico Governor's SIP
revisions (both portions) meet all of the
requirements of section 128 of the Act.
This TSD is available for inspection by
interested parties during normal
business hours at the EPA Region 6
Office.

B. Public Interest Membership

The EPA received written
correspondence dated July 4, 1990, from
an interested party concerning the
eligibility for “‘public interest” Board
member positions. As indicated in a
reply letter dated Novemnber 27, 1990,
EPA interprets the New Mexico Air
Quality Control Act as follows: If a
person appears before the Board on any
matter(s), and that person is not paid for
his or her appearance(s), or if he or she
is paid, and that payment(s) is not a
significant portion of his or her income,
then that person can still qualify to be
a public interest Board member. The
EPA does not read the State statute to
preclude persons from being eligible for
public interest Board member positions
if they have ever appeared before the
Board on any matter(s). The
disqualifying link is whether that

appearance(s) was a paid one and
whether the payment, if any, was a
significant portion of one’s annual
income. The State has agreed with this
interpretation as well.

In subsequent correspondence with
the New Mexico Environment
Department (previously the NMEID)
dated March 19, 1993, EPA further
defined this issue by stating: Persons
who are designated to either represent
nonprofit environmental protection
organizations or represent municipal
and county governments, do not
represent the public interest. The
rationale behind this judgement is that
each group could potentially pursue
their own agenda and thus, would not
represent the public interest.
Specifically, professional public interest
advocates (e.g., paid representatives) do
not qualify for the "“public interest”
majority requirements. However, mere
membership in the organizations would
not be disqualifying.

In February and March 1993, the New
Mexico Legislature considered H.B. 552
which proposed to increase the size of
the Environmental Improvement Board
from five to seven members.
Specifically, the House Bill proposed
that one new member would represent
a non-profit environmental-protection
organization, and the other member
would represent municipal (and county)
governments. On March 2, 1993, EPA
provided comments on this proposed
bill and determined that it would throw
the NMEIB public interest membership
off balance, and if enacted, the language
would be unapprovable under the Act,
section 128. Likewise, the New Mexico
Environment Department analyzed this
bill and recommended not adopting the
bill on the grounds that it would expose
the NMEIB to membership composition
problems. Subsequently, the New
Mexico Legislature did not pass the
flawed H.B. 552.

C. Procedural Background

The Act requires States to observe
certain procedural requirements in
developing implementation plans for
submission to EPA. Section 110(a)(2) of
the Act provides that each
implementation plan submitted by a
State must be adopted after reasonable
notice and public hearing. See also
section 110(1) of the Act. Also, EPA
must determine whether a submittal is
complete, and therefore warrants further
EPA review and action (see section
110(k)(1) and 57 FR 13565). The EPA's
completeness criteria for SIP submittals
are set out at 40 CFR part 51, Appendix
V (1991), as amended by 56 FR 42216
(August 26, 1991). The EPA attempts to
make completeness determinations

within 60 days of receiving a
submission. However, a submittal is
deemed complete by operation of law if
a completeness determination is not
made by EPA six months after receipt of
the submission.

Regarding the State portion of the SIP
submittal (which includes New Mexico
H.B. 404aa, and New Mexico Conflict of
Interest Act) for State Boards, it is EPA’s
position that a public hearing is not
required for State legislative statutes.
The EPA views the State legislative
process as fully satisfying the
procedural requirements of 40 CFR
51.102 for adoption and submittal of SIP
revisions.

After providing adequate 30 day
public notice, Albuquerque/ Bernalillo
County held a public hearing on
October 10, 1990, to entertain public
comment on proposed revisions to its
portion of the SIP submittal regarding
State Boards. No adverse public
comments were received at the public
hearing. Following the public hearing
and consideration of minor public
comments, the SIP revision was adopted
by the Albuquerque/Bernalillo County
Air Quality Control Board on October
10, 1990. The Albuquerque/Bernalillo
County portion of the SIP revision was
then submitted by the Governor to EPA
by cover letter dated November 16,
1990. Supplemental information was
submitted on December 18, 1990,
October 21, 1991, and November 22,
1991.

The SIP revision was reviewed by
EPA to determine completeness shortly
after its submittal, in accordance with
the completeness criteria referenced
above. A letter dated December 17,
1991, was forwarded to the Governor
indicating the completeness of the
submittal and the next steps to be taken
in the review process.

III. Final Action

By this action, EPA is approving
revisions to the New Mexico SIP
regarding State Boards for both the State
of New Mexico and for Albuquerque/
Bernalillo County, NM. The SIP
revisions were submitted by the State to
satisfy the Federal mandate, found in
section 128 of the Act concerning State
Board composition and conflict of
interest provisions. The EPA has
reviewed these revisions to the New
Mexico SIP and is approving them as
submitted.

The EPA is publishing this action
without prior proposal because we view
this as a noncontroversial amendment
and anticipate no adverse comments.
However, in the “‘Proposed Rules”
section of today's Federal Register
publication, we are publishing a
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separate document that will serve as the
proposal to approve the SIP revision if
adverse comments are filed. This action
will be effective on August 2, 1999,
without further notice unless we receive
adverse comment by July 1, 1999.

If EPA receives adverse comment, we
will publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. We will
address all public comments in a
subsequent final rule based on the
proposed rule. We will not institute a
second comment period on this action.
Any parties interested in commenting
on this action must do so at this time.

If no such comments are received, the
public is advised that this action will be
effective August 2, 1999, and no further
action will be taken on the proposed
rule.

The EPA has reviewed this request for
revision of the federally-approved SIP
for conformance with the provisions of
the 1990 Clean Air Act Amendments
enacted on November 15, 1990. The
EPA has determined that this action
conforms with those requirements
regardless of the fact that the submittal
preceded the date of enactment. Nothing
in this action should be construed as
permitting or allowing or establishing a
precedent for any future request for
revision to any SIP. Each request for
revision to the SIP shall be considered
separately in light of specific technical,
economic, and environmental factors
and in relation to relevant statutory and
regulatory requirements.

IV. Administrative Requirements

A. Executive Order (E.O.) 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866, entitled
“Regulatory Planning and Review."

B. Executive Order 12875

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a State, local or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments, or EPA consults with
those governments. If EPA complies by
consulting, E.O. 12875 requires EPA to
provide to the OMB a description of the
extent of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires EPA to develop an
effective process permitting elected

officials and other representatives of
state, local, and tribal governments “'to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.”

Today's rule does not create a
mandate on State, local, or tribal
governments. The rule does not impose
any enforceable rules on any of these
entities. Accordingly, the requirements
of section 1(a) of E.O. 12875 do not
apply to this rule.

C. Executive Order 13045 .

Executive Order 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks" (62 FR 19885, April 23, 1997},
applies to any rule that EPA determines:
(1) is "economically significant” as
defined under E.O. 12866, and (2) the
environmental health or safety risk
addressed by the rule has a
disproportionate effect on children. If
the regulatory action meets-both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agemg.

The EPA interprets E.O. 13045 as
applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has
the potential to influence the regulation.
This final rule is not subject to E.O.
13045 because it approves a State
program.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, E.O. 13084 requires EPA to
provide to the OMB, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition, E.QO.
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments “'to provide

meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today's rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian Tribes.
Accordingly, the requirements of
section 3(b) of E.O. 13084 do not apply
to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 600 et seq., generally requires an
agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and small
governmental jurisdictions. This final
rule will not have a significant impact
on a substantial number of small entities
because SIP approvals under section
110 and subchapter I, part D of the Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not create any new requirements, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities.
Moreover, due to the nature of the
Federal-State relationship under the
Act, preparation of a flexibility analysis
would constitute Federal inquiry into
the economic reasonableness of state
action. The Act forbids EPA to base its
actions concerning SIPs on such
grounds. See Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.
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The EPA has determined that the
approval action promulgated does not
include a Federal mandate that may
result in estimated annual costs of $100
million or more to either State, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
approves preexisting requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller

General of the United States prior to
publication of the rule in the Federal
Register. A major rule can not take
effect until 60 days after it is published
in the Federal Register. This rule is not
a “‘major’’ rule as defined by 5 U.S.C.
804(2). This rule will be effective
August 2, 1999. '

H. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 2, 1999. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,

Hydrocarbons, Intergovernmental

relations, Lead, Nitrogen dioxide,

Ozone, Particulate matter, Reporting

and recordkeeping requirements, Sulfur

oxides, Volatile organic compounds.
Dated: April 26, 1999.

Jerry Clifford,

Acting Regional Administrator, Region 6.
Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation of part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart GG—New Mexico

2. In section 52.1620(e), the table is
amended by adding section 74-1-4 at
the beginning of the table, by revising
section 74-2-4, and by adding new
sections to the table after section 74-2-
17.

§52.1620 Identification of plan.
* * * * *
(e) * %k ok

EPA APPROVED NEW MEXICO STATUTES IN THE CURRENT NEW MEXico SIP

State ap-
State citation Title/subject prova(lj/effective EPA daa;;groval Comments
ate
NMSA 1978-~New Mexico Statutes in the New Mexico SIP

T4—1—4 e Environmental Improvement Board—Cre- 04/20/90 June 1, 1999.

ation—Organization.
Ta4-2—4 ..., Municipal or County Air Quality Control 04/20/90 June 1, 1999.

Board.

Article 16, Sections 10—16-1
through 10-16-16.
Article 16, Supplemental

New Mexico Conflict of Interest Act

New Mexico Environmental Improvement

Board Code of Conduct.

07/16/90 June 1, 1999.

07/16/90 June 1, 1999.

EPA Approved City of Albuquerque and Bernalillo County Ordinances for State Board Composition and Conflict of Interest Provisions

City of Albuquerque, Chapter 6,
Article XVII Sections 6-17-1
to 6-17-3.

Bernalillo County Commission
Ordinance 302.

Bernalillo County Commission
Ordinance 90-19.

City of Albugquerque, Chapter 6,
Article XVI Sections 6-16-1
to 6-16-15.

Bernalillo County Commission
Ordinance 88—45.

City of Albuguerque Chapter 1,
Article Xl Sections 1-12-1 to
1-12-3.

mittees.

Metropolitan Environmental Health Advi-

11/16/90 June 1, 1999.

sory Board.

Metropolitan Environmental Health Advi- 08/05/74 June 1, 1999.
sory Board.

Metropolitan Environmental Health Advi- 08/21/90 June 1, 1999 ... Amended Ordinance 302.
sory Board.

Joint Air Quality Control Board Ordi- 08/01/89 June 1, 1999.
nance.

Joint Air Quality Control Board Ordi- 12/27/88 June 1, 1999 ... Amended Ordinance 84—44.
nance.

Public Boards, Commissions and Com- 07/01/87 June 1, 1999.
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EPA APPROVED NEW MEXICO STATUTES IN THE CURRENT NEwW MEXICO SIP—Continued

State ap-
State citation Title/subject prova(liletffe?:tive EPA daa;‘)tgroval Comments
ate
City of Albuquerque Chapter 2,  Conflict of Interest .............ccooceiiiienn 07/01/85 June 1, 1999.
Article lll Sections 2-3-1 to
2-3-13.
City of Albuguerque Charter, Code of Ethics .....ccooeicicciecs 04/01/90 June 1, 1999.
Article XII.
Bernalillo County Commission Code of Ethics .......c..ccccevvininncn 02/05/85 June 1, 1999.
Ordinance 85-3.
City of Albuguerque Code of City Code of Conduct ..o 02/09/90 June 1, 1999.

Conduct.

{FR Doc. 99-13379 Filed 5-28-99; 8:45 am]
BILLING CODE 6560-50-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82

[FRL~6351-6]

RIN 2060-Al24

Protection of Stratospheric Ozone:
Incorporation of Montreal Protocol
Adjustment for a 1999 Interim

Reduction in Class |, Group VI
Controlled Substances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: With this action, EPA is
revising the accelerated phaseout
regulations that govern the production,
import, export, transformation and
destruction of substances that deplete
the ozone layer under authority of Title
VI of the Clean Air Act Amendments of
1990 (CAA or the Act). This amendment
reflects changes in U.S. obligations
under the Montreal Protocol on
Substances that Deplete the Ozone
Layer (Protocol) due to recent
adjustments by signatory countries to
this international agreement.
Specifically, this amendment
incorporates the Protocol’s 25 percent
interim reduction in the production and
consumption of class I, Group VI
controlled substances (methyl bromide)
for the 1999 control period and
subsequent control periods.

In taking this action, EPA recognizes
the recent intent of Congress in changes
to the Clean Air Act that direct EPA to
conform the U.S. phasedown schedule
of methyl bromide to the Montreal
Protocol's schedule for industrialized
nations, including required interim
reductions and specific exemptions.
EPA intends to follow this rule with
other actions to complete the process of
conforming the U.S. methyl bromide

phaseout schedule and specific
exemptions with obligations under the
Montreal Protocol and with the recent
changes to the Clean Air Act. Through
subsequent actions to this amendment,
EPA plans to reflect, through notice and
comment rulemaking, the additional
steps in the phaseout schedule for the
production and consumption of methyl
bromide, as follows: beginning January
1, 2001, a 50 percent reduction in
baseline levels; beginning January 1,
2003, a 70 percent reduction in baseline
levels; beginning January 1, 2005, a
complete phaseout of the production
and consumption with emergency and
critical use exemptions permitted under
the Montreal Protocol. Even sooner,
EPA plans to publish a proposal that
will describe a process for exempting
quantities of methyl bromide used in
the U.S. for quarantine and preshipment
from the reduction steps in the phaseout
schedule.

EFFECTIVE DATE: This rule is effective on
July 1, 1999.

ADDRESSES: Materials supporting this
rulemaking and comments are
contained in Public Docket No. A-92-
13, U.S. Environmental Protection
Agency, 401 M Street SW, Washington,
DC 20460. The docket is located in
Room M-1500, Waterside Mall (Ground
Floor). Dockets may be inspected from
8 a.m. until 12 noon, and from 1:30 p.m.
until 3 p.m., Monday through Friday.
EPA may charge a reasonable fee for
copying docket materials.

FOR FURTHER INFORMATION CONTACT: The
Stratospheric Ozone Protection Hotline
at 1-800-269-1996 between the hours
of 10 a.m. and 4 p.m. Eastern Standard
Time, or Tom Land, U.S. Environmental
Protection Agency, Stratospheric
Protection Division (6205]), 401 M
Street, S.W., Washington, D.C. 20460,
(202) 564-9185. :

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Legislative and Regulatory Background of
Phasing Out Production and
Consumption of Controlled Substances
that Deplete the Ozone Layer

II. Context for Today's Final Rule

[1I. Amendments to § 82.7—Grant and Phased
Reduction of Baseline Production and
Consumption Allowances for Class [
Controlled Substances

IV. Next Steps to Conform the U.S. Methyl
Bromide Phaseout Schedule and
Exemptions to the Montreal Protocol and
the Recently Amended Clean Air Act

V. Response to Comments on the Notice of
Proposed Rulemaking Published on
February 25, 1999

VI. Summary of Supporting Analysis

I. Legislative and Regulatory
Background of Phasing Out Production
and Consumption of Controlled
Substances That Deplete the Ozone
Layer

The current regulatory requirements
of the Stratospheric Ozone Protection
Program that limit production and
consumption of ozone-depleting
substances were promulgated by the
Environmental Protection Agency (EPA
or the Agency) in the Federal Register
on December 20, 1994 (59 FR 65478),
May 10, 1995 (60 FR 24970), August 4,
1998 (63 FR 41625) and October 5, 1998
(63 FR 53290). The regulatory program
was originally published in the Federal
Register on August 12, 1988 (53 FR
30566), in response to the 1987 signing
of the Montreal Protocol on Substances
that Deplete the Ozone Layer
(Protocol).! The U.S. was one of the
original signatories to the 1987 Montreal
Protocol and the U.S. ratified the
Protocol on April 4, 1988. Congress then
enacted, and President Bush signed into
law, the Clean Air Act Amendments of

! Several revisions to the original 1988 rule were
issued on the following dates: February 9, 1989 (54
FR 6376), April 3, 1989 (54 FR 13502), July 5, 1989
(54 FR 28062), July 12, 1989 (54 FR 29337),
February 13, 1990 (55 FR 5005), June 15, 1990 (55
FR 24490) and June 22, 1990 (55 FR 25812) July 30,
1992 (57 FR 33754), and December 10, 1993 (58 FR
65018).






BEFORE THE ALBUQUERQUE-BERNALILLO COUNTY

AIR QUALITY CONTROL BOARD
[3HAY 28 P

IN THE MATTER OF THE PETITION TO AMEND THE STATE BOARDS STATE
IMPLEMENTATION PLAN (SIP) TO SATISFY THE REQUIREMENTS OF THE
CLEAN AIR ACT Section 128(a) — State Boards [§7428, U.S.C.A.]; HEREAFTER
REFERRED TO AS THE “STATE BOARDS SIP REVISION”

AQCSB Petition No. 2013-4
Air Quality Division,

Environmental Health Department,
City of Albuquerque, Petitioner

CITY OF ALBUQUERQUE'S NOTICE OF INTENT TO PRESENT TECHNICAL
TESTIMONY
Pursuant to 20.11.82 NMAC, Rulemaking Procedures — Air Quality Control Board, the
Air Quality Division (“the Division”) of the City of Albuquerque’s Environmental Health
Department, hereby submits its Notice of Intent (NOI) to present technical testimony in this
proceeding.

1. The person for whom the witness will testify.

City of Albuquerque Environmental Health Department, Air Quality Division
2. The name and qualifications of each technical witness.

Neal T. Butt. Environmental Health Scientist, Control Strategies Section, Air Quality
Division. M.S. Biology (Wildlife Biology), University of North Dakota; B.S. Biology
(Zoology), University of New Mexico; B.A. Environmental Planning & Design, UNM; A.A.S.
Criminal Justice, Central New Mexico Community College; A.A.S. Environmental Protection

Technology, CNM; WERC Waste Management Certificate, UNM Chemical & Nuclear
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Engineering Department. Employed by the City of Albuquerque’s Environmental Health
Department for 15 + years; the last 12 of which have been in the Air Quality Division.

Chief responsibility is to promulgate air quality regulations and plans through the
Albuquerque — Bernalillo County Air Quality Control Board (Air Board) for implementation
within the County of Bernalillo, including research, drafting and editing of technical documents,

hearing preparation, testifying, and submittal to EPA for approval.

3. Summary and Estimated Duration of Testimony

Mr. Butt’s written testimony is attached as AQD Exhibit # 14. Mr. Butt will testify that
the State Boards SIP should be adopted and be submitted to EPA, as revision to the SIP. The
Division is petitioning the Air Board to adopt the State Boards SIP, for the following reasons:

A. The New Mexico Air Quality Control Act (Air Act), NMSA 1978, Sections 74-2-4
and 74-2-5.B(1) [1967 as amended through 2007] authorizes and requires the Air Board to adopt,
amend, or replace air quality regulations and to adopt air quality plans (SIPs) under NMSA 1978,
Section 74-2-5.B(2).

B. The Clean Air Act (Act), Section 128(a) titled—State Boards [§7428, U.S.C.A.],
requires each SIP to contain provisions which ensure that: (1) any board or body which approves
permits or enforcement orders under the Act shall have at least a majority of members who
represent the public interest and do not derive any significant portion of their income from
persons subject to permits or enforcement orders under the Act, and (2) any potential conflicts of
interest by members of such board or body, or the head of an executive agency with similar
powers, be adequately disclosed. The Air Act [Section 74—2—4] authorizes Albuquerque -

Bernalillo County to locally administer and enforce the State Air Quality Control Act by
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providing for a local air quality control program. Thus, State law views Albuquerque -
Bernalillo County and the remainder of the State of New Mexico as distinct air quality control
entities. Therefore, each entity is required to submit its own SIP revision in order to completely
satisfy the requirements of Section 128(a) of the Act for the entire State of New Mexico.

The EPA published its approval of the SIP revision for Board composition and conflict of
interest disclosure requirements in the Federal Register [FR Vol. 64, No. 104, pp. 29235-29240]
on 6/1/1999, which became effective on 8/2/1999, as shown in AQD Exhibit # 16. Since that
time the supporting ordinances and policies have been revised. Therefore the Division is
proposing to update the SIP to incorporate the latest City of Albuquerque and County of
Bernalillo County Ordinances regarding board composition and conflict of interest as it applies
to the Air Board.

C. It is anticipated that the hearing will take approximately 1 hour or less.

4. Text of Recommended Revisions to the New Mexico State Implementation Plan

The Division recommends adoption of the proposed State Boards SIP; as proposed in the
Public Review Draft shown as AQD Exhibit 1a; as amended by Staff Proposed Floor

Amendments shown as AQD Exhibit #15.

5. List and Description of Exhibits

The Division has attached the following exhibits to this NOI:

Exhibit Number Title of Exhibit

AQD Exhibit 1 Petition to Amend The State Boards State Implementation Plan (SIP) To
Satisfy The Requirements Of The Clean Air Act Section 128(a) — State
Boards [§7428, U.S.C.A.]; Hereafter Referred To As The “State Boards
Sip Revision”.
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AQD Exhibit 1a Public Review Draft {attached to AQD Exhibit 1} showing proposed
“State Boards SIP”

AQD Exhibits 2 a/b/c Metropolitan Environmental Health Advisory Board, City of
Albuquerque, Chapter 6, Article XVII Sections 6-17-1 to 6-17-3 {Ex.
No. 2a} / § 9-5-6-1 to 9-5-6-3 {Ex. No. 2b} /Redline strikeout showing
changes between 2a and 2b{Ex. No. 2c}

AQD Exhibits 3 a/b/c Metropolitan Environmental Health Advisory Board, Bernalillo County
Commission Ordinance 302 {Ex. No. 3a} / Chapter 42, Health &
Sanitation; Article II, MEHAB; Sec. 42-36 to 42-39 {Ex. No. 3b}/
Redline strikeout showing changes between 3a and 3b {Ex. No. 3cb}

AQD Exhibits 4 a/b/c Metropolitan Environmental Health Advisory Board, Bernalillo County
Commission Ordinance 90-19 {Ex. No. 4a} / Sec. 42-37 & 42-38 {Ex.
No. 4b} / Redline strikeout showing changes between 4a and 4b {Ex. No.
4c}

AQD Exhibits 5 a/b/c Joint Air Quality Control Board Ordinance, City of Albuquerque, Chapter
6, Article XVI Sections 6-16-1 to 6-16—15 {Ex. No. Sa} / § 9-5-1-1 to 9-
5-1-99 {Ex. No. 5b} / Redline strikeout showing changes between Sa and
5b{Ex. No. 5c}

AQD Exhibits 6 a/b/c Joint Air Quality Control Board Ordinance, Bernalillo County
Commission Ordinance 88—45 {Ex. No. 6a} / Chapter 30, Environment;
Article II, Air Pollution; Sec. 30-31 to 30-47 (Ex. No 6b} / Redline
strikeout showing changes between 6a and 6b {Ex. No. 6c¢}

AQD Exhibits 7 a/b/c Public Boards, Commissions and Committees, City of Albuquerque
Chapter 1, Article XII Sections 1-12-1 to 1-12-3 {Ex. No. 7a} / § 2-6-1-
1 to 2-6-1-5 {Ex. No. 7b} / Redline strikeout showing changes between 7a
and 7b {Ex. No. 7c}

AQD Exhibits 8 a/b/c Conflict of Interest, City of Albuquerque Chapter 2, Article III Sections 2—
3-1 to 2-3-13 {Ex. No. 8a} / § 3-3-1 to 3-3-13 {Ex. No. 8b} / Redline
strikeout showing changes between 8a and 8b {Ex. No. 8c}

AQD Exhibits 9 a/b/c Code of Ethics, City of Albuquerque Charter, Article XII {Ex. No. 9a} /
Section 4 - Conflict of Interest {Ex. No. 9b} / Redline strikeout showing
changes between 9a and 9b {Ex. No. 9c}

AQD Exhibits 10 a/b/c Code of Ethics, Bernalillo County Commission Ordinance 85-3 {Ex.
No. 10a} / Chapter 2, Administration; Article III, Officers & Employees;
Division 4, Code of Conduct; Sec. 2-126 to 2-136 {Ex. No. 10b} / Redline
strikeout showing changes between 10a and 10b {Ex. No. 10c}
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AQD Exhibits 11 a/b/c City Code of Conduct, City of Albuquerque Code of Conduct {Ex. No.
11a} / Personnel Rules & Regs: 300 Conditions of Employment: 301
Code of Conduct {Ex. No. 11b} / Redline strikeout showing changes
between 11a and 11b {Ex. No. 11c¢}

AQD Exhibit 12 a/b/c Notice of Proposed Rulemaking: Including the legal advertisement of this
hearing in the Albuquerque Journal {12a}; the New Mexico Register
{12b}; and the Air Quality Announce List Serve {12c}

AQD Exhibit 13 Comments: Received from EPA, February 20, 2013 and AQD'’s response,
February 28, 2013

AQD Exhibit 14 Direct Testimony by Neal Butt, Air Quality Division
AQD Exhibit 15 Staff proposed floor amendments

AQD Exhibit 16 Federal Register Volume 64, Number 104, pages 29235-29240, published
6/1/1999

6. Reservation of Rights

This NOI is based on the Division's Petition to Amend. The Division reserves the right to
call any person to testify and to present any exhibit in response to another NOI or public
comment filed in this matter or to any testimony or exhibit offered at the public hearing. The
Division also reserves the right to call any person as a rebuttal witness and to present any exhibit

in support thereof.
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Respectfully submitted‘;sﬁr
Neal Butt - =~
Environmental Health Scientist

Air Quality Division

Environmental Health Department

One Civic Plaza, NW, Suite 3023

Albuquerque, New Mexico 87102
(505) 768-2660

CERTIFICATION

I hereby certify that on May 28, 2013, an original and 15 copies of this NOI, with attached
exhibits were delivered to the following person for filing.

Elizabeth Jones

Air Quality Control Board Liaison
Air Quality Division
Environmental Health Department
One Civic Plaza, NW, Room 3023
Albuquerque, New Mexico 87103

And that on May 28, 2013, a copy of this NOI with attached exhibits was sent to the Attorney for
the Air Board, Bill Grantham, at the following e-mail address:

DL TP~

Neal Butt

Environmental Health Scientist
Air Quality Division
Environmental Health Department

wggrantham@gmail.com
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